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The Appeals Chamber of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the
Territory of the Former Yugoslavia since 1991 (“International Tribunal” or “Tribunal”)
is seised of two appeals in relation to the written Judgement rendered by Trial Chamber |
bis (“Trial Chamber”) on 25 June 1999 in the case of Prosecutor v. Zlatko Aleksovski,
Case No.: IT-95-14/1-T (“Aleksovski Judgement” or “Judgement”).*

Having considered the written and oral submissions of both parties, the Appeals
Chamber

HEREBY RENDERS ITS WRITTEN JUDGEMENT.

! «“judgement”, Prosecutor v. Zlatko Aleksovski, Case No.: IT-95-14/1-T, Trial Chamber, 25 June 1999.
(For a list of designations and abbreviations used in this Judgement, see Annex).



I. INTRODUCTION

A. Procedural Background

1. The indictment charged the accused, Zlatko Aleksovski, with three counts of
crimes within the jurisdiction of the International Tribunal. Count 8 of the indictment
charged the accused with a grave breach as recognised by Articles 2(b) (inhuman
treatment), 7(1) and 7(3) of the Statute of the International Tribunal (“Statute”). Count 9
of the indictment charged the accused with a grave breach as recognised by Articles 2(c)
(willfully causing great suffering or serious injury to body or health), 7(1) and 7(3) of the
Statute. Count 10 of the indictment charged the accused with a violation of the laws or
customs of war (outrages upon personal dignity) as recognised by Articles 3, 7(1) and
7(3) of the Statute.

2. At his initial appearance before Trial Chamber 12 on 29 April 1997, the accused
pleaded not guilty to all counts. The Trial Chamber rendered its oral judgement on
7 May 1999, finding the accused guilty on Count 10 and not guilty on Counts 8 and 9.

The Trial Chamber rendered its written judgement on 25 June 1999.

3. Both Zlatko Aleksovski (“Appellant” or “Defence”) and the Prosecutor
(“Prosecution” or “Cross-Appellant”) now appeal against separate aspects of the
Aleksovski Judgement (“Appeal against Judgement” and “Cross-Appeal”, respectively).’

Combined, these appeals are referred to as “the Appeals”.

4. The Appeals Chamber heard oral argument on the Appeals on 9 February 2000.
On the same day, the Appeals Chamber denied all of the Appellant’s grounds of appeal,
reserved its judgement on two of the Prosecution’s grounds of appeal and allowed the
Prosecution’s appeal against sentence.* The Appellant was detained on remand pending

the Appeals Chamber’s written judgement.®

2 The President of the International Tribunal re-assigned the case to Trial Chamber I bis on 20 Nov. 1997:

“Order of the President”, Case No.: 1T-95-14/1-T, 20 Nov. 1997.

% In the present proceedings, Zlatko Aleksovski is both appellant and cross-respondent. Conversely, the

Prosecutor is respondent and cross-appellant. In the interest of clarity, however, the designations

“Defence” or “Appellant” and “Prosecution” or “Cross-Appellant”, respectively will be employed

throughout this Judgement.

* Transcript of hearing in Prosecutor v. Zlatko Aleksovski, Case No.: IT-95-14/1-A, 9 Feb. 2000, p. 85

(T. 85). (Unless otherwise indicated, all transcript page numbers referred to in the course of this

Judgement are from the unofficial, uncorrected version of the English transcript. Minor differences may

therefore exist between the pagination therein and that of the final English transcript released to the
blic.)

E)“Order for Detention on Remand”, Case No.: IT-95-14/1-A, 9 Feb. 2000; T. 85-86.
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1. The Appeal

(@ Filings
5. A notice of appeal against the Aleksovski Judgement was filed on behalf of Zlatko

Aleksovski on 17 May 1999.

6. Following an order for the variation of the time-limits for the filing of their
respective briefs,® the Appellant filed his brief against the Aleksovski Judgement
(“Appellant’s Brief”) on 24 September 1999.” The Prosecution responded to the
Appellant’s Brief (“Prosecution’s Response”) on 25 October 1999.8 The Appellant filed
his reply to the Prosecution’s Response (“Appellant’s Reply™) on 10 November 1999.°

7. Following an order for the filing of additional submissions by both parties,*° the
Appellant filed his additional submissions on the doctrine of stare decisis and the
defence of necessity (“Appellant’s Additional Submissions”) on 11 January 2000.*' The
Prosecution’s additional submissions (“Prosecution’s Additional Submissions”) were
filed on the same day.'®> The Appeals Chamber granted the Prosecution’s request to file
a reply to the

¢ “Scheduling Order”, Case No.: 1T-95-14/1-A, 30 July 1999.

" “Zlatko Aleksovski’s Appellant’s Brief in Opposition to the Condemnatory Part of the Judgement dated
25 June 1999”, Case No.: IT-95-14/1-A, 24 Sept. 1999.

8 «“Respondent’s Brief of the Prosecution”, Case No.: IT-95-14/1-A, 25 Oct. 1999.

% “The Appellant’s Brief in Reply to the Respondent’s Brief of the Prosecution”, Case No.: 1T-95-14/1-A,
10 Nov. 1999.

10 «“scheduling Order”, Case No.: 1T-95-14/1-A, 8 Dec. 1999.

1 «“The Appellant’s Additional Submissions on Doctrine of Stare Decisis and Defence of “Necessity™”,
Case No.: 1T-95-14/1-A, 11 Jan. 2000.

12 «prpsecution Response to the Scheduling Order of 8 December 1999”7, Case No.: IT-95-14/1-A, 11 Jan.
2000.



Appellant’s Additional Submissions.*®>  The Prosecution responded on 31 January
2000.**

(b) Grounds of Appeal

8. The Appellant’s grounds of appeal have not been listed explicitly in the
Appellant’s Brief. At the oral hearing on 9 February 2000, the Appeals Chamber asked
the Appellant to indicate whether the Appeals Chamber had correctly interpreted the

grounds of appeal.’®> The Appellant’s grounds of appeal as so interpreted are as follows:

0] Ground 1: The Trial Chamber failed to establish that the accused had a
discriminatory intent, which it is submitted, is necessary to convict him for the offences
under Article 3 of the Statute.®

(i) Ground 2: The conduct found proven against the Appellant, in particular the
violence against the detainees, was not sufficiently grave as to warrant a conviction
under Article 3, and the Appellant’s conduct may have been justified by necessity, which

the Trial Chamber failed to consider.*’

(ii)  Ground 3: The Trial Chamber erred in relying on witness testimony that was

inherently unreliable and did not meet the standard of proof beyond reasonable doubt.*®

(iv)  Ground 4: The Trial Chamber erred in its finding that the Appellant was in a
position of superior responsibility under Article 7(3) of the Statute.*°

2. The Cross-Appeal

9. The Prosecution filed a notice of appeal against the Aleksovski Judgement on
19 May 1999, and its brief against the Judgement (“Cross-Appellant’s Brief”) on

13 «gcheduling Order”, Case No.: IT-95-14/1-A, 24 Jan. 2000.

14 «prosecution Response to Zlatko Aleksovski’s Additional Submissions in Relation to the Defence of
‘Extreme Necessity’”, Case No.: 1T-95-14/1-A, 31Jan. 2000 (“Prosecution’s Further Additional
Submissions”).

157 2.4,

16T.3; Appellant’s Brief, paras. 1-6 and 10-11.

171.3; Appellant’s Brief, paras. 3, 7 and 9.

18T 3; Appellant’s Brief, paras. 6 and 9.

19T, 3-4; Appellant’s Brief, paras. 12-22.



24 September 1999.2°  The Appellant responded to the Cross-Appellant’s Brief
(“Appellant’s Response™) on 25 October 1999.2* The Cross-Appellant filed its reply to
the Appellant’s Response (“Cross-Appellant’s Reply”) on 10 November 1999.22

10.  The Prosecution’s grounds of appeal are set out in the Cross-Appellant’s Brief.

The grounds of appeal are as follows:

0] Ground 1: The Trial Chamber erred in deciding that Article 2 of the Statute was
inapplicable because it had not been established that the Bosnian Muslims held at Kaonik
prison between January 1993 and the end of May 1993 were protected persons within the

meaning of Article 4 of Geneva Convention IV.%

(i) Ground 2: The Trial Chamber erred in holding that the Defendant did not incur
responsibility under Article 7(1) of the Statute for the mistreatment suffered by the

detainees while outside Kaonik prison.2*

(i) Ground 3: The Trial Chamber erred when it sentenced Aleksovski to two and a

half years’ imprisonment.?°

3. Relief Requested

(@ The Appeal against Judgement

11.  The Appellant seeks the following relief in relation to his various grounds of
appeal referred to above:

0] The reversal of the finding of guilt under Count 10 for failure to establish the
requisite mens rea.

(i) The reversal of the finding of guilt under Count 10 for failure to establish the

requisite actus reus.

20 «prosecution’s Appeal Brief”, Case No.: 1T-95-14/1-A, 24 Sept. 1999.

21 «“The Appellant’s Brief in Reply to the Prosecution’s Appeal Brief”, Case No.: IT-95-14/1-A, 25 Oct.
1999.

22 «Brief in Reply of the Prosecution”, Case No.: 1T-95-14/1-A, 10 Nov. 1999.

23 Cross-Appellant’s Brief, paras. 1.8 and 2.11.

24 |bid., paras. 1.8 and 3.6.

%% |bid., paras. 1.8 and 4.6.



(iif)  The reversal of the finding of guilt under Count 10 for failure to correctly apply
the standard of proof beyond reasonable doubt.

(iv)  The reversal of the finding of guilt under Count 10 for failure to establish the

responsibility of Zlatko Aleksovski as a commander.

(b) The Cross-Appeal

12.  The Prosecution seeks the following relief in relation to its various grounds of

appeal referred to above:

0] The reversal of the finding of not guilty with respect to Count 8 and Count 9 and
the substitution thereof with findings of guilt.?®

(i) The reversal of the finding in relation to Count 10 that the Appellant is not guilty
of the mistreatment of prisoners outside Kaonik prison (other than their use as trench-
diggers and human shields), and the substitution thereof with a finding of guilt. Further,
should the Cross-Appellant’s first ground of appeal succeed, the reversal of the findings
with respect to this element of Counts 8 and 9, and the substitution thereof with findings
of guilt on this element of each of the said counts.?’

(iii)  The revision of the sentence imposed to a sentence of not less than seven years.®

Il. FIRST GROUND OF APPEAL BY THE APPELLANT: LACK OF
REQUISITE MENS REA

A. Submissions of the Parties

1. Appellant’s Brief

13.  The Appellant submits®® that, as Article3 of the Statute only deals with

extremely grave crimes, the perpetrator of Article 3 offences is “evidently expected to

26 Cross-Appellant’s Brief, para. 2.78.

2" 1bid., para. 3.45.

28 |bid., paras. 4.59-4.60.

29 see Appellant’s Brief and submissions made orally to the Appeals Chamber in the hearing of
9 Feb. 2000.
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manifest ... discriminatory conduct”.*® The Appellant construed the Trial Chamber’s
judgement as having accepted that a discriminatory intent is required under Article 3 of
the Statute but says that the Trial Chamber failed to identify facts indicating the
existence of this discriminatory intent.>* The Appellant further contends generally that
the perpetrator’s motivation is a critical element of criminal liability under Article 3 and
that a perpetrator must be “motivated by a contempt toward other person’s dignity in
racial, religious, social, sexual or other discriminatory sense”.®? The Appellant contends
that the Trial Chamber, despite the Prosecutor’s failure to prove the element of
discriminatory intent, found that the Appellant’s criminal liability was proved.®®> The
Trial Chamber acted inconsistently in finding that certain of the Appellant’s actions were
not motivated by discrimination, but finding him guilty under Article 3, which implies

the existence of discriminatory intent.>*

14.  The apparent confusion in these submissions was resolved during the oral hearing
where the Appellant accepted the summary proposed by the Presiding Judge that this
ground constituted an argument “that the Trial Chamber failed to establish that the
accused had a discriminatory intent which you say is necessary to convict him for the

offences under Article 3 of the Statute.”3®

2. Prosecution’s Response

15.  The Prosecution interpreted the Appellant’s Brief as contending that the Trial
Chamber made an error of fact, in which case he would need to establish that the Trial
Chamber’s findings on mens rea are unreasonable.®® Although the Appellant expresses
agreement with the Trial Chamber’s findings on the elements of Article 3 of the Statute,
the elements of mens rea cited in his Brief do not correspond with these findings.®” The
Appellant also seems to allege an error of law in that the Trial Chamber did not require
proof of discriminatory intent on the Appellant’s part.3® The Trial Chamber’s reference

to discrimination does not mean it considered discrimination a requirement: it is merely

30 Appellant’s Brief, paras. 2-3.
%1 1bid., paras. 6 and 10.

32 1hid., para. 4.

%3 bid., paras. 5 and 10.

3 1bid., para. 11.

7.3

36 prosecution’s Response, para. 2.3.
3" 1bid., paras. 2.4-2.5.
38 1bid., para. 2.6.



evidence relevant to a determination of whether mens rea is established.>® This evidence
was mainly relied on in determining sentence.*® Under international law, proof of
discriminatory intent is not required for outrages upon personal dignity.** The
Furund'ija Judgement*? at no point suggests that the relevant mental element requires
proof of discriminatory intent.** The Prosecution contends that the Trial Chamber
correctly held that the mens rea element of outrages upon personal dignity does not
require proof of discriminatory intent.**

3. Appellant’s Reply

16.  The Appellant responds that the Prosecution has misinterpreted its arguments,
perhaps due to their different legal backgrounds.”> The Appellant contends that
discriminatory intent is a necessary motive (which is not the same as mens rea), and that
there was no proof that the Appellant had a discriminatory attitude. Under civil law, it is
not sufficient to establish the elements of an alleged crime by proof merely that the
perpetrator wishes to commit the crime, but one must establish that he is willing to
accept the consequences of the actus reus. Such an approach is, the Appellant contends,
found in Article 30 of the ICC Statute.*°

B. Discussion

17.  The Appeals Chamber does not accept the assertion of the Appellant that the
Trial Chamber found that a discriminatory intent is a necessary element of crimes under

Article 3 of the Statute. The Trial Chamber’s references to an intention to discriminate,

%9 1bid., paras. 2.11 and 2.18.
*01bid., para. 2.12.
*1 The Prosecution observes that the Appellant cited no authority to support the contrary assertion (ibid.,
para. 2.14). The text of common Article 3 of the Geneva Conventions does not pronounce on the mental
element of Article 3(1)(c). Discriminatory intent can be evidence of inhuman treatment, but is not
essential (ibid., para. 2.18). A requirement of discriminatory intent is not supported in the text of common
Article 3 nor that of Additional Protocol I, Article 75(2)(b) and Protocol 11, Article 4(2)(e) (bid., para.
2.19), nor in customary international law. In Article 4(e) of the Statute of the International Criminal
Tribunal for Rwanda (“ICTR™) and Article 8 (2)(c) (ii) of the Statute of the International Criminal Court
s“ICC Statute”), there is no suggestion that discriminatory intent is required (ibid., paras. 2.20-2.22).

2 “Judgement”, Prosecutor v. Anto Furund'ija, Case No.: IT-95-17/1-T, Trial Chamber, 10 Dec. 1998,
para. 183 (“Furund’ija Judgement”).

*3 Prosecution’s Response, para. 2.23.

* Ibid., para. 2.24.

> Appellant’s Reply, p. 5.

“® Ibid.
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upon which the Appellant relies,*” were made in the context of whether poor standards of
detention were the result of conduct for which the Appellant could be held culpable or

were the result of circumstances beyond the Appellant’s control.

18.  The Appeals Chamber understands the main passage relied on by the Appellant,*®
read in context, to mean that, in determining whether the mens rea of the offence of
outrages against personal dignity under Article 3 is present, it is relevant to consider
whether poor conditions of detention have been proved to be a result of the deliberate
intention, negligence, failure to act or intentional discrimination of the person
responsible for detention. The Trial Chamber was not saying that a discriminatory intent
Is an essential element of the crime of outrages against personal dignity or of Article 3
offences more generally. The Trial Chamber explicitly set out earlier in its judgement
“the elements of the offence of outrages upon personal dignity within Article 3 of the
Statute”.*® The Trial Chamber concluded that the mens rea of the offence is the “intent
to humiliate or ridicule the victim” and did not refer to discrimination.® There is
therefore no basis for the contention that the Trial Chamber found that a discriminatory
intent was a necessary element of the offence of outrages upon personal dignity.

19.  Counsel for the Appellant made the more general submission that an essential
element of offences under Article 3 of the Statute is that the perpetrator is “motivated by
a contempt towards other persons’ dignity in racial, religious, social, sexual or other
discriminatory sense”.®> However, he provided no authority to support this specific
formulation or the existence generally of an international law requirement of
discriminatory intent or “motive” for war crimes. The only apparent legal basis put
forward for the submission is that, because of the extreme gravity of the crimes which
fall within Article 3 of the Statute, not every assault on physical integrity and personal
dignity is criminal and only proof of a discriminatory intent in committing those acts will

establish that the acts are of adequate gravity.>

20.  The Appellant’s argument is unfounded. There is nothing in the undoubtedly
grave nature of the crimes falling within Article 3 of the Statute, nor in the Statute
generally, which leads to a conclusion that those offences are punishable only if they are
committed with discriminatory intent. The general requirements which must be met for

*" Aleksovski Judgement, paras. 214, 215 and 218.
*8 1hid., para. 214.

*91bid., para. 55. See also para. 56.

°0 |pid., para. 56.

*1 Appellant’s Brief, para. 4.
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prosecution of offences under Article 3 have already been clearly identified by the

Appeals Chamber in the Tadi} Jurisdiction Decision,*

and they do not include a
requirement of proof of a discriminatory intent or motivation. The Appeals Chamber
recognised there that the relevant violation of international humanitarian law must be
“serious” in the sense that it “must constitute a breach of a rule protecting important
values and the breach must involve grave consequences for the victim”.>* This in no
way imports a requirement that the violation must be committed with discriminatory

intent.

21. International instruments provide no basis for asserting a requirement of a
discriminatory intent for violations of the laws or customs of war as referred to by
Article 3 of the Statute. The crimes punishable pursuant to Article 3 include all
violations of international humanitarian law other than those designated as “grave
breaches” of the Geneva Conventions falling under Article 2 of the Statute or crimes
falling under Articles 4 or 5 of the Statute.>® There is nothing in the provisions of the
major instruments encompassed by Article 3 of the Statute,®® such as the 1907 Hague
Convention IV and annexed Regulations®’ and the Geneva Conventions of 1949,°8 to

suggest that violations must be accompanied by a discriminatory intent.

22.  The specific offence of outrages upon personal dignity is found in common
Article 3(1)(c) to the Geneva Conventions, Article 75(2)(b) of Additional Protocol IP°
and Article 4(2)(e) of Additional Protocol 11.8° Article 3(1)(c)®! prohibits “outrages upon
personal dignity, in particular humiliating and degrading treatment”. Nothing in the

52 |bid., paras. 2-4.
53 “Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction”, Prosecutor v Dusko Tadic,
5C4ase No.: IT-94-1-AR72, Appeals Chamber, 2 Oct. 1995, (“Tadi} Jurisdiction Decision”), para. 94.

Ibid.
*51bid., para. 87.
55 1bid., para. 89.
" The 1907 Hague Convention IV Respecting the Laws and Customs of War on Land and Annexed
Regulations Respecting the Laws and Customs of War on Land.
%8 1949 Geneva Convention | for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field; 1949 Geneva Convention Il for the Amelioration of the Condition of Wounded, Sick
and Shipwrecked Members of Armed Forces at Sea; 1949 Geneva Convention Ill Relative to the
Treatment of Prisoners of War; 1949 Geneva Convention IV Relative to the Protection of Civilian Persons
in Time of War.
%9 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims of International Armed Conflicts (Protocol 1), Geneva, 12 December 1977 (“Additional Protocol
1”).
% protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims of Non-International Armed Conflicts (Protocol I1), Geneva, 12 December 1977 (“Additional
Protocol 117).
%1 The provision on which the conviction in the present case was founded — Aleksovski Judgement, para.
228.

12



language or the purpose of this provision, or any of the Additional Protocols’ provisions,
indicates that the offence of an outrage upon personal dignity is committed only if a
discriminatory intent is proved. The acts prohibited by subsection (1) of common
Article 3 are prefaced by the words:

Persons taking no active part in the hostilities, including members of armed forces

who have laid down their arms and those placed hors de combat by sickness,

wounds, detention, or any other cause, shall in all circumstances be treated

humanely, without any adverse distinction founded on race, colour, religion or faith,
sex, birth or wealth, or any other similar criteria.

The reference in common Article 3(1)(c) to “without any adverse distinction founded on
race, colour, religion or faith, sex, birth or wealth, or any other similar criteria” does not
qualify the overriding requirement of humane treatment of all persons taking no active
part in hostilities, and in particular does not restrict the acts prohibited by that article to
acts committed with a discriminatory motivation. This interpretation of the article is
confirmed by the International Committee of the Red Cross commentaries to the Geneva
Conventions. In relation to common Article 3, the Commentary to Geneva Convention
IVV®2 notes the wide

%2 pictet (ed.), Commentary to the Geneva Conventions of 12 August 1949, Geneva Convention IV Relative
to the Protection of Civilian Persons in Time of War, ICRC (1958) (“ICRC Commentary to Geneva
Convention 1V”).

13



terms of Article 3 and makes it clear that the reference to “without adverse distinction”
was intended not to limit Article 3 to treatment motivated by discrimination but to
remove any possible basis for an argument that inhumane treatment of a particular class
of persons may be justified:

All the persons referred to in (1) without distinction are entitled to humane

treatment. Criteria which might be employed as a basis for discrimination against

one class of persons or another are enumerated in the provision, and their validity
denied ®3

The ICRC Commentary to Geneva Convention | regarding common Article 3 observes
that the formula “without any adverse distinction founded on...” is cumbersome, but that
“in view of past atrocities the authors felt it desirable to enter into detail in order to leave

no possible loophole”.®

23.  There was also no basis for the Trial Chamber to conclude that customary
international law imposes a requirement that violations of the laws or customs of war
that may be prosecuted under Article 3 of the Statute require proof of a discriminatory
intent. It has been recognised by the Appeals Chamber in the Tadic Judgement that, at
customary law, crimes against humanity do not require proof of a discriminatory intent.®°
Such an intent must be proved only for those crimes for which it is an express
requirement, that is the various types of persecution falling under Article 5(h) of the
Statute.®® There is no evidence of State practice which would indicate the development
in customary international law of such a restriction on the requisite mens rea of
violations of the laws or customs of war, nor of the specific offence of outrages upon
personal dignity; certainly the Appellant did not adduce any. In the opinion of the
Appeals Chamber, it is the specific discriminatory intent required for the international
crimes of persecution and genocide which distinguishes them from other violations of

the laws or customs of war.

24. More recent instruments which define the offence of outrages upon personal
dignity, including Additional Protocols | and Il (Articles 75(2)(b) and 4(2)(e),
respectively) and the Statute of the ICTR (Article 4(e)) do not refer to discriminatory

%3 1bid. p. 40.

%4 pictet (ed.), ICRC Commentary to Geneva Convention | for the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field, ICRC (1952), p. 55.

65 «“Judgement”, Prosecutor v. Du{ko Tadi}, Case No.: IT-94-1-A, Appeals Chamber, 15 July 1999 (“Tadi}
Judgement”), paras. 288, 292; see generally paras. 287-292. See also “Judgement”, Prosecutor v.
Kupreski} et al, Case No.: IT-95-16-T, Trial Chamber, 14 Jan. 2000, para. 558 (“Kupreski} Judgement™).
% Tadi} Judgement, para. 305. A type of discriminatory intent is also an express element of the separate
crime of genocide under Article 4 of the Statute.
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intent. Such a reference might have been expected if there had been a contemporary
view that customary law had developed to impose such a requirement.

25. Finally, there is no suggestion in any Tribunal jurisprudence that offences under
Article 3 of its Statute require proof of a discriminatory intent. Where this offence has
been considered previously, it was the broader concept of human dignity that was
emphasised. In the FurundZija Judgement, where Trial Chamber Il was required to
consider the nature of the offence of rape as an outrage against personal dignity, it held:

The general principle of respect for human dignity is the basic underpinning and

indeed the very raison d’étre of international humanitarian law and human rights

law; indeed in modern times it has become of such importance as to permeate the

whole body of international law. This principle is intended to shield human beings

from outrages upon their personal dignity, whether such outrages are carried out by
unlawfully attacking the body or humiliatig_? and debasing the honour, the self-

respect or the mental well-being of a person.

That judgement makes no reference to a need to prove any discriminatory intent in
establishing the offence of outrages upon personal dignity. It speaks of human dignity as
being the important value protected by the offence, but does not find that this imposes a

requirement of a specific state of mind, discriminatory or otherwise.

26.  Asnoted by the Trial Chamber and emphasised in the ICRC commentaries to the
Geneva Conventions, the prohibition of outrages upon personal dignity is a category of
the broader proscription of inhuman treatment in common Article 3.°® The offence of
inhuman treatment, punishable under Article 2(b) of the Statute as a grave breach of the
Geneva Conventions, was described in the Celebici Judgement as constituting:

...an intentional act or omission, that is an act which, judged objectively, is deliberate

and not accidental, which causes serious mental or physical suffering or injury or
constitutes a serious attack on human dignity ®°

That judgement also does not refer to discriminatory intention or motive.

217. In relation to the Trial Chamber’s factual findings regarding mens rea in the
present case, the Appeals Chamber is satisfied that the Trial Chamber found that the
Appellant deliberately participated in or accepted the acts which gave rise to his liability
under Articles 7(1) and 7(3) of the Statute for outrages upon personal dignity and was
therefore guilty of these offences.”® The Appeals Chamber should not, however, be

" Furund“ija Judgement, para. 188.

%8 Aleksovski Judgement para. 54; ICRC Commentary to Geneva Convention IV, p. 38.

89 «“Judgement”, Prosecutor v Delalic et al, Case No.: IT-96-21-T, Trial Chamber, 16 Nov. 1998 (“Celebici
Judgement”), para. 543.

70 Aleksovski Judgement, paras. 224, 229 and 237.
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understood as accepting the Trial Chamber’s reasoning in relation to the mental element
of the offence of outrages upon personal dignity, which is not always entirely clear, but
is not the subject of this Appeal. In particular, the Appeals Chamber does not interpret
the observation in the ICRC Commentary on the Additional Protocols, that the term
“outrages upon personal dignity” refers to acts “aimed at humiliating and ridiculing” the
victim,”* as necessarily supporting a requirement of a specific intent on the part of a
perpetrator to humiliate, ridicule or degrade the victims. The statement seems simply to
describe the conduct which the provision seeks to prevent. The Trial Chamber’s
indication that the mens rea of the offence is the “intent to humiliate or ridicule” the
victim’® may therefore impose a requirement that the Prosecution was not obliged to
prove and the Appeals Chamber does not, by rejecting this ground of appeal, endorse

that particular conclusion.

C. Conclusion

28. For the above reasons, the Appeals Chamber finds that it is not an element of
offences under Article 3 of the Statute, nor of the offence of outrages upon personal
dignity, that the perpetrator had a discriminatory intent or motive. It was accordingly
unnecessary for the Trial Chamber to find that the Appellant had a discriminatory intent
in concluding that he was guilty of the offence of outrages upon personal dignity.”® This
ground of appeal fails.

! sandoz et al. (eds.), ICRC Commentary on the Additional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949 (1987) (“ICRC Commentary on the Additional Protocols™), para. 3047.
This statement was referred to by the Trial Chamber at paras. 55 and 56. There is no specific reference in
the ICRC Commentaries to the Geneva Conventions to the mental element required in relation to the
offence of outrages upon personal dignity.

"2 judgement, para. 56. The Trial Chamber also observed that an outrage against personal dignity is
motivated “by contempt for the human dignity of another person” - para. 56. Although this is no doubt
true, it does not make such a motivation an element of the offence to be proved beyond reasonable doubt.
3 This does not mean that evidence that an accused who had responsibility for detention conditions
discriminated between detainees in the conditions and facilities provided would be irrelevant. If, because
of deliberate discrimination between detainees, poor conditions of detention affect only one group or class
of detainees, while other detainees enjoy adequate detention conditions, this is evidence which could
contribute to a finding that the mens rea of the offence of outrages upon personal dignity is satisfied.
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I11. SECOND GROUND OF APPEAL OF THE APPELLANT: THE
SERIOUSNESS OF THE VIOLATION AND THE DEFENCE OF
NECESSITY

29.  The Appellant’s second ground of appeal appears in effect to consist of two
grounds of appeal, namely, that the conduct proved, in particular the violence against the
detainees, was not sufficiently grave as to warrant a conviction under Article 3 of the
Statute, and, that the Appellant’s conduct may have been justified by necessity.”* The
Appeals Chamber will deal with each of these in turn.

A. Seriousness

1. Submissions of the Parties

(@ Appellant’s Brief

30.  The Appellant submits that “outrages upon personal dignity” as defined in Article
3 of the Statute only refers to particularly horrible acts.”> He contends that the Trial
Chamber itself raised the question as to whether the different forms of violence had been
so grave as to constitute offences recognised by the Statute of the Tribunal.”® In his
view, the intensity of the violence against prisoners at the Kaonik prison was not

sufficient to establish criminal liability and no evidence was offered in support.”’

(b) Prosecution’s Response

31.  The Prosecution submits that, to the extent that the Appellant claims that the Trial
Chamber made a factual error in its assessment of the evidence of the requisite degree of
suffering, his appeal should be dismissed for failure to demonstrate that the Trial

Chamber’s factual conclusions were unreasonable.”® Furthermore, the explicit findings

74

> Appellant’s Brief, para. 3.

7% 1bid., para. 7.

" Ibid.

78 Prosecution’s Response, paras. 2.35 and 2.36-2.38.
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of the Trial Chamber refute the Appellant’s claim that the Aleksovski Judgement failed to
indicate the requisite degree of intensity.”® These explicit findings are numerous.

32.  The Appellant did not reply on this issue.

(c) Oral submissions of the Appellant

33. During the oral hearing of 9 February 2000, the Bench put three questions to the
Appellant. The first question, to which the Appellant responded in the affirmative, was
whether the conduct for which the accused was convicted was not a serious violation of
international humanitarian law as provided in Article 1 of the Statute.®® The second
question was whether this is a point that can be raised at this stage of the proceedings,
seeing that it is essentially a point relating to the jurisdiction of the Tribunal, the
Appellant responded that “[w]e are not challenging the jurisdiction of the Tribunal”.8® It
was the Appellant’s position that, assuming that the conviction was correct, the conduct

was indeed serious enough to constitute violations of international humanitarian law.?2

34.  When the Bench put the third question to the Appellant regarding the various acts
of which he was convicted, he responded that such conduct was indeed a violation of
humanitarian law, but his position was that this conduct had not been proven.®® The
Appellant also stated that:

We never claimed, nor gave any indication that such conduct, speaking in abstract
terms, can be permissible and acceptable, on the contrary.®*

2. Discussion

35.  The Appellant’s oral submission, set out above, seems to amount to an
abandonment, perhaps only in part, of this ground of appeal. Further, in his written
submission, the Appellant gave no reasons as to why these crimes were not serious — it

was simply submitted that they were not. The Appeals Chamber will nevertheless

;2 Ibid., paras. 2.35and 2.38.
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consider whether the conduct on which the Trial Chamber convicted the Appellant was
serious enough to constitute a violation of Article 3 of the Statute.

36.  The Trial Chamber found beyond reasonable doubt that the Appellant was guilty
of a number of acts falling under Article 3 of the Statute. These are as follows:

€)) Under Article 7(1) of the Statute, for aiding and abetting the physical and mental
mistreatment of several detainees during body searches on 15 and 16 April 1993 in the
Kaonik prison. The mistreatment included insults, searches accompanied by threats,

sometimes of killing, thefts and assaults carried out in his presence.®®

(b) Under Article 7(1) of the Statute, for ordering or instigating and aiding and
abetting violence on Witnesses L and M. These witnesses were beaten regularly during
their detention (sometimes four to six times a day, day and night), after the Appellant
initially led the guards who beat them to their cell. The frequent beatings occasionally
took place in the presence of the Appellant or otherwise near his office. In one instance,
the Appellant ordered guards to continue beating them when they stopped. Witness M
was at one point beaten with a “truncheon”,®® and in another instance, he fainted as a
result of the beatings. In the words of the Trial Chamber, these witnesses were subjected

to “recurring brutality”.®’

(© Under Article 7(1) of the Statute, for aiding and abetting the mistreatment of
detainees during their interrogation after the escape of a detainee.®® One of the detainees,
Witness H, the brother of the fugitive, was interrogated in the Appellant’s office before
he was taken back to his cell where he was beaten by three guards. Following the
beating, the Appellant, escorted by the same three guards, came to Witness Hs cell,
asked the witness the same questions concerning the circumstances of his brother’s
escape, and left the cell when the witness failed to answer them. The three guards

|89

resumed the beating once the Appellant left the cel Another detainee, Witness E, was

beaten with a truncheon; on another occasion, his nose was broken when a guard
punched him while the Appellant nodded as a sign to continue the beating.°® The Trial

Chamber saw this as an isolated, but nevertheless “serious” incident.®*

8 Judgement, paras. 87, 185-186, 190, 226 and 228.
8 bid., para. 196.

87 1bid., para. 88.

8 |pid., paras. 89, 205, 209-210 and 228.

8 1hid., para. 209.

% bid., para. 209.

%1 |bid., para. 210.
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(d) Under Article 7(1) of the Statute, for aiding and abetting psychological abuse,
such as nocturnal visits by soldiers demanding money and beating detainees, and the
nocturnal playing of songs and screams of people being beaten over a loudspeaker.®?
The Trial Chamber found that this “clearly constituted serious psychological abuse of the

detainees”.®3

(e Under Article 7(1) of the Statute, for aiding and abetting the use of detainees as
human shields in the villages of Skradno and Strane and for trench-digging in dangerous
conditions.®* In the case of the latter, the Appellant did not order his guards to deny
entrance to HVO soldiers coming to get detainees for trench-digging purposes and he
sometimes participated in the selection of detainees.®®

U] Under Article 7(3) of the Statute, as prison warden, for the crimes committed by

guards inside the Kaonik prison.®®

37.  The Trial Chamber, in making the above findings, considered the context in

which the psychological and physical violence occurred. The Trial Chamber held that it:

. categorically rejects the idea that the existence of such situations [the
precariousness of the detainees’ situation and the existence of an armed conflict]
justifies recourse to force as described by the former Kaonik prison detainees.
Furthermore, the Trial Chamber considers that the commission of violent offences
against vulnerable, helpless persons or those placed in a situation of inferiority
constitutes an aggravating circumstance which, in this case, excludes the excuse
which might derive from a situation of conflict which had itself led to unrest®’

The Trial Chamber also held that:

In sum, the violence inflicted on the Muslim detainees of Kaonik prison appears to be
a reprehensible infringement of international human rights which would be absolutely
unacceptable in times of peace. The Trial Chamber considers that the existence of an
armed conflict does not render it tolerable and that it constitutes a grave violation of
the principles of international humanitarian law arising from the Geneva
Conventions.”®

The Appeals Chamber, having considered the various acts for which the Appellant was
convicted, can find no reason whatsoever to doubt the seriousness of these crimes.
Under any circumstances, the outrages upon personal dignity that the victims in this
instance suffered would be serious. The victims were not merely inconvenienced or

%2 1bid., paras. 187, 190, 203 and 226.

% |bid., para. 190.

% |bid., paras. 122, 125, 12