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TRIAL CHAMBER II (“Trial Chamber™) of the International Tribunal for the Prosecution of
Persons Responsible for Serious Violations of International Humanitarian Law Commitied in the

Territory of the Former Yugoslavia since 1991 (“Tribunal™),

BEING SEISED OF the oral motion of the Accused, Vidoje Blagojevic, submitted at the Status
Conference held on 27 November 2002 in which the Accused stated that defence counsel had been
appointed to him, that he does not agree to the counsel being appointed, and therefore that “certain
problems have arisen that may impair the work and may lead to certain further consequences which

I may not envisage,”’

CONSIDERING THE FURTHER SUBMISSIONS made by the Accused during a motion
hearing held in closed session on 27 November 2002 (“Motion Hearing™), in which he specified
that his complaint is limited to the assignment of his co-counsel, whom the Accused believes “hals]
to be elected and assigned in accordance with the request and the interests of the client, which was
not done in [this| case,”’

NOTING that Rule 73 of the Rules provides, in part:

(A} Allter a case s assigned to a Trial Chamber, either party may at any time move before the
Chamber by way of motion, not being a preliminary motion, for appropriate ruling or relielf. Such
molions may be written or oral, #t the discretion of the Trial Chamber,

NOTING that Rule 45 of the Rules of Procedure and Evidence of the Tribunal (“Rules™) provides
for the appointment of counsel by the Registrar for a suspect or accused who lacks the means to
remunerate such counsel “whenever the interests of justice so demand”, pursuant 1o the Directive of
Assignment of Defence Counsel, as amended on 12 July 2002 (“Directive™),

NOTING that Section IIT of the Directive, and specifically Article 11, provides for the assignment
of counsel, and that, pursuant to Article 16(c) of the Directive, “liln the interests of justice and at

the request of the person assigned as counsel.” co-counsel may be assigned by the Registrar,

NOTING that in accordance with the Directive, the Registrar appointed Michael Karnavas as lead

counsel for the Accused on 31 August 2001, and Suzana Tomanovié as co-counsel on 25 September
2002,

NOTING that Article 19 (A) of the Directive provides that, in the interests of justice, the Registrar
may: (i} at the request of the accused or his counsel, withdraw the assignment of counsel; or (1) at
the request of lead counsel, withdraw the assignment of counsel,
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NOTING that Rule 46 provides that a Chamber may refuse audience to counsel after a warning if,
in its opinion, the conduct of that counsel is offensive, abusive or otherwise obstructs the proper
conduct of the proceedings, and that a Chamber may determine that counsel is not longer eligible to

represent a suspect or accused before the Tribunal pursuant to Rules 44 and 45,

NOTING however that there is no explicit provision in the Rules or in the Directive conferring on a

‘Imal Chamber the mandate to review decisions by the Registrar on the assignment of co-counsel,

NOTING that the appointment and qualification of counsel is regulated by Rule 44 of the Rules
which reads, in part:

{A) Counsel engaged by a suspect or an accused shall file a power of attorney with the Registrar at

the carliest opportunity. Subject (o any determination by & Chamber pursuant to Bule 46 or 77, a

counsel shall be considered qualified o represent a suspect or accused il the counsel satisfies the

Registrar that the counsel is admitted to the practice of law in a State, or is a Uraversity professor

of law, speaks one of the two working languages of the Tribunal, and is a member of an
association of counsel practising at the Tribunal recognised by the Registrar.

[-- 1

(C) In the performance of their duties counsel shall be subject to the relevant provisions of the
Statute, the Rules, the Rules of Detention and any other rules or regulations adopted by the
Tribunal, the Host Country Agreement, the Code of Professional Conduct for Defence Counsel
and the codes of practice and ethics governing their profession and, if applicable, the Directive on
the Assignment of Defence Counsel sel out by the Registrar and approved by the permanent
Judges.

CONSIDERING that the basis for action in this matier by a Trial Chamber rests with its inherent
power and duty to guarantee a fair trial and the proper administration of justice, as set forth in
Articles 20 and 21 of the Statute of the Tribunal,’

CONSIDERING that the Trial Chamber deems that the issue of assignment or replacement of
counsel, when raised as a matter of procedural faimess and proper administration of justice, is open
to judicial scrutiny; difficulties relating to the defence of an accused will affect the conduct of a
case over which a Trial Chamber has not only the power but also the duty to regulate in accordance
with the statutory requirements for a fair and expeditious trial: and that these problems, therefore,

are justiciable,

' Statws Confercnce, 27 November 2002, Transcript page (“T.") 46,

* Motion Hearing, 27 November 2002, T. 107, (closed session)

! See, e Prosecutor v, Zefnil Delalic, Zdraviko Mucic, Hazim Delic and Esad Land3o, Case No, IT-96-21-A, Order on
Esad LandZa's Motion for Expedited Consideration, 15 Seplember 1999, Prasecutor v, Enver Had?ihasanovid, Mehmed
Alugic’ and Amiv Kubura, Case No, [T-01-47-PT, Decision on Prosecution’s Meotion for Review of the Decision of the
Registrar to Assign Mr. Rodney Dixon as Co-Counsel to the Accused Kubura, 26 March 2002,
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CONSIDERING that the Chamber wishes to emphasise that although it considers that it is vested
with the power (o review a decision of this type in the interests of Justice, it is not obliged to
intervene in every complaint regarding the assignment of counsel. It recognises that the Registrar
has the pritnary responsibility in this matter and that, if the Registrar was not properly informed of
necessary facts, he would be entitled to reconsider his previous decision on the basis of new

information hitherto unavailable to him,

CONSIDERING that with regard to the present motion, the Trial Chamber is responding to a
specific request relating to the decision taken by the Registrar and raised by the Accused during his

Status Conference,

NOTING that the Regisiry informed the Trial Chamber at the Motion Hearing that co-counsel in

!14

this case was appointed “according to the policy [...] of the Registry™,” that she was qualified and

that she had worked previously on this case as a legal assistant,

NOTING that the Registry informed the Trial Chamber at the Motion Hearing that it was “aware of
some problem with the accused [...] who disagreed with the choice of Mr. Karnavas (for his co-

counsel].”™ In the understanding of the Registry, the problem had already been solved,”

NOTING FURTHER that the Trial Chamber was informed that the Accused had proposed a third

party to be appointed co-counsel in place of Ms, Tomanovic,

CONSIDERING that the Trial Chamber finds that pursuant to Article 16(c) of the Directive it is in
principle for the lead counsel to request co-counsel, and that both counsel and co-counsel were

assigned by the Registrar in conformity with the Rules of the Tribunal and the Directive,

NOTING that the Trial Chamber heard both lead counsel and co-counsel for the Accused on this

1550e,

CONSIDERING that the Trial Chamber did not observe an atmosphere of distrust between the

lead counsel and co-counsel, but rather found there to be confidence expressed in co-counsel by
lead counsel,

NOTING that at the Motion Hearing, the Accused did not present any factual submissions as to the

concrete reasons for his seeking the dismissal of his co-counsel or any specific act of misconduct by

T8 (closed session)

" The Accused sent at least two letters to the Office of Legal Aid and Detention Matters in October 2002 on the issuce of
the appointment of his co-counsel,
"T.118, (closed session}
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his co-counsel, stating only that “assignment of co-counsel in my case was not carried out pursuant

to my suggestions and with my consent,”’

CONSIDERING that the Trial Chamber cannot find that co-counsel is mcompetent and acting in

any way contrary to the best interests of her client,®

CONSIDERING that the Appeals Chamber for the International Criminal Tribunal for Rwanda
{(“ICTR") held that:
in principle, the right to free legal assistance of counsel does not confer the right (o counsel of

one's ewn choosing. The right 1o choose counsel applies only to those accused whe can financially
bear the costs of counsel.”

The Appeals Chamber further found that:

[tjer be sure, in practice an indigent accused may choose from among counsel including [sic] in the
list and the Registrar generally takes into consideration the choice of the aceused, Nevertheless, in
the opinion of the Appeals Chamber the Repistrar v nent necessarily bound by the wishes of an
indigent aocused. He hav wide discretion, wiich he exercises in the interests of justice.”

CONSIDERING that it is not permissible for an accused to deliberately destroy the atmosphere of
trust and to make unsubstantiated claims that no co-operation between himself and co-counsel is

possible in order to have new co-counsel appointed,

CONSIDERING that the Trial Chamber took into consideration the alleged problems between the
Accused and the defence team, and that the alleged problems were based on the desire of the
Accused 1o have an unknown third person assigned as co-counsel, and not due to any misconduct,

incompetence or any conflict of interest on the part of co-counsel,

TT07. (closed session)

* The Trial Chamber takes note of the decision by the Trial Chambet in Prosecutor v, Jean-Boseo Barayagwiza, Case.
No. ICTR-97-19-T, Decision of Defence Counsel Muotion o Withdraw, 2 NMovember 2000 in which the Trial Chamber
tound the fact that the accused in that case did not lack confidence in his lawvers and that he did not argue that they
wers incompetent (o be relevant factors in deciding upon the motion for withdrawal of counsel, This Trial Chamber
observes that the Rules of Procedure and Evidence of the International Criminal Tribunal for Rwanda (“Rules of the
ICTR"} with regard to the Assignment of Counsel (Rule 45) and Availability of Counsel {Rule 45 ter) are dhfferent than
the Rules of the ICTY (no such Rule as 45 rer of the Rules of the ICTR and no Rule similar to Rule 45(I) of the Rules
of the ICTR: “Tt is understood that Counsel will represent the accused and conduct the case (o linality, Failure o do so,
absent just cause approved by the Chamber, may resull in forfeiture of fees in whole or in part. In such circumstances
the Chamber may make an order accordingly. Counsel shall only be permitted to withdraw From the case to which he
has been assigned in the most exceptional circumstances.”). This Trial Chamber furiher observes that the obligations of
counsel 10 a particular accused are reflected in inter alia the “Code of Professional Conduct for Counsel Appearing
before the International Tribunal”. See, e.p., Article & (Scope of Representation) and Article 9 (Declining, Terminaling
or Withdrawing Representation ).

¥ Progecutor v. Jean-Paul Akayesu, Case No. ICT R-96-4-A, Judgement, | June 2001 (“Akeayesu Appeal Judgement™),
para. &1, The Appeals Chamber further ciled the Appeals Judgement in Prosecutor v, Jean Kembanda, Case No. [CTR-
HT-Z3-A, 19 October 2000, para. 33 “The Appeals Chamber [...] concludes, in the light of a textual and systematic
interpretation of the provisions of the Statute and Rules, read in conjunction with relevant decisions from the Human
Rights Commitiee and the organs of the Euvropean Convention for the Protection of Human Rights and Fundamental
Freedoms. that the right to free legal assistance by counsel does not confer the right 1o choose one’s counsel.”

" Akayesu Appeal Judgement, para. 62, Emphasis added.
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CONSIDERING that the Trial Chamber cannot wdentify any ground which would amount to an
insufficient aimosphere of trust between the Accused and the defence team or which would
otherwise show that co-operation between the Accused and his team is no longer possible,

CONSIDERING that no prejudice can be suffered by the Accused by maintaining Ms. Tomanovig
as co-counsel, and that to replace co-counsel at this point in the proceedings may cause prejudice to
the Accused by causing inter alia a delay in the proceedings and thereby infringe his right 1o be
tried expeditiously,

CONSIDERING, therefore, that no good cause has been shown to intervene in the Registrar’s

decision,

PURSUANT to Articles 20 and 21 of the Statute of the Tribunal, and Rules 54 and 73 of the Rules
of the Tribunal,

HEREBY DISMISSES the motion,

Done in English and French, the English version being authoritative.

/ LV - JL())(}M%“U
gg,ge Wolfgang Schombur§]

siding

Dated this ninth day of December 2002,
Al The Hague,
The Netherlands

{Seal of the Tribunal]
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