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L. The Appeals Chamber of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the
Territory of the Former Yugoslavia since 1991 (“Appeals Chamber” and “Tribunal”,
respectively) is seized of appeals by both the Prosecution and Johan Tarculovski against the
Judgement of Trial Chamber II in this case, rendered on 10 July 2008 (“Trial Judgement”)." It is
also presently seized of the “Boskoski Defence Motion to Strike Out Paragraphs from
Prosecution Appeal Briet”, filed on 1 December 2008 (“Motion to Strike”). On 11 December
2008, the Prosecution filed its response to the Motion to Strike.” Subsequently, on 15 December

2008. Ljube Boskoski (“Boskoski™) replied to the Prosecution Response to Motion.”

A. Submissions of the Parties

2. In the Motion to Strike, BoSkoski argues that paragraphs 1, 2, 3, 93 and 99 of the
Prosecution’s Appeal Brief contain grave misstatements or misrepresentations of the findings of
the Trial Chamber.” Boskoski requests the Appeals Chamber to strike out these paragraphs and
“order the Prosecution to re-file its brief without the impugned paragraphs”, or “order that the
impugned paragraphs do not form part of this appeal”. In the alternative, BoSkoski submits that
the Appeals Chamber should indicate that it will disregard these misrepresentations for the

purposes of the appeal.5

3. Boskoski submits that granting the Motion to Strike will contribute to ensuring fair and
expeditious proceedings, and that the inaccurate submissions contained in the Appeal Brief do
not take any of the Tribunal’s time during the appeal hearing.® Furthermore, Bogkoski submits
that should the Appeals Chamber decide not to deal with the matter at this stage, it should be
taken into consideration when dealing with the merits of the appeal, at which point the Appeals
Chamber may summarily dismiss those grounds of appeal which misrepresent the findings of the
Triul Chamber.’

4. As regards the particulars of the alleged misrepresentations, BoSkoski argues that
paragraph 1 of the Appeal Brief erroneously claims that the Trial Chamber found BoSkoski to

have effective control over the perpetrators of the crimes, when in fact the finding was limited to

" Prosccution’s Appeal Brief, 20 October 2008 (“Appeal Brief”). Brief of Johan Tar¢ulovski, 12 January 2009.

? Prosecution Response to Boskoski Defence Motion to Strike Out Paragraphs From the Prosecution Appeal Brief,
11 December 2008 (“Prosecution Response to Motion™).

? Boskoski Defence Reply Re Motion to Strike Parts of Prosecution Appeal, 15 December 2008 (“Reply”).

f Motion to Strike, para. 8.

’ Motion to Strike, para. 9. See also Reply, para. 34.

° Motion to Strike, para. 35.

’ Motion to Strike, para. 36 (emphasis omitted).
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Boskoski being regarded as superior of the police in a general sense.® Boskoski argues that in
paragraph 2 of the Appeal Brief, the Prosecution misquoted the Trial Chamber as having said
that organs of the Ministry of Interior were competent “for investigating and reporting crimes”
as opposed to “preventing and detecting crimes”.” Finally, Boskoski claims that, contrary to the
Prosecution’s allegations in paragraphs 3 and 93 of the Appeal Brief, the Trial Chamber made
no finding that BoSkoski had the material ability in the circumstances to initiate disciplinary
proceedings and did not find that he had failed in his duty as far as is pertinent to the disciplinary

10
process.

5. The Prosecution responds that the Appeal Brief accurately reflects the Trial Judgement
and that the Motion to Strike should be dismissed.'' The Prosecution states that all but one of the
impugned paragraphs are found in the “Overview” or “Conclusion” sections, and are

consequently summaries of the operative part of the Appeal Brief.'?

6. With respect to Boskoski’s specific submissions, the Prosecution argues that paragraph 1
of the Appeal Brief accurately reflects the Trial Chamber’s finding that BoSkoski had “effective
control” over those responsible for committing the crimes."> Regarding paragraph 2 of the
Appeal Brief, the Prosecution argues that the allegation of misrepresentation is misplaced and
that BoSkoski has “introduc[ed] an argument which revolved around semantics”.' Finally, the
Prosecution argues that the different interpretation given by Boskoski regarding the Trial
Chamber’s findings concerning his material ability to initiate disciplinary proceedings goes to

the merit of the appeal and is consequently misplaced in the Motion to Strike."”
B. Discussion

7. The essence of BoSkoski’s claim is that the Appeal Brief contains a number of
misrepresentations or misstatements of the Trial Judgement. The Appeals Chamber recalls that
in carrying out its mandate under Article 25 of the Statute, it depends upon the focused
contributions of the parties. It thus falls to the parties to present their case clearly, logically and

exhaustively so that the Appeals Chamber may fulfil its mandate in an efficient and expeditious

¥ Motion to Strike, para. 12.

’ Motion to Strike, paras 22-23 (Boskoski’s emphasis omitted; internal quotations omitted).
' Motion to Strike, para. 31. See also Reply, paras 7-8, 22-26, 30-33.

"' Prosccution Response to Motion, paras 1, 26.

" Prosecution Response to Motion, para. 2.

¥ Prosecution Response to Motion, paras 5-18.

" Prosecution Response to Motion, para. 21.

' Prosccution Response to Motion, para. 24.
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16 . . . . .
manner. = In presenting their arguments on appeal, parties must provide precise references to

relevant transcript pages or paragraphs in the judgement being challenged.'’

8. The Appeals Chamber has repeatedly held that it has the inherent discretion to determine
which of the parties’ submissions merit a reasoned opinion in writing and that it may dismiss
arguments that are evidently unfounded without providing detailed reasoning in writing in an
appeal judgement."® For example, the Appeals Chamber may dismiss submissions summarily if
they are vague or incorrect or suffer from other formal and obvious insufficiencies.'” In
particular, arguments that misrepresent the factual findings of the Trial Chamber, as alleged by

Boskoski in the present case, may be dismissed without any detailed reasoning in writing.”

9. The Appeals Chamber further notes that Boskoski has acknowledged the competence of
the Appeals Chamber to summarily dismiss grounds of appeal which misrepresent the findings
of the Trial Chamber or the evidence relied upon by the Trial Chamber.*! In doing so, he cites an
established line of Appeals Chamber jurisprudence.”” Moreover, Boskoski explicitly invites the

Appeals Chamber to consider the issue at the merits stage.”

10. In light of the above, the Appeals Chamber does not find that there are sufficient grounds
to warrant striking out the impugned paragraphs in the Appeal Brief at this stage. It will not

strike portions of the Prosecution’s arguments on the grounds that they diverge from BoSkoski’s

' Prosecutor v. Dragoljub Kunarac, Radomir Kova¢ and Zoran Vukovié, Case No. IT-96-23 & IT-96-23/1-A,
Appeal Judgement, 12 June 2002 (“Kunarac Appeal Judgement”), para. 43.
"7 Practice Direction on Formal Requirements for Appeals from Judgement, IT/201, 7 March 2002 (“Practice
Direction on Formal Requirements for Appeals™), para. 5(c); See Prosecutor v. Mladen Naletili¢, a.k.a. “Tuta” and
Vinko Martinovic, a.k.a. “Stela”, Case No. IT-98-34-A, Appeal Judgement, 3 May 2006, para. 14.
" Prosecutor v. Vidoje Blagojevic and Dragan Jokic¢, Case No. IT-02-60-A, Appeal Judgement, 9 May 2007
(“Blagojevic and Joki¢ Appeal Judgement”), para. 11; Prosecutor v. Radoslav Brdanin, Case No. IT-99-36-A,
Appeal Judgement, 3 April 2007 (“Brdanin Appeal Judgement”), para. 16; Prosecutor v Stanislav Galic, Case No.
IT-98-29-A, Appeal Judgement, 30 November 2006 (“Galic Appeal Judgement”), para. 12; Prosecutor v. Milomir
Staki¢, Case No. IT-97-24-A, Appeal Judgement, 22 March 2006 (“Stakic Appeal Judgement”), para. 13;
Prosecutor v. Mitar Vasiljevic, Case No. IT-98-32-A, Appeal Judgement, 25 February 2004 (“Vasiljevic Appeal
Judgement™), para. 11; Kunarac Appeal Judgement, para. 48.
¥ Prosecutor v. Momcilo Krajisnik, Case No. IT-00-39-A, Appeal Judgement, 17 March 2009 (“Krajisnik Appeal
Judgement™), para. 16; Prosecutor v. Milan Marti¢, Case No. IT-95-11-A, Appeal Judgement, 8 October 2008
(“Marti¢ Appeal Judgement”), para. 14; Prosecutor v. Pavle Strugar, Case No. IT-01-42-A, Appeal Judgement, 17
July 2008 (“Strugar Appeal Judgement”), para. 16; Prosecutor v Naser Oric, Case No. IT-03-68-A, Appeal
Judgement, 3 July 2008 (“Ori¢ Appeal Judgement”), para. 14; Prosecutor v Fatmir Limaj, Haradin Bala and Isak
Musliu. Case No. IT-03-66-A, Appeal Judgement, 27 September 2007 (“Limaj Appeal Judgement”), para. 15;
Blagojevic and Joki¢ Appeal Judgement, para. 11; Galic Appeal Judgement, para. 11; Stakic Appeal Judgement,
ara. 12; Vausiljevi¢ Appeal Judgement, para. 12; Kunarac Appeal Judgement, para. 43.
° Krajisnik Appeal Judgement, para. 18; Marti¢ Appeal Judgement, para. 18, Strugar Appeal Judgement, para. 20;
Oric Appeal Judgement, para. 13; Blagojevic¢ and Joki¢ Appeal Judgement, para. 11, Kunarac Appeal Judgement,
ara. 48.
"Motion to Strike, para. 36.
2 Brdanin Appeal Judgement, para. 23; Marti¢ Appeal Judgement, para. 18; Strugar Appeal Judgement, para. 146
in fine; Gali¢ Appeal Judgement, paras 292, 300, 302.
#* Motion to Strike, para. 36.
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interpretation of the Trial Judgement.”* Such arguments pertain to the merits of the appeal.
Similarly. whether the Prosecution’s submissions constitute an interpretation or, alternatively, a
misstatement of the Trial Judgement need not be considered at this stage. Furthermore, contrary
to Boskoski’s submissions in the Motion to Strike,” an in-depth analysis of these issues at this

stage would not expedite proceedings.

1. Accordingly the Appeals Chamber declines to decide at this juncture whether the Appeal
Brief contains the misrepresentations or misstatements as alleged by Boskoski. Instead, it will

take the parties’ arguments with respect to these matters into consideration when dealing with

the merits of the appeal.

12. Finally, the Appeals Chamber considers that the arguments made in support of the
Motion to Strike should have been more appropriately raised in BoSkoski’s Respondent’s Brief
which was filed on the same day26 as the Motion to Strike, as they refer to the merits of this

appeal.
C. Disposition

13. For these reasons, the Appeals Chamber GRANTS the Motion to Strike to the extent that
it requests the Appeals Chamber to take the matters raised therein into consideration when

dealing with the merits of this appeal.

14. The remainder of the Motion to Strike 1s DENIED.

Done in English and French, the English text being authoritative.

Dated this nineteenth day of May 2009, /</

At The Hague Judge Patrick Robinson
The Netherlands Presiding

[Seal of the Tribunal]

M Prosecution v. Vidoje Blagojevic and Dragan Joki¢, Case No. IT-02-60-A, Decision on Motion of Dragan Joki¢
to Strike or Require Re-Drafting of Parts of Prosecution Amended Consolidated Response Brief, 27 September
20006, para. 10.

23 Motion to Strike, para. 35.

2 Bogkoski Defence Respondent Brief, 1 December 2008.
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