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I. INTRODUCTION

1. The International Tribunal for the Prosecution of Persons Responsible for Serious Violations
of International Humanitarian Law Committed in the Territory of the former Yugoslavia since 1991
(“Tribunal”) was created by United Nations Security Council Resolution 827 (1993) under
Chapter VII of the Charter of the United Nations. Article 39 of Chapter VII reads as follows:

“The Security Council shall determine the existence of any threat to the peace, breach of the
peace, or act of aggression and shall make recommendations, or decide what measures shall be
taken in accordance with Articles 41 and 42, to maintain or restore international peace and

5 1

security”.

2. Dragan Nikoli¢ was the first person indicted by this Tribunal on 4 November 1994. This
case deals with his individual responsibility for particularly brutal crimes committed in the SuSica
detention camp near the town of Vlasenica in the Municipality of the same name. Dragan Nikoli¢

was a commander in this camp established by Serb forces in June 1992.

3. In confessing his guilt and admitting all factual details contained in the Third Amended
Indictment in open court on 4 September 2003 Dragan Nikoli¢ has helped further a process of
reconciliation. He has guided the international community closer to the truth in an area not yet

subject of any judgement rendered by this Tribunal, truth being one prerequisite for peace.

4. It is now for this Trial Chamber to balance the extreme gravity of the crimes for which the
Accused accepted full responsibility against this contribution to peace and security. In doing so, it is
for this Trial Chamber to come as close as possible to justice for both victims and their relatives and

the Accused, justice being of paramount importance for the restoration and maintenance of peace.

! Emphasis added. Chapter VII is entitled “Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts
of Aggression”.
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II. THE ACCUSED

5. The Accused, Dragan Nikoli¢, also known as “Jenki”, was born on 26 April 1957 in the
municipality of Vlasenica, today part of the “Republika Srpska” entity of Bosnia and Herzegovina.
He is the eldest son of Spasoje and Milica Nikoli¢* and comes from a modest rural background.3 A
brother, Milan, was born in 1959 and a sister, Milojka, in 1961. Growing up, Dragan Nikoli¢ had a
very close relationship with his brother. The strong bond forged between the brothers carried

through into their adulthood.*

6. Raised in the town of Vlasenica in Bosnia and Herzegovina (hereinafter “BiH”), the
Accused finished secondary school in 1978 when he was 21 years old. His mandatory military
service ended early due to the sudden death of his father in 1981. Dragan Nikoli¢ was then 23 and
as such had become the head of the family. He was, for a period, gainfully employed in a furniture
store until it went out of business. In 1986, the Accused was able to secure employment in the
Alpro aluminium factory in Vlasenica, where he worked from 16 June 1986 until 20 April 1992
The Accused served in the military from 1992-1995 and has been unemployed since 1995.°

7. Dragan Nikoli¢ has never been married and he has no children. He is of Serbian ethnicity
and belongs to the Orthodox faith, although by his own assessment, religion as such has played
little role in his life. It appears that, prior to the events of 1992, he was well liked by his friends and
work colleagues in Vlasenica, irrespective of their ethnicity. He still enjoys the strong support of his
family. Living later in Serbia, the Accused was financially supported by his brother Milan until the
latter is reported to have committed suicide in February of 1997 or 1998.” Dragan Nikoli¢ appears
to have led an unremarkable life before the events occurred with which this Sentencing Judgement

is concerned. Prior to 1992 the Accused had no criminal record.®

* Expert Report of Dr. Nancy Grosselfinger, p. 11.
3 Ibid., p. A.
* Ibid., pp. 17-19.
> Ibid., pp. 11-12, Prosecutor v. Nikoli¢, Case No. IT-94-2-S, Third Amended Indictment, 31 October 2003, paras 1, 37.
6 .
Expert Report of Dr. Nancy Grosselfinger, p. 12.
" Ibid., pp- 11, 14, 15, 18; Witness Jovo Delié, T. 307.
¥ Sentencing Hearing, T. 335.
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III. PROCEDURAL HISTORY

A. Overview of the Proceedings

8. The initial indictment against Dragan Nikolié, confirmed on 4 November 1994, contained
counts of Grave Breaches of the Geneva Conventions, Crimes Against Humanity and Violations of
the Laws or Customs of War.’ That same day, two arrest warrants were issued, one addressed to the
then Bosnian Serb administration in Pale,10 and the other addressed to the Republic of Bosnia and
Herzegovina,“ in accordance with Rules 2(A) and 55 of the Rules of Procedure and Evidence

(hereinafter “Rules™). 12

9. Following the failure to effect service of the indictment and execute the subsequent arrest
warrants, proceedings pursuant to Rule 61 of the Rules were initiated on 16 May 1995.'* The Trial
Chamber heard 15 viva voce witnesses in public hearings from 9 to 13 October 1995, which
testimonies, however, do not form the part of the evidence used for the purposes of this

Judgement."

10. Consequently, on 20 October 1995, the Trial Chamber issued its decision on the Rule 61
proceedings, determining that there were reasonable grounds for believing that Dragan Nikoli¢ had
committed all the crimes in the then indictment.'® In addition, the Trial Chamber stated that the
failure to effect service of the indictment and to execute the arrest warrant was due to the failure or
refusal of the then Bosnian Serb administration in Pale to c:o—operate.17 Therefore, the Trial

Chamber asked the President of the Tribunal to notify the Security Council of the United Nations

? The initial Indictment listed counts against the Accused in paras. 1.1 — 24.1 without specifying the number of counts.
The Prosecutor of the Tribunal against Dragan Nikoli¢, a.k.a. “Jenki” Nikoli¢, Case No IT-94-2-1, Review of
Indictment, 4 November 1994.

0 The Prosecutor of the Tribunal against Dragan Nikolic, a.k.a. “Jenki” Nikolic¢, Case No IT-94-2-1, Warrant of Arrest
to the Bosnian Serb Administration in Pale, 4 November 1994.

Y The Prosecutor of the Tribunal against Dragan Nikolic, a.k.a. “Jenki” Nikolic¢, Case No IT-94-2-1, Warrant of Arrest
to the Republic of Bosnia and Herzegovina — Sarajevo, 4 November 1994.

"2 The Accused was believed to be residing on the territory either of the then Republic of BiH or of the then Bosnian
Serb administration in Pale, which had not been recognized as a State by the international community. /bid. and supra
footnote 10.

1 “On 15 November 1994, the Registrar received official notification that the Republic of Bosnia and Herzegovina was
unable to execute the arrest warrant due to the fact that Dragan Nikoli¢ resides in the town of Vlasenica, which was
stated to be “temporary occupied territory controlled by aggressors”. [...] There has been no response from the Bosnian
Serb administration concerning its willingness or ability to execute the warrant of arrest issued against Dragan Nikolic.”
The Prosecutor v. Dragan Nikolic, a.k.a. “Jenki”, Case No IT-94-2-R61, Review of Indictment Pursuant to Rule 61 of
the Rules of Procedure and Evidence, 20 October 1995, pp. 21-22.

Y The Prosecutor v. Dragan Nikolic, a.k.a. “Jenki” Nikolic¢, Case No 1T-94-2-R61, Order Submitting Indictment to
Trial Chamber for Hearing, 16 May 1995. This was the first hearing in ICTY initiated pursuant to Rule 61 of the Rules.
15 The Prosecutor v. Dragan Nikolic, a.k.a. “Jenki”, Case No IT-94-2-R61, Review of Indictment Pursuant to Rule 61
of the Rules of Procedure and Evidence, 20 October 1995, p. 1.

' Ibid., p. 23.

" Ibid.
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accordingly.'® In a letter dated 31 October 1995, the President of the Tribunal brought the matter to
the attention of the Security Council."” Pursuant to Rule 61 (D) of the Rules, the Trial Chamber
issued an international arrest warrant for Dragan Nikoli¢ to be transmitted to all States.” The
Accused was finally apprehended by the Multinational Stabilisation Force (hereinafter “SFOR”) on
or about 20 April 2000 in BiH.*'

1. Immediately after his arrest Dragan Nikoli¢ was transferred to the Tribunal on 21 April
2000. On 26 April 2000 by the order of the President of the Tribunal, the case was assigned to Trial
Chamber I1.** The Accused’s initial appearance was held on 28 April 2000, when he entered a plea
of not guilty to all 80 counts of the First Amended Indictment of 12 February 1999.% Following the
elections of new Judges in 2001, the composition of Trial Chamber II was changed and the case

was assigned to this bench on 23 November 2001.*

12. Two issues, which in the Trial Chamber’s view are of particular importance in the pre-trial
proceedings of this case, are addressed in more detail below. The first is the development of the
indictment against the Accused, and the second is the question of the Tribunal’s jurisdiction based

on the alleged illegality of the arrest of the Accused.

1. Indictment Related Issues

13.  The original indictment of 4 November 1994 has been amended three times, the latest

version being the Third Amended Indictment of 31 October 2003 (hereinafter “Indictment”).25

14. The first amendment to the indictment of 4 November 1994 was sought by the Office of the
Prosecutor (hereinafter “Prosecution”) following an invitation from the Trial Chamber to amend in

light of the evidence presented at proceedings held under Rule 61 of the Rules.”® On 12 February

"® Ibid., p. 24.

" Letter dated 31 October 1995 from the President of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the territory of the Former
Yugoslavia Addressed to the President of the Security Council, S/1995/910, 31 October 1995.

2 The Prosecutor v. Dragan Nikolic, a.k.a. “Jenki” Nikoli¢, Case No IT-94-2-R61, International Warrant of Arrest and
Order for Surrender, 20 October 1995.

*! See infra subsection IIL. A. 2.

22 The Prosecutor v. Dragan Nikoli¢, Case No IT-94-2-1, Ordonnance du Président relative a I’attribution d’une affaire a
une Chambre de Premiere Instance, 26 April 2000. At that time, Trial Chamber II was comprised of Judge Hunt
(Presiding), Judge Mumba and Judge Liu.

* The Prosecutor v. Dragan Nikoli¢, Case No 1T-94-2-I, Initial Appearance, T. 4-5. See infra para. 14 for specific
details as to the amendments to the original indictment of 4 November 1994.

* The Prosecutor v. Dragan Nikoli¢, Case No IT-94-2-PT, Ordonnance du Président relative i la composition d’une
Chambre de Premiere Instance pour une affaire, 23 November 2001.

2 The Prosecutor v. Dragan Nikolic¢, Case No IT-94-2-S, Third Amended Indictment, 31 October 2003.

%6 «Based on this review of the indictment and in light of all the material submitted by the Prosecutor, the Chamber
would like to draw the Prosecutor’s special attention to two points which it deems to be particularly important”. In light
of Rule 50, “it is the prerogative of the Prosecutor, not the Chamber, to amend the indictment”, therefore “the Chamber
can only express its belief and invite the Prosecutor to amend the indictment accordingly, should he share such belief.”
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1999, the Trial Chamber confirmed the First Amended Indictment which contained 29 counts of
Crimes Against Humanity, 29 counts of Grave Breaches of the Geneva Conventions and 22 counts

of Violations of the Laws or Customs of War.>’

15. As a result of the suggestions made by the pre-trial Judge in 2001, the Prosecution filed a

Motion for leave to amend the First Amended Indictment on 7 January 2002, in order to:

remove charges based on Article 2 and 3 of the Statute on the basis of judicial economy;
remove charges solely based upon Article 7 (3) of the Statute;

reduce the number of counts from eighty to eight, by regrouping the charges of persecution and
inhumane conditions;

confine the alleged scope of the Accused’s individual criminal responsibility to Article 7 (1) of the
Statute;

add three new charges, arising out of conduct previously alleged.

16. On 15 February 2002, the Trial Chamber granted leave to file the Second Amended
Indictment, to which the Accused entered a plea of not guilty on 18 March 2002.%

17. On 15 May 2003, the Prosecution pursuant to Rule 65 ter (E) (i) of the Rules filed Annex B
“Admitted, Undisputed and Contested Facts” to its Pre-Trial Brief, which it had filed previously, on
20 January 2003.%”

18. On 25 June 2003, the Third Amended Indictment, which arose out of the first discussion
between the Parties of a possible plea agreement, was submitted by the Prosecution. The

amendments only rearranged the legal assessment, thus without any changes to the factual basis.™

19. The Third Amended Indictment was accepted by the Trial Chamber at the status conference
held on 27 June 2003.>' The Accused again pleaded not guilty to all counts®” and the Parties agreed

The Prosecutor v. Dragan Nikolic, a.k.a. “Jenki”, Case No IT-94-2-R61, Review of Indictment Pursuant to Rule 61 of
the Rules of Procedure and Evidence, 20 October 1995, para. 32.

" The Prosecutor v. Dragan Nikoli¢, Case No 1T-94-2-1, Order Confirming the Amended Indictment, 12 February
1999.

2% Further Initial Appearance, T. 79.

® The Prosecutor v. Dragan Nikoli¢, Case No IT-94-2-PT, Annex B Admitted, Undisputed and Contested Facts, 15
May 2003. In para. 145 of this document, the Parties agreed that “from at least early June 1992 until about 30
September 1992 an armed conflict existed in Bosnia Herzegovina”. During the Sentencing Hearing it was admitted that
there was a widespread and systematic attack, which was still contested in para. 146 of this document, and that the
wording of para. 36 of the Indictment is correct, T. 200-201.

% The amendments included, infer alia, reference to the Accused as “a” commander of the camp, instead of “the”;
expansion of the factual allegations in Count 1 with the Accused’s aiding and abetting rape and his other participation
in sexual violence against Muslim female detainees and with the facts relating to the Accused’s participation in the
creation and maintenance of an atmosphere of terror and inhumane living conditions which were charged previously in
Counts 2, 7 and 8 as inhumane acts under Article 5(i) of the Statute, The Prosecutor v. Dragan Nikolic¢, Case No 1T-94-
2-PT, Second Motion for Leave to Amend the Second Amended Indictment, 25 June 2003.

?! Status Conference, T. 159. It was later confirmed by the Trial Chamber in a written decision of 30 June 2003. The
Prosecutor v. Dragan Nikolic, Case No 1T-94-2-PT, Decision on Prosecution’s Motion for Leave to Amend the Second
Amended Indictment, 30 June 2003.
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that trial hearings would commence in September 2003. It was expected that the trial would last for

about eight or nine weeks only.”

20.  During the hearing of 4 September 2003 (hereinafter “Plea Hearing”) the Third Amended

Indictment underwent some formal clarifications,** which were accepted by the Trial Chamber.”

2. The Arrest / Jurisdiction of the Tribunal

21. For a considerable period of time during the pre-trial proceedings, the Trial Chamber had to

deal with jurisdictional matters.

22. On 17 May 2001, the defence for Dragan Nikoli¢ (hereinafter “Defence”) filed a motion
challenging the jurisdiction of the Tribunal pursuant to Rule 72 (A) (i) of the Rules mainly based
upon the allegedly illegal arrest of the Accused. The Defence submitted that the allegedly illegal
arrest of the Accused by unknown individuals on the territory of what was at that time the Federal
Republic of Yugoslavia (hereinafter “FRY”) should be attributable to SFOR and the Prosecution,
thereby, according to the Defence, barring the Tribunal from exercising its jurisdiction over the
Accused.”® SFOR had arrested him on the territory of BiH after he had been handed over by these
unknown individuals. The Defence further submitted that, irrespective of whether or not this was
attributable to the Prosecution, the illegal character of the arrest should in and of itself bar the
Tribunal from exercising jurisdiction, by not applying the disputed maxim “male captus, bene

» 37
detentus”.

(a) Trial Chamber Decision

23. On 9 October 2002, the Trial Chamber dismissed this Defence motion. The Trial Chamber
considered two main issues. First, the Trial Chamber decided on whether the conduct of the

unknown individuals was attributable to SFOR. Second, the Trial Chamber decided on whether the

32 Status Conference, T. 153-154.

3 Status Conference, T. 162-163.

* See infra para. 35.

3 The Prosecutor v. Dragan Nikolic, Case No IT-94-2-PT, Plea Hearing, T. 184.

% The Prosecutor v. Dragan Nikoli¢, Case No IT-94-2-PT, Motion to Determine Issues as Agreed Between the Parties
and the Trial Chamber as Being Fundamental to the Resolution of the Accused’s Status Before the Tribunal in Respect
of the Jurisdiction of the Tribunal under Rule 72 and Generally, the Nature of the Relationship Between the OTP and
SFOR and the Consequences of any Illegal Conduct Material to the Accused, His Arrest and Subsequent Detention, 29
October 2001, para. 20.

7 The maxim male captus, bene detentus (in the meaning of “illegally captured, legally detained”) expresses the
principle that a court may exercise jurisdiction over an accused person regardless of how that person has come into the
jurisdiction of that court, The Prosecutor v. Dragan Nikoli¢, Case No IT-94-2-PT, Decision on Defence Motion
Challenging the Exercise of Jurisdiction by the Tribunal, 9 October 2002, para. 70.
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rendition of the Accused to the Tribunal violated the principle of State sovereignty and/or

international human rights and/or the rule of law.”

(1) Attribution to SFOR

24. The Trial Chamber stated that it had not been suggested that SFOR had “instructed, directed
or controlled” the conduct of the unknown individuals, and concluded “that there was no collusion
or official involvement by SFOR in the alleged illegal acts”.*® With regard to the question whether
SFOR “‘acknowledged and adopted’ the conduct of the unknown individuals “as its own’”, the Trial
Chamber held that SFOR had the authority to detain the Accused once he had “‘come into contact
with’ SFOR”. The Trial Chamber also held that SFOR was, “in accordance with their mandate and
in light of Article 29 of the Statute and Rule 59 bis of the Rules, obliged to inform the Prosecution

and to hand [the Accused] over to its representatives”.*’
(i1) Violation of State sovereignty
25. After having conducted a survey of the application of the maxim male captus, bene detentus

in various national legal jurisdictions, the Trial Chamber stressed that the “core elements of this
maxim were developed in the context of horizontal relationships between sovereign and equal
states”, and not “in the [...] vertical [...] context in which the Tribunal operates in relation to
States”.*' The Trial Chamber stated that the following factors must be taken into account when
considering whether there had been a violation of State sovereignty:

“the role the executive authorities of the forum State played in the transfer of the accused, the

nationality of the accused, the role of the injured State itself and any treaty obligations that may
exist between the injured State and the forum State, especially as to extradition.”**

26. The Trial Chamber decided that there was no violation of State sovereignty in the current
case and based its decision on three grounds: First, the Trial Chamber held that in the vertical
relationship between the Tribunal and States, “sovereignty by definition cannot play the same role”
as in the horizontal relationship between States.* Second, the Trial Chamber recalled that neither
SFOR nor the Prosecution were at any time prior to Dragan Nikoli¢’s crossing the border between
the FRY and BiH involved in this transfer.* Third, the Trial Chamber found that, in contrast to

various cases involving horizontal relationships between States, “in the present case, no issue arises

¥ Ibid., paras 56 and 71.
S Ibid., para. 64.

0 Ibid.

* Ibid., paras 76, 95, 100.
* Ibid., para. 97.

* Ibid., para. 100.

* Ibid., para. 101.
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as to possible circumvention of other available means for bringing the Accused into the jurisdiction
of the Tribunal”, as “States are obliged to surrender indicted persons in compliance with any arrest
warrant”.*> The Trial Chamber held that even if a violation of State sovereignty had occurred, the
FRY would have been obliged, under Article 29 of the Statute, to immediately re-surrender the
Accused after his return to the FRY. The Trial Chamber recalled the maxim “dolo facit qui petit

quod [statim ] redditurus est™,

(iii) Violation of human rights and due process of law

27.  The Trial Chamber re-emphasised that “there exists a close relationship between the
obligation of the Tribunal to respect the human rights of the Accused and the obligation to ensure
due process of law.”" Tt ruled that the issue of respect for due process encompasses more than the
Trial Chamber’s duty to ensure that the Accused receives a fair trial.*® The Trial Chamber added

that:

the abuse of process doctrine may be relied upon if “in the circumstances of a particular case,
proceeding with the trial of the accused would contravene the court’s sense of justice”. However,
in order to prompt a Chamber to use this doctrine, it needs to be clear that the rights of the

Accused have been egregiously violated.* [I]n a situation where an accused is very seriously
mistreated, maybe even subjected to inhuman, cruel or degrading treatment, or torture, before
being handed over to the Tribunal, this may constitute a legal impediment to the exercise of
jurisdiction over such an accused.”’

28. The Trial Chamber held that in the case before it, the facts assumed by the Parties “do not at

all show that the treatment of the Accused by the unknown individuals [...] was of such an
egregious nature”.’’ The Trial Chamber therefore held that none of the human rights of the
Accused were violated and that proceeding with the case would not violate the fundamental

principle of due process of the law.”

* Ibid., para. 103.
* According to Black’s Law Dictionary, 7" ed. Appendix A, page 1631, Legal Maxims, this maxim is translated as “a
person acts with deceit who seeks what he will have to return [immediately].” The Prosecutor v. Dragan Nikoli¢, Case
No IT-94-2-PT, Decision on Defence Motion Challenging the Exercise of Jurisdiction by the Tribunal, 9 October 2002,
Eara. 104.
7 Ibid., para. 111,
* Ibid.
* Ibid., footnotes omitted (emphasis added).
% Ibid., para. 114.
> Ibid.
> Ibid., para. 115.
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29. The Defence filed an interlocutory appeal against this decision on 24 January 2003,
following certification of the appeal by the Trial Chamber on 17 January 2003 pursuant to Rule 73
(C) of the Rules.”

(b) Appeals Chamber Decision

30. The Appeals Chamber dismissed the interlocutory appeal in its decision of 5 June 2003.
First, the Appeals Chamber held that, even if the conduct of the unknown individuals could be
attributed to SFOR, thus making SFOR responsible for a violation of State sovereignty, there was
no basis upon which the Tribunal should not exercise its jurisdiction in the present case.”* The
Appeals Chamber weighed the “legitimate expectation that those accused of [universally
condemned offences] will be brought to justice [...] against the principle of State sovereignty and

the fundamental human rights of the accused”” and stated that

the damage caused to international justice by not apprehending fugitives accused of serious
violations of international humanitarian law is comparatively higher than the injury, if any, caused
to the sovereignty of a State by a limited intrusion in its territory, particularly when the intrusion
occurs in default of the State’s cooperation. Therefore, the Appeals Chamber does not consider
that in cases of universally condemned offences, jurisdiction should be set aside on the ground that
there was a violation of the sovereignty of a State, when the violation is brought about by the
apprehension of fugitives from international justice, whatever the consequences for the
international responsibility of the State or organisation involved. [In this case] the State whose
sovereignty has allegedly been breached [Serbia and Montenegro] has not lodged any complaint
and thus has acquiesced in the International Tribunal’s exercise of jurisdiction. A fortiori, |[...] the
exercise of jurisdiction should not be declined in cases of abductions carried out by private
individuals whose actions [...] do not necessarily in themselves violate State sovereignty.>®

31. Second, the Appeals Chamber defined the circumstances in which a human rights violation

could vitiate the exercise of jurisdiction:

[Clertain human rights violations are of such a serious nature that they require that the exercise of
jurisdiction be declined. [...] Apart from such exceptional cases, however, the remedy of setting
aside jurisdiction will, in the Appeals Chamber’s view, usually be disproportionate. The correct
balance must therefore be maintained between the fundamental rights of the Accused and the
essential interests of the international community in the prosecution of persons charged with
serious violations of international humanitarian law.”’

32.  The Appeals Chamber concurred with the Trial Chamber’s evaluation on the gravity of the

alleged violation of the Accused’s human rights:

> The Prosecutor v. Dragan Nikoli¢, Case No 1T-94-2-PT, Decision to Grant Certification to Appeal the Trial
Chamber’s “Decision on Defence Motion Challenging the Exercise of Jurisdiction by the Tribunal”, 17 January 2003
and The Prosecutor v. Dragan Nikoli¢, Case No 1T-94-2-PT, Appellant’s Brief on Appeal against a Decision of the
Trial Chamber dated 9" October 2002, 24 January 2003.

** The Prosecutor v. Dragan Nikoli¢, Case No 1T-94-2-AR73, Decision on Interlocutory Appeal Concerning Legality of
Arrest, 5 June 2003, para. 27.

% Ibid., para. 26.

5 Ibid., paras 26-27.

*7 Ibid., para. 30.
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[TThe evidence [presented] does not satisfy the Appeals Chamber that the rights of the Accused
were egregiously violated in the process of his arrest. Therefore, the 5grocedure adopted for his
arrest did not disable the Trial Chamber from exercising its jurisdiction.

B. Plea Agreement

33. On 28 August 2003 the Trial Chamber ordered that depositions, pursuant to Rule 71 of the
Rules, should be taken during the week of 1-5 September 2003 and that a pre-trial conference
should be held on 16 September 2003,” to be immediately followed by the commencement of the

trial hearings.

34. On 1 September 2003, the first date scheduled for depositions in this case, in preparation for
which witnesses had already arrived in The Hague, the Prosecution and Defence filed a joint motion
requesting the Trial Chamber to postpone the deposition hearing “due to developments in the case”
and “in the interest of all parties”.60 Subsequently, on 2 September 2003, the Trial Chamber

scheduled a status conference to be held on 4 September 2003.°"

35. On 2 September 2003 the Prosecution and Defence filed a Confidential Joint Plea
Agreement Submission (hereinafter “Plea Agreement”), which was accepted by the Trial Chamber
at the Plea Hearing of 4 September 2003.%% The factual basis of the Plea Agreement was the one
contained in the Indictment. However, following the suggestion of the Presiding Judge, the
Prosecution sought during the hearing to introduce the following clarifications to the Indictment:

In paragraph 2 “planning, instigating, ordering, committing or otherwise aiding and abetting in the

planning, preparation or execution of all crimes charged in this indictment” was re-worded as

“committing the crimes charged in counts 1, 2 and 4, and for aiding and abetting the execution of
crimes charged in count 3”;

Paragraphs 7, 19, 22, 35 added reference to Article 7(1) of the Statute of the Tribunal.®®

36. The Trial Chamber orally accepted and confirmed the Indictment and stressed that “it is not
intended to change any factual or legal basis” and that the changes are made merely “for purposes
of clarification”.®* Dragan Nikoli¢ pleaded guilty to Count 1 through 4 of the Indictment and the

Trial Chamber entered a finding of his guilt.®’

% Ibid., para. 32 (emphasis added).

% The Prosecutor v. Dragan Nikolic, Case No IT-94-2-PT, Scheduling Order, 28 August 2003.

% The Prosecutor v. Dragan Nikoli¢, Case No IT-94-2-PT, Joint Motion to Postpone the Deposition Hearing Scheduled
for 1 September 2003, 1 September 2003, para 1.

%' The Prosecutor v. Dragan Nikoli¢, Case No IT-94-2-PT, Scheduling Order, 2 September 2003.

62 plea Hearing, T. 176.

63 Plea Hearing, T. 182-183.

% Plea Hearing, T. 184.

% Plea Hearing, T. 186, 191, 192, 195-196.
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37. On 11 September 2003 the Trial Chamber issued an order for sentencing briefs to be filed
by 20 October 2003 and sentencing hearings to be held from 3 to 7 November 2003.%

C. Expert Reports

38. On 25 September 2003 the Trial Chamber proprio motu issued an order pursuant to
Rules 54, 90 (C), 94 bis, 98, second sentence, and 100 of the Rules requesting Prof. Dr. Ulrich
Sieber, Director of the “Max-Planck-Institut fiir ausldndisches und internationales Strafrecht” in
Freiburg, Germany (hereinafter “Max Planck Institute”) to submit an expert report (hereinafter
“Sentencing Report”) providing information on “the range of sentences for the crimes, as laid down
in the Indictment to which the Accused has pleaded guilty, applicable in (i) States on the territory of
the former Yugoslavia, (i) member States of the Council of Europe and (iii) other major legal
systems; and the sentencing practice in relation to these crimes developed by (i) State courts in
States on the territory of the former Yugoslavia, (ii) International or mixed courts and (iii) if

available, the sentencing practice developed by other States mentioned above.”®’

39. On 2 October 2003 the Trial Chamber proprio motu issued an order pursuant to Rules 54,
90 (C), 94 bis, 98, second sentence, and 100 of the Rules, requesting the Registrar to appoint an
expert to submit a report on the Accused’s socialisation providing details on, infer alia, the
Accused’s childhood, the conditions under which he grew up, his school and work career and
relations with friends and family. The Registrar appointed Dr. Nancy Grosselfinger who submitted

her report on 20 October 2003 (hereinafter “Grosselfinger Report”).

D. Sentencing Hearing

40. The Sentencing Hearing designed to provide the Trial Chamber with “any relevant
information that may assist in determining an appropriate sentence” pursuant to Rule 100 (A) of the

Rules commenced on 3 November 2003 and concluded on 6 November 2003.

41]. The Prosecution called three witnesses to testify, all of whom had been detained in SuSica
camp during the time of the Accused’s criminal conduct. Written statements of two other victims
were admitted into evidence as Prosecution exhibits.®® In addition, the report of the Prosecution’s
expert psychologist, Dr. Maria Zepter, was admitted into evidence under Rule 94 bis of the Rules.*”’

The common goal of this evidence was to describe the closer circumstances and the environment in

5 The Prosecutor v. Dragan Nikoli¢, Case No IT-94-2-PT, Scheduling Order, 11 September 2003.

%7 The Prosecutor v. Dragan Nikoli¢, Case No 1T-94-2-PT, Scheduling Order, 25 September 2003, p. 2.

68 Admitted into evidence as Exh. P1 (statement of Witness SU-115) and Exh. P2 (statement of Witness SU-230).
% Admitted into evidence as Exh. P6.
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which the crimes were committed and the impact these crimes had on surviving victims and their

relatives.

42. The Defence called two witnesses; Jovo Deli¢, a brother-in-law of the Accused (also
working as a Defence investigator), who testified on the character of the Accused prior to his
criminal conduct in SuSica camp and his emotional state of mind in the United Nations Detention
Unit (hereinafter “UNDU”) before and after his guilty plea.70 Ljiljana Rikanovié, a cousin of the
Accused and his present day confidant, testified as to the Accused’s attitude and demeanour in the
light of his post-crime conduct and his conduct after having pleaded guilty.”' Additionally, the Trial
Chamber admitted into evidence written statements of three Defence witnesses, the Accused’s
mother Milica Nikoli¢, Fikret Zukié, and Milenko Majstorovic’.72 All three addressed the pre and

post war character and behaviour of the Accused.

43.  Prof. Sieber testified as an expert witness on the basis of his Sentencing Report on 5
November.” During his testimony, it was agreed that a new consolidated version of the Sentencing
Report would be submitted.” This final version of the Sentencing Report, incorporating details
from the oral presentation, was filed on 12 November 2003.” Based on the comprehensive nature
of the Sentencing Report and the recent updates thereto, the Trial Chamber granted the Parties an
extension of time, until 24 November 2003, in which to file written submissions on the Report.76
Only the Defence filed a supplementary submission on the Report on 19 November 2003.”” Dr.
Nancy Grosselfinger gave her oral testimony on 4 and 6 November 2003, primarily based on her

written expert report of 20 October 2003."

44. During the hearing, confidential Annex C to the Prosecution Sentencing Brief, which dealt

with the question of the Accused’s substantial co-operation with the Prosecution, was addressed in

7 Jovo Deli¢, T. 308-309.

I Ljiljana Rikanovié, T. 325.

> Admitted into evidence as Exhs D1, D2 and D3, respectively.

3 The Sentencing Report was admitted into evidence as Exh. J1 and the power point presentation that formed the basis
of his testimony in court was admitted as Exh. J2.

™ Sentencing Hearing, T. 428 — 429.

™ This new revised and consolidated version of the Sentencing Report, including the annexes on Country Reports, was
admitted into evidence as Exh. J1/1 and the German translation of the Country Reports were admitted as Exh. J1/2.

76 Sentencing Hearing, T. 355.

" The Prosecutor v. Dragan Nikolic¢, Case No IT-94-2-S, Confidential Addendum to Defence Sentencing Brief, 19
November 2003. On 1 December 2003, the Trial Chamber issued a decision lifting the confidentiality of Defence
Confidential Sentencing Brief of 23 October 2003 and Confidential Addendum to Defence Sentencing Brief of 19
November 2003. The Prosecutor v. Dragan Nikoli¢, Case No 1T-94-2-S, Decision on Lifting Confidentiality of the
Defence Sentencing Brief, 1 December 2003.

" The Grosselfinger Report was admitted into evidence as Exh. J3.
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private session.” Upon the agreement of the Parties, the confidentiality of Annex C paragraph 5

was lifted and admitted into evidence.®

45.  The Accused was given the final word.®' He made a statement expressing remorse and he

accepted responsibility for his crimes.*

7 Sentencing Hearing, T. 444 — 455.

O Exh. P7.

81 Compare, inter alia, Krnojelac Appeal proceedings, T. 327, line 9: “The Chamber, according to the principles and
standards of international law [...] must listen to what Mr. Milorad Krnojelac would like to say to us [...]”; Kunarac
Appeal proceedings, T. 343-344; Krstic Appeal proceedings, T. 447; Vasiljevic Appeal proceedings, T. 164-165; Simic
et al., Trial proceedings, T. 20721; Stakic Trial proceedings, T. 15331-32, Mrda Sentencing Proceedings, T. 194.

82 Statement by the Accused, T. 500-503.
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IV. GUILTY PLEA AND PLEA AGREEMENT

46. Article 20, paragraph 3 of the Statute states:

The Trial Chamber shall read the indictment, satisfy itself that the rights of the accused are
respected, confirm that the accused understands the indictment, and instruct the accused to enter a
plea. The Trial Chamber shall then set the date for trial.

47. If the Tribunal accepts a guilty plea, the Rules provide guidelines to ensure that this guilty

plea is a voluntary and informed one. The Rules provide as follows:

Rule 62 bis
Guilty Pleas

If an accused pleads guilty in accordance with Rule 62 (vi), or requests to change his or her plea to
guilty and the Trial Chamber is satisfied that:

(1) the guilty plea has been made voluntarily;
(ii) the guilty plea is informed;
(iii) the guilty plea is not equivocal; and

(iv) there is a sufficient factual basis for the crime and the accused’s participation in it, either on
the basis of independent indicia or on lack of any material disagreement between the parties about
the facts of the case,

the Trial Chamber may enter a finding of guilt and instruct the Registrar to set a date for the
sentencing hearing.

48. Having accepted a guilty plea on the basis of a plea agreement, a Trial Chamber operating in
a party-driven system such as the ICTY is thereafter limited to what is specifically contained in, or
annexed to, the plea agreement. Simply put, the Trial Chamber cannot go beyond what is contained
in a plea agreement with regard to the facts of the case and the legal assessment of these facts.
However, the Trial Chamber is not bound by a sentence recommendation contained in a plea

agreement. The Rule governing the plea agreement procedure states:
Rule 62 fer
Plea Agreement Procedure

(A) The Prosecutor and the defence may agree that, upon the accused entering a plea of guilty to
the indictment or to one or more counts of the indictment, the Prosecutor shall do one or more of
the following before the Trial Chamber:

(i) apply to amend the indictment accordingly;
(i) submit that a specific sentence or sentencing range is appropriate;
(iii) not oppose a request by the accused for a particular sentence or sentencing range.

(B) The Trial Chamber shall not be bound by any agreement specified in paragraph (A)83.

(C) If a plea agreement has been reached by the parties, the Trial Chamber shall require the
disclosure of the agreement in open session or, on a showing of good cause, in closed session, at
the time the accused pleads guilty in accordance with Rule 62 (vi), or requests to change his or her
plea to guilty.

8 Emphasis added.
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49. The Indictment was read out in its entirety, paragraph by paragraph. The Accused pleaded
guilty to all charges and admitted that the entire factual basis was correctly reflected in the
Indictment, including his statements quoted therein.** Having satisfied itself as to the matters set out
in Rule 62 bis of the Rules, namely that the guilty plea was voluntary, informed and unequivocal,
and that there was a sufficient factual basis for the crimes and for the Accused’s participation in
them,® the Trial Chamber entered a finding of guilt on Counts 1 through 4 of the Indictment against

the Accused.®®

% Plea Hearing, T. 186, 191, 192, 195-196.
8 Plea Hearing, T. 174-176.
% Plea Hearing, T. 196.
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V. THE FACTS

A. Facts Emanating From the Plea Agreement

1. General Factual Background

50. In January 1992, the “Bira¢ Autonomous Region”, an area consisting of Vlasenica and eight
neighbouring municipalities, was created by a joint declaration of the Serbs of those municipalities.
The Spring of 1992 saw tensions in the area increase due to a referendum on the proposed

independence of BiH."

51. The town of Vlasenica is located within the municipality of the same name (see the map on
the inside of the front cover of this Judgement). The 1991 census recorded that 55% of the 33,817
citizens in the municipality were Muslim, 43% were Serb, and 2% were listed as “other”. Of the

approximately 7,500 citizens in the town of Vlasenica, 65% were Muslim and 35% were Serb.*

52. On about 21 April 1992 the town of Vlasenica was taken over by Serb forces consisting of

the Yugoslav People’s Army (hereinafter “JNA”), paramilitary forces and armed locals.

53. As soon as Serb control of the municipality of Vlasenica had been established, the Crisis
Staff took over the administration of the town and all official positions were occupied by Serbs
appointed by the Crisis Staff. Military responsibilities formerly carried out by the JNA were
assigned to local Serb men who had been mobilised. Their duties included guarding important

facilities and searching the surrounding woods for armed Muslims.*

54.  Many Muslims and other non-Serbs fled from the Vlasenica area, and beginning in May
1992 and continuing until September 1992, those who had remained were either deported or

arrested.”

55.  Inlate May or early June 1992, Serb forces established a detention camp run by the military
and the local police militia in SuSica. It was the main detention facility in the Vlasenica area and

was located approximately one kilometre from the town”".

56. From early June 1992 until about 30 September 1992, Dragan Nikoli¢ was a commander in

v. 2
Susica camp.9

%7 Indictment, para. 38.
88 Ibid., para. 37.

89 1bid., para. 40.

%0 Ibid., para. 42.

! Ibid., paras 43-44.
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57. The detention camp comprised two main buildings and a small house (see the inside of the
back cover of this Judgement). The detainees were housed in a warehouse or hangar (hereinafter
“the hangar”) which measured approximately 50 by 30 meters. Between late May and October
1992, as many as 8,000 Muslim civilians and other non-Serbs from Vlasenica and the surrounding
villages were successively detained in the hangar in SuSica camp.” The number of detainees in the
hangar at any one time was usually between 300 and 500. The building was severely overcrowded
and living conditions were deplorable. The food provided for the detainees was sparse and often

spoiled.”*

58.  The second main building was a smaller building used to store uniforms and equipment. In
addition, a small house was used by the commander of the camp and the camp guards to, inter alia,

interrogate Muslim and other non-Serb detainees.”

59. Men, women and children were detained in SuSica camp, some being detained as entire
families. Women and children were usually only detained for short periods of time and then
forcibly transferred to nearby Muslim areas. Before being forcibly transferred, non-Serbs usually
had to sign a document stating that they were leaving the area voluntarily and giving up their

property.96

60. The guards brutally beat the detainees on a daily basis. Many of them died from the

beatings.”’

61. Many of the detained women were subjected to sexual assaults, including rape. Camp
guards or other men who were allowed to enter the camp frequently took women out of the hangar

at night. When the women returned, they were often in a traumatised state and distraught.”®
62. By September 1992, virtually no Muslims or other non-Serbs remained in Vlasenica.”

2. Facts Related to the Individual Criminal Conduct of the Accused

63. The Trial Chamber will now review the facts specific to each of the counts in the

Indictment.

92 Ibid., para. 1.

% Ibid., para. 45.
o4 Ibid., para. 46.
% Ibid., para. 45.
% Ibid., para. 44.
°7 Ibid., para. 46.
%8 Ibid., para. 47.
% Ibid., para. 42.
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64. The Accused admitted the veracity of each of the now following facts The Trial Chamber
recalls that it is bound by the assessment contained in the Plea Agreement and the factual basis

underlying that agreement, in this instance the hereto attached Indictment.'®

65. The Trial Chamber recognises that the Accused spontaneously admitted his guilt by stating:
“I plead guilty, Your Honour” to Count 3 and: “Guilty, Your Honour” to Count 4 even before the
Trial Chamber asked for his plea.m1

(a) Count 1 - Persecutions

66. From early June until about 30 September 1992, Dragan Nikoli¢ was a commander in SuSica
detention camp. During his tenure as a camp commander, the Accused persecuted detainees on

political, racial and religious grounds.102

67. The Accused persecuted Muslim and other non-Serb detainees by subjecting them to
murders, rapes and torture as charged specifically in the Indictment.'” In addition, Dragan Nikoli¢
participated in creating and maintaining an atmosphere of terror in the camp through murders,

beatings, sexual violence and other physical and mental abuse.'"

68.  The Accused persecuted Muslim and other non-Serb detainees by participating in sexual

. . . . v 105
violence directed at the female detainees in SuSica camp.

69. As part of the persecutions, Dragan Nikoli¢ subjected detainees to inhumane living
conditions by depriving them of adequate food, water, medical care, sleeping and toilet facilities.'®
As a result of the atmosphere of terror and the conditions in the camp, detainees suffered

psychological and physical trauma.'”’

70. The Accused persecuted detained Muslims and other non-Serbs by assisting in their forcible

transfer from the Vlasenica municipality. At the end of June 1992, large numbers of the male

1% See supra para. 48.

101 plea Hearing, T. 192 and 196.

12 Indictment, paras 1 and 3.

103 Ibid., para. 4.

"% Ibid., para. 6.

195 Ibid., para. 4 (as described in paras 20 and 21 of the Indictment). Certain allegations in paragraphs 20 and 21 of the
Indictment underlying the charge of aiding and abetting rape in Count 3 do not appear to fall within the definition of
this crime. In the Chamber’s view, these acts, which are described in the Indictment as forms of sexual violence, are
more appropriately subsumed within the charge of persecutions in Count 1. The term “sexual violence” has not
previously been defined before this Tribunal, but the Trial Chamber considers that the criminal behavior outlined in this
Judgement should be considered as “sexual violence” in the common usage sense of the term. Therefore, the Trial
Chamber adopts for this Judgement only, the term ‘“sexual violence” as used by the Prosecution, but subsumes this
conduct under the charge of Persecutions.

106 Indictment, para. 6.

"7 Ibid., para. 6.
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detainees were transferred from SuSica camp to the larger Batkovi¢ detention camp located near
Bijeljina in north-eastern Bosnia and Herzegovina. “Most of the women and children detainees

were transferred either to Kladanj or Cerska in Bosnian Muslim controlled territory.”'®®

(b) Count 2 — Murder

71.  In the following paragraphs the Trial Chamber will outline the criminal conduct of the

Accused that lead to the deaths of nine non-Serb detainees, which underlies the count of murder.

(1) The murder of Durmo Handzi¢ and Asim Zildzi¢

72. One evening sometime between 13 — 24 June 1992, the Accused and other camp guards
entered the hangar and called out Durmo Handzi¢ and Asim ZildZi¢. Once outside, the Accused and
the guards subjected these two detainees to severe physical abuse, including punching, kicking and
beatings with weapons such as lengths of wood. This lasted for at least 45 minutes, during which

time the two men repeatedly begged for the beating to stop.'”

73.  After the beating, Durmo Handzi¢ and Asim ZildZi¢ were brought back to the hangar. A
short time after returning Asim Zildzi¢ died. The next morning the Accused ordered two detainees

to bury the body of Asim Zildzi¢.'"?

74. Later that morning, the Accused entered the hangar and approached Durmo HandZi¢. He
demanded information regarding Durmo HandZi¢’s son notwithstanding the fact that Durmo
HandZi¢ was in severe agony from being beaten the night before. Durmo HandZi¢ died shortly

thereafter and was buried that day by other detainees.'"!

(i1)) The murder of RaSid Ferhatbegovié¢, Muharem Kolarevié, DZevad Sari¢ and Ismet

Zekic

75. During the night of 23 and 24 June 1992, the Accused ordered Muharem Kolarevi¢ and
Dzevad Saric¢ to be taken out of the hangar. A little while later, other camp guards took out Ismet
Zeki¢ as well. For approximately 30 minutes after the men had been taken out of the hangar,
detainees inside heard cries of pain and then gunshots that came from a location close to the

hangar.'?

'% Ibid., para. 5.
109 Ibid., para. 8.
"9 1bid., para. 9.

Ibid., para. 1
"2 Ibid., para. 1
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76. Afterwards, a guard called two detainees from the hangar and ordered them to dispose of the
bodies of Muharem Kolarevi¢ and DZevad Sari¢ behind the hangar. The Accused ordered the two
detainees to wash away the blood from the area where Muharem Kolarevi¢ and DZevad Sari¢ had

113
been beaten.

77. After attempting to wash away the blood, the two detainees waited outside of the hangar.
They watched the guard who had called them out of the hangar shoot and kill Ismet Zekic, while the

Accused was sitting inside the nearby guard house.'"*

78. Shortly after Ismet Zekic¢ was killed, the Accused and the guard who had shot Zekic entered
the hangar with some local policemen. The policemen pointed at Rasid Ferhatbegovic¢ and asked if
he was the one who was running away. The guard who had killed Ismet Zekic said “yes”. RaSid
Ferhatbegovi¢ was then removed from the hangar and shortly thereafter the other prisoners heard

one shot, killing also Ragid Ferhatbegovic.'"

79.  Early the next morning, the Accused entered the hangar and again called out the two
prisoners who had disposed of the bodies the day before. They went to the area of the camp that
was used as a toilet and saw the body of Muharem Kolarevi¢ slumped over a fence and caught in

wire. The guard who had killed Ismet Zekic the day before then shot Muharem Kolarevic¢ again.“6

80. The two detainees took the body of Muharem Kolarevic to the area where they had left the
bodies the previous evening. There they saw the body of Rasid Ferhatbegovi¢ with a bullet hole in

the centre of his forehead.'!’

(iii) The murder of Ismet Dedié

81. Around 6 July 1992, the Accused took Ismet Dedic¢ out of the hangar and closed the door

behind them. The detainees inside the hall then heard Ismet Dedi¢ scream.''®

82. A few minutes later, Dragan Nikoli¢ directed two detainees to drag Ismet Dedi¢ back inside
the hangar. The other detainees observed that Ismet Dedi¢’s body was covered in blood and was
barely recognisable. Ismet Dedi¢ died shortly thereafter. The other detainees placed his body in a

plastic bag and removed it.'"”

"3 Ibid., para. 12.
14 Ibid., para. 13.
" Ibid., para. 14.
8 Ibid. para. 15.
"7 Ibid.

18 Ibid., para. 16.
"9 1bid.
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(iv) The murder of Mevludin Hatunié

83. In early July 1992 Mevludin Hatuni¢, his wife and his daughter were detained in SuSica
detention camp. Between about 3 and 7 July 1992, while in detention, Mevludin Hatunic offered his
house to a Serb in exchange for moving Mevludin Hatunié’s family out of the area. Mevludin

Hatunic¢ was permitted to leave the camp to arrange the transfer of the house.'*’

84. When Mevludin Hatunié returned to the camp, Dragan Nikoli¢ accused him of having told
the Serb to whom he had given his house that he would “wait for his opportunity to get even.” Later

that evening the Accused beat Mevludin Hatuni¢ because of the alleged statement.'!

85. The next morning the Accused entered the hangar and beat Mevludin Hatuni¢ again until
Mevludin Hatuni¢ lost consciousness. That evening, when the Accused entered the hangar and saw
that Mevludin Hatunic had regained consciousness, he proceeded to beat him for the third time and,
shortly thereafter, Mevludin Hatuni¢ succumbed to his injuries and died. Other detainees wrapped

the body and removed it from the hangar.'*

(v) The murder of Galib Musi¢

86. From about the second week of July 1992, over a seven-day period, the Accused beat
detainee Galib Musi¢, who was 60 years old. Among other acts, the Accused kicked Galib Musié
and beat him with a metal pipe. Each time Dragan Nikoli¢ beat Galib Musié, Music¢ lost
consciousness. During the beatings, Dragan Nikoli¢ accused Galib Musi¢ of having requested a
Muslim organization to come to expel the Serbs from Vlasenica. After about seven days of

beatings, Galib Music¢ died.'?

(c) Count 3 — Aiding and Abetting Rape

87.  Paragraph 20 of the Indictment states:

From early June until about 15 September 1992 many female detainees in SuSica camp were
subjected to sexual assaults, including rapes and degrading physical and verbal abuse. Dragan
Nikoli¢ personally removed and otherwise facilitated the removal of female detainees from the
hangar, which he knew was for purposes of rapes, and other sexually abusive conduct. The sexual
assaults were committed by camp guards, special forces, local soldiers and other men.

88. Paragraph 21 of the Indictment continues by stating:

120 Ibid., para. 17.
2! Ipid.
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Female detainees were sexually assaulted at various locations, such at the guardhouse, the houses
surrounding the camp, at the Panorama Hotel, a military headquarters, and at locations where such
women were taken to perform forced labour. Dragan Nikoli¢ allowed female detainees, including
girls and elderly women, to be verbally subjected to humiliating sexual threats in the presence of
other detainees in the hangar. Dragan Nikoli¢ facilitated the removal of female detainees by
allowing guards, soldiers and other males to have access to these women on a repetitive basis and
by otherwise encouraging the sexually abusive conduct.

89. The Trial Chamber observes that the Prosecution has used the broad term of “Sexual

124 the basis for

Violence” to describe the acts alleged in paragraphs 20 and 21 of the Indictment,
Count 3. Apparently based on a mutual agreement between the Parties, this criminal conduct is

defined in the Indictment as aiding and abetting rape. The charge states:

By his aiding and abetting in the conduct described in paragraph 20 and 21,'* in relation to female

detainees in the SuSica camp, DRAGAN NIKOLIC is individually criminally responsible for:

Count 3: Rape, a CRIME AGAINST HUMANITY punishable under Article 5(g) and
Article 7(1) of the Statute of the Tribunal.

90. As discussed, the Trial Chamber considers that only that part of the Accused’s criminal
conduct set out in paragraphs 20 and 21 of the Indictment which amounts to the crime of aiding and
abetting rape should be considered under Count 3. The remaining criminal conduct alleged in these

paragraphs of the Indictment should be subsumed under Count 1, Persecutions.

(d) Count4 - Torture

(1) The torture of Fikret Arnaut

91. The Accused beat Fikret Arnaut while he was detained in SuSica camp during the period
from 1 June to 18 July 1992. Fikret Arnaut was beaten both inside and outside the hangar and
several times in a corner of the hangar known as the “punishment” corner. The Accused kicked,

stomped on and punched Fikret Arnaut with metal “knuckles” on his fists.'*®

92. On one occasion, the Accused entered the hangar and told Fikret Arnaut to kneel on the
floor, put his hands behind his head and tilt his head back. The Accused put a bayonet in Fikret
Arnaut’s mouth and asked him about Fikret Arnaut’s brother, who the Accused claimed had joined
a group of “ustasa”'?’. Two men entered the hangar later that same day and took Fikret Arnaut
outside. When Fikret Arnaut returned, he had been severely beaten and was bleeding from his

mouth. The Accused came to Fikret Arnaut in the hangar a short while later and said words to the

124 See footnote 103.

' Here paras 87-88 (footnote added); highlighting part of this text in bold reflects the text as printed in the Indictment.
126 Indictment, para. 23.

127 Used in a derogatory manner.

22
Case No.: 1T-94-2-S 18 December 2003



effect: “What? They did not beat you enough; if it had been me, you would not be able to walk.

They are not as well trained to beat people as I am.”'*®

93. One another occasion the Accused took Fikret Arnaut outside the hangar and beat him with
the metal knuckles. When Fikret Arnaut fell to the ground, the Accused kicked him in the ribs and
on the back around the kidney area. Throughout this beating Dragan Nikoli¢ accused Fikret Arnaut

.. . 12
of organizing Muslims. ?

94. On a subsequent occasion, the Accused approached Fikret Arnaut in the hangar and said
words to the effect: “I can’t believe how an animal like this can’t die; he must have two hearts.”">

The Accused then beat Fikret Arnaut again and stomped on his chest."!

(i1) The torture of Sead Ambeskovi¢ and Hajrudin Osmanovié

95. Sead Ambeskovié was arrested in Vlasenica on 11 June 1992. Police first interrogated him
and then took him to the SuSica detention camp. Once in the camp, the Accused and others beat him

with axe handles, iron bars and rifle butts.'*

96. On the morning of 14 June 1992, guards took Sead Ambeskovi¢ and Hajrudin Osmanovié
out of the hangar. The two men were ordered to kneel with their hands behind their heads. The

Accused asked them where their weapons were and to identify others who had weapons.'*

97. During the interrogation, the Accused and others then beat Sead Ambeskovi¢ and Hajrudin
Osmanovi¢ with iron bars, wooden bats and rifle butts for approximately 90 minutes. As a result of
this beating, the back of Sead Ambeskovi¢’s head was cut, four teeth on the left side of his mouth

. 134
were knocked out, and three ribs were broken.

98. On or about 16 June 1992, the Accused again called Sead Ambeskovi¢ and Hajrudin
Osmanovi¢ out of the hangar. Once again the Accused interrogated the two men, demanding to
know if they or anyone else had weapons. Dragan Nikoli¢ and two other guards immediately began

beating Sead Ambeskovi¢ and Hajrudin Osmanovié with bats for 10 to 15 minutes.'*

128 Indictment, para. 24 (emphasis added).
9 Ibid., para. 25.

B0 1bid. (emphasis added).

! Ibid., para. 26.

132 Ibid., para. 27.

'3 Ibid., para. 28.

** Ibid.

1% Ibid., para. 29.
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99. On 3 July 1992, Hajrudin Osmanovi¢ was taken from the SuSica detention camp to perform

. 1
forced labour. He has never been seen since.'*

(iii) The torture of Suad Mahmutovié

100. From about 13 June to about 3 July 1992, Dragan Nikoli¢ frequently, sometimes daily, beat
Suad Mahmutovi€ in SuSica detention camp. Dragan Nikoli¢ beat Suad Mahmutovic¢ with iron bars,
rifle butts and rubber tubing with lead inside. During one beating, seven of Suad Mahmutovié’s
were broken. On a separate occasion, the Accused kicked Suad Mahmutovi€ in the face with his

boot which caused a cut that left permanent scars."’

101.  On one occasion, the Accused put a cocked pistol into Suad Mahmutovié’s mouth and tried
to force Suad Mahmutovic to admit that his neighbour had a weapon. Suad Mahmutovic refused to

admit that and the Accused pulled the trigger, but the gun was not loaded."®

(iv) The torture of Redo Cakisié

102.  Redo Cakisi¢ was arrested on 2 June 1992 and taken to Susica detention camp. Upon arrival,
the Accused and other guards searched him. Redo Cakisi¢ was then taken to the hangar where, with
other detainees, he was ordered to line up and lean against a wall with his hands behind his back.
The Accused then hit Redo Cakisi¢ and other detainees with his rifle butt and kicked them with his

boots.'*’

103.  Approximately ten days later, the Accused called Redo Cakisi¢ out of the hangar during the
night. Two men who were not camp guards were waiting outside with Dragan Nikoli¢. Dragan

Nikoli¢ said to them words to the effect: “Here, I brought you something for dinner.”"*°

104. The two men hit Redo Cakisi¢ on the back with rifle butts and kicked him in the stomach
and sides. During this beating, Dragan Nikoli¢ was approximately five metres away in the guard

house. The beating lasted about 20 minutes.'"!

B. Additional Facts Emanating From the Sentencing Hearing

105. In the Sentencing Hearing held between 3 and 6 November 2003 additional circumstances

surrounding the aforementioned details of the Indictment were heard. They describe in greater

136 Ibid., para. 30.
7 Ibid., para. 31.
138 Ibid., para. 32.
%9 Ibid., para. 33.
140 Ibid., para. 34.
! Ibid.
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detail the conduct of the Accused and the impact that his conduct had on surviving victims and their
relatives. They will only be given due consideration in the discussion of aggravating and mitigating
factors (section VIII) insofar as they may carry significant weight. The Trial Chamber has no doubt
as to the veracity of this additional evidence. However, the Trial Chamber reemphasizes that these

facts can and will not be considered as constituting new crimes not included in the Indictment.
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VI. THE LAW

A. Legal Basis

106. In the terms of the Plea Agreement, by pleading guilty the Accused acknowledged that the
Prosecutor had the onus to prove the following elements beyond a reasonable doubt.'** The Trial
Chamber feels it is necessary at this point to reiterate that it is bound by the assessment provided by

the Prosecution in the Plea Agreement and will therefore refrain from other possible assessments.'**

1. Common Elements

107. The common elements were set out in paragraph 5 of the Plea Agreement which states:

Dragan Nikoli¢ understands that the Prosecution has to prove each of the following common elements

in Counts 1 — 4 beyond a reasonable doubt for him to be found guilty:
(1) the existence of an armed conflict;
(2) the existence of a widespread or systematic attack directed against a civilian population;

(3) the accused’s conduct was related to the widespread or systematic attack directed against

a civilian population;
(4) the accused had knowledge of the wider context in which his conduct occurred.

2. Count 1, Persecutions

108. The elements required for persecution were set out in paragraph 6 of the Plea Agreement. It

provides:

6. In relation to Count 1, Persecutions, Dragan Nikoli¢ understands that the Prosecution has to

prove each of the following elements beyond a reasonable doubt for him to be found guilty:

(1) the accused committed acts or omission against a victim or victim

population violating a basic or fundamental human right;
(2) the accused intended to commit the violation;

(3) the accused’s conduct was committed on political, racial or religious grounds

and;

(4) the accused’s conduct was committed with a deliberate intent to discriminate.

2 Annex A -Plea Agreement, para. 4.
'3 See supra para. 48.
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109. Murder, rape and torture, as set out in paragraph 4 of the Indictment, are contained within
the count of persecutions and are among the crimes listed in Article 5 of the Statute. However, the
Trial Chamber has to consider whether forcible transferl44, sexual Violence,145 subjection to

inhumane conditions and atmosphere of terror may be taken as additional acts of persecution.

110. The Trial Chamber reiterates what it stated in Stakic:

The acts of persecution not enumerated in Article 5 or elsewhere in the Statute must be of an equal
gravity or severity as the other acts enumerated under Article 5. When considering whether acts or
omissions satisfy this threshold, they should not be considered in isolation but in their context and
with consideration to their cumulative effect. An act which may not appear comparable to the
other acts enumerated in Article 5 might reach the required level of gravity if it had, or was likely
to have, an effect similar to that of the other acts because of the context in which it was

undertaken.'

111.  The Trial Chamber finds that the situation in SuSica camp, as previously described, was that
serious that the acts of forcible transfer, sexual violence, subjection to inhumane conditions and
atmosphere of terror rise without further explanation to a level of gravity that falls within the ambit

of Article 5 of the Statute.'*’

3. Count 2, Murder

112.  With regard to Murder, the Plea Agreement states:

7. In relation to Count 2, Murder, Dragan Nikoli¢ understands that the Prosecution has to prove

each of the following elements beyond a reasonable doubt for him to be found guilty:
(1) the accused committed acts or omissions that caused the death of the victims;
(2) the accused intended to kill the victim, or;

(3) the accused intended to inflict serious injury to the victim and should have

reasonably known that it would lead to the death of the victim.

4. Count 3, Rape

113.  With regard to Count 3, aiding and abetting rape, paragraph 8 of the Plea Agreement

provides:

% The Trial Chamber adopts the terminology contained within the Indictment but notes that forcible transfer is an
equivalent term to forcible displacements, forcible transfer and deportations as discussed in Krnojelac Appeal
Judgement, paras 217-223, Stakic Trial Judgement, paras 671-684 and Krstic Trial Judgement, paras 520-523.

145 See supra subsection V. A. 2. (a)

16 Stakic Trial Judgement, para. 736 (footnotes omitted).

7 See supra subsection V. A. 2.
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In relation to Count 3, Rape, Dragan Nikoli¢ understands that the Prosecution has to prove each of
the following elements beyond a reasonable doubt for him to be found guilty of aiding and

abetting:

(1) the perpetrator committed a sexual penetration of the vagina or anus of the

victim by his penis or any other object used by him, or;

(2) the perpetrator committed a sexual penetration by the mouth of the victim by

his penis;
(3) the perpetrator intended to effectuate the sexual penetration of the victim;

(4) the perpetrator intended the sexual penetration and knew that it was

committed against the will of the victim.

5. Count 4, Torture

114.  With regard to the count of torture, paragraph 9 of the Plea Agreement states:

In relation to Count 4, Torture, Dragan Nikoli¢ understands that the Prosecution has to prove each

of the following elements beyond a reasonable doubt for him to be found guilty:

(1) the accused inflicted, by act or omission, sever pain or suffering, whether

physical or mental;
(2) the accused acted or omitted to act deliberately;

(3) the accused acted or omitted for a prohibited purpose, including to obtain information,
or a confession, to punish, intimidate, or coerce the victim or a third person, or for
discrimination, on any ground against the victim or a third person.

B. Cumulative Convictions

115. Recently, inter alia, in the Simic**® and Stakic trial Judgements, the question “whether and in

which circumstances multiple convictions against an accused may be entered under separate heads

149 was addressed. Both Chambers referred to the

50

of liability based on the same underlying conduct
two-pronged test devised by the Appeals Chamber in Celebici and later affirmed in Kunarac,'

which, when met, permits cumulative convictions. The Appeals Chamber stated:

[... M]ultiple criminal convictions entered under different statutory provisions but based on the
same conduct are permissible only if each statutory provision has a materially distinct element not
contained in the other. An element is materially distinct from another if it requires proof of a fact
not required by the other.

'8 Simic et al. Trial Judgement, paras 1056-1057.
19 Stakic Trial Judgement, para. 869.
%% Kunarac et al. Appeal Judgement, para. 168.
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[...] the Chamber must decide in relation to which offence it will enter a conviction. This should
be done on the basis of the principle that the conviction under the more specific provision should
be upheld. Thus, if a set of facts is regulated by two provisions, one of which contains an
additional materially distinct element, then a conviction should be entered only under that
provision."”!

116. In Stakic it was said that a Trial Chamber could in the exercise of its discretion further limit
cumulative convictions by convicting an accused for the crime ‘“that most closely and

comprehensively reflects the totality of the accused’s criminal conduct.”'*?

117. In the present case, Dragan Nikoli¢ pleaded guilty to the Indictment which charged him
with, inter alia, individual criminal responsibility for committing Murder (Count 2), aiding and

abetting Rape (Count 3)'** and committing Torture (Count 4)"** as crimes against humanity. The
criminal conduct underlying these charges also forms the basis, in part, for the charge of

Persecutions as a crime against humanity in Count 1.

118.  As the charges in Count 1 are based on the same underlying facts as Counts 2, 3, and 4, the
Trial Chamber must evaluate whether cumulative convictions are permissible under the applicable
test. The Trial Chamber is satisfied by the Accused’s guilty plea that the acts of murder, torture and
aiding and abetting rape were committed by him with the discriminatory intent required for them to

be included in the count of Persecutions.

119. Therefore, based on the Plea Agreement, the Trial Chamber enters a single conviction for
(Count 1) Persecutions, a Crime Against Humanity under Article 5 of the Statute, committed by

acts of:

(1) Murder (Count 2),

(i1) Torture (Count 4),

(i11) Sexual Violence (Count 1),
(iv) Forcible Transfer (Count 1),

(v) Subjection to Inhumane Conditions (Count 1),

151 Celebici Appeal Judgement, paras 412-413 cited from Krstic Trial Judgement, para. 664 (emphasis added).
132 Stakic Trial Judgement, para. 870.
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(vi) Creating and Maintaining an Atmosphere of Terror (Count 1), and

(vii) Aiding and Abetting Rape (Count 3).

153 Statement by the Accused, T. 189-192.
4 Ibid., T. 195-196.
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VII. SENTENCING LAW

120.  Acting under Chapter VII of the Charter of the United Nations, this Tribunal'® is not only
mandated to search for and record, as far as possible, the truth of what happened in the former
Yugoslavia, but also to bring justice to both victims and their relatives and to perpetrators. Truth
and justice should also foster a sense of reconciliation between different ethnic groups within the

countries and between the new States on the territory of the former Yugoslavia.

121. A guilty plea indicates that an accused is admitting the veracity of the charges contained in
an indictment. This also means that the accused acknowledges responsibility for his actions.
Undoubtedly this tends to further a process of reconciliation. A guilty plea protects victims from
having to relive their experiences and re-open old wounds. As a side-effect, albeit not really a

significant mitigating factor, it also saves the Tribunal’s resources.

122.  As opposed to a pure guilty plea (Rule 62 bis of the Rules), a plea agreement (Rule 62 ter of
the Rules), while having its own merits as an incentive to plead guilty, has two negative side
effects. First, the admitted facts are limited to those in the agreement, which might not always
reflect the entire available factual and legal basis. Second, it may be thought that an accused is
confessing only because of the principle “do ut des” (give and take). Therefore, the reason why an
accused entered a plea of guilt need to be analysed: were charges withdrawn, or was a sentence
recommendation given? In any event, a plea agreement pursuant to Rule 62 fer and 62 bis of the
Rules does not allow the Trial Chamber to depart from the mandate of this Tribunal, which is to
bring the truth to light and justice to the people of the former Yugoslavia. Neither the public, nor
the judges themselves come closer to know the truth beyond what is accepted in the plea
agreement.'”® This might create an unfortunate gap in the public and historical record of the
concrete case, although, when coupled with an accused’s substantial co-operation with the
prosecution, an agreement grants more insights into previously undiscovered areas. However, while
treating plea agreements with appropriate caution,"’ it should be recalled that this Tribunal is not
the final arbiter of historical facts. That is for historians. For the judiciary focusing on core issues of
a criminal case before this International Tribunal, it is important that justice be done and be seen to

be done.

13 See supra Introduction.

1% In the present case, the Parties merely agreed on the factual basis of the Indictment as the agreed facts in the Plea
Agreement.

"7 For a detailed discussion on the appropriateness of plea agreements in cases involving serious violations of
international humanitarian law see Momir Nikolic¢ Sentencing Judgement, paras 57-73.
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A. The Individual Guilt of an Accused and the Principle of Proportionality

123.  The individual guilt of an accused limits the range of the sentence. Other goals and

functions of a sentence can only influence the range within the limits defined by individual guilt.15 8

124. In Stakic this Trial Chamber recalled that:

[T]he International Tribunal was set up to counteract impunity and to ensure a fair trial for the
alleged perpetrators of crimes falling within its jurisdiction. [...] The Tribunal is mandated to
determine the appropriate penalty, often in respect of persons who would never have expected to
stand trial. While one goal of sentencing is the implementation of the principle of equality before
the law, another is to prevent persons who find themselves in similar situations in the future from

g . 15
committing crimes. ’

125. The Statute explicitly vests the judges with discretion to determine the appropriate
punishment for each accused and each act chalrged.160 Thus, when the Trial Chamber evaluates the
different sentencing factors, it does so in the interest of the nature and gravity of the crimes
committed, the circumstances surrounding the acts themselves, the degree of responsibility of an

accused for the act and the personality of the accused.
126.  Finally the fundamental principle of proportionality'®" has to be taken into account.

B. Principles and Purposes

1. Submissions of the Parties

127. The Prosecution submits that the primary principles for the Trial Chamber to consider are

retribution and deterrence. It submits that the goal of retribution is not revenge “but, to express the

138 Stakic Trial Judgement, para. 899.

9 Ibid., para. 901.

190 R. v. Bloomfield [1999] NTCCA 137, para. 17: “Individualised justice is the touchstone of judicial sentencing,
tailoring the sentence in each case to the circumstances of the offence and of the offender.”

161 11 the Canadian Supreme Court decision of R. v. Martineau, the Court stated:

[The] punishment must be proportionate to the moral blameworthiness of the offender, or as
Professor Hart puts it in Punishment and Responsibility (1968), at p. 162, the fundamental
principle of a morally based system of law [is] that those causing harm intentionally be punished
more severely than those causing harm unintentionally. (R. v. Martineau, [1990] 2 S.C.R. 633,
p. 645).

This position was applied and further expanded in the subsequent decision of R. v. Arkell in which the Court declared:

[Wlhere a murder is committed by someone already abusing his power by illegally dominating
another, the murder should be treated as an exceptionally serious crime. [... The] decision to treat
more seriously murders that have been committed while the offender is exploiting a position of
power through illegal domination of the victim accords with the principle that there must be a
proportionality between a sentence and the moral blameworthiness of the offender and other
considerations such as deterrence and societal condemnation of the acts of the offender. (R. v.

Arkell, [1990] 2 S.C.R. 695, p. 704).
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outrage of the international community at heinous crimes”.'*® Furthermore, the Prosecution argues
that retribution aims to ensure that the punishment is proportional to the crimes committed while

. .. . . 163
deterrence serves to dissuade others from committing similar crimes.

128. The Defence submits that the elements of punishment, i.e. prevention, deterrence and
rehabilitation must be carefully balanced. Punishment is in itself is a legitimate sentencing
consideration, but, the Defence submits, it is often confused with retribution. Whereas retribution is
often equated with revenge, most lawyers “understand retribution to be a rather more personalized
way of describing punishment as experienced subjectively by the defendant and viewed objectively

164
by an observer.” '°

129.  With regard to prevention, the Defence argues that the preventive element that is attached to
sentencing is negated in the current case because it submits that the Accused is neither a person
with a psychopathic tendency to commit crimes nor a person who has the intention to continue

committing offences whenever the opportunity arises.'®’

130. The Defence disputes the relevance of deterrence. “Although frequently cited, this element,
it is submitted, is the least logical and least credible reasoning behind any sentencing exercise in
any jurisdiction either national or supranational.”'®® The Trial Chamber notes that these remarks
are primarily made in the context of the Defence’s example regarding the death penalty, a sanction
to be abolished according to the policies of the United Nations and the Council of Europe and, for

good reasons, not envisaged in the Statute.

131. The Defence submits that the Trial Chamber should take rehabilitation into consideration as
a mitigating factor. It argues that rehabilitation has two main components: individual rehabilitation
that comes from an accused admitting responsibility and showing remorse; and the “rehabilitative
effect of sentencing upon the community...[which] is further influenced by how an individual

defendant has contributed towards such rehabilitation.”!¢’

2. Discussion

132.  Fundamental principles taken into consideration when imposing a sentence are deterrence

and retribution. The Appeals Chamber in “Celebidi” held, inter alia, that:

12 S1akic Trial Judgement, para. 900, as quoted in Prosecution Sentencing Brief, para. 7.
'3 prosecution Sentencing Brief, para. 7.

1% Defence Sentencing Brief, pp. 3-4.

' Ibid., pp. 4-5.

1 1bid., p. 5.
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the Appeals Chamber (and Trial Chambers of both the Tribunal and the ICTR) have consistently
pointed out that two of the main purposes of sentencing for these crimes are deterrence and
retribution.'®®

133.  Regarding rehabilitation, the Appeals Chamber in “Celebici” held that:

[Allthough rehabilitation (in accordance with international human rights standards) should be
considered as a relevant factor, it is not one which should be given undue weight.'®

(a) Deterrence

134. Individual and general deterrence has an important function in principle and serves as an

important goal of sentencing.'”’

135. Individual deterrence refers to the specific effect of the sentence upon the accused which
should be adequate to discourage him from re-offending once the sentence has been served and he
has been released. The Trial Chamber finds, however, that individual deterrence has no relevance

in this case.

136. The sentence imposed must also be sufficient in order to dissuade others from committing
the same crime, in other words it must have a general deterrent effect. The Trial Chamber in the

Todorovic sentencing judgement stated:

The Appeals Chamber has held that deterrence “is a consideration that may legitimately be
considered in sentencing” and has further recognised the “general importance of deterrence as a
consideration in sentencing for international crimes”. The Chamber understands this to mean that
deterrence is one of the principles underlying the determination of sentences, in that the penalties
imposed by the International Tribunal must, in general, have sufficient deterrent value to ensure
that those who would consider committing similar crimes will be dissuaded from doing so.'”"

137. In Stakic the Trial Chamber stated that:

[i]n the context of combating international crimes, deterrence refers to the attempt to integrate or
to reintegrate those persons who believe themselves to be beyond the reach of international
criminal law. Such persons must be warned that they have to respect the fundamental global
norms of substantive criminal law or face not only prosecution but also sanctions imposed by
international tribunals. In modern criminal law this approach to general deterrence is more
accuratel17)2/ described as deterrence aiming at reintegrating potential perpetrators into the global
society.

izz Celebici Appeal Judgement, para. 806 (footnotes omitted).

Ibid.
'"0 Stakic Trial Judgement, para. 900.
" Todorovic Sentencing Judgement, para. 30 (footnotes omitted).
' Stakic Trial Judgement, para. 902; see Aleksovski Appeal Judgement, para. 185; Celebici Appeal Judgement, para.
806; for Integrationsprivention see German Constitutional Court, BVerfGE 90, 145 (173); BVerfGE 45, 187 (255f).
See also Radke in Miinchener Kommentar, Strafgesetzbuch, Vol. 1, §§1-51 (Miinchen, 2003).
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138. It is important to note that courts in various national jurisdictions recognise the principle of
deterrence. An example can be found in the Court of Appeal of the Northern Territory of Australia

decision R. v. Bloomfield which ruled that:

[t]he greater the harm, the greater its weight in the balance of conflicting interests against the
offender by way of punishment as a general deterrent. It must be made clear, both to the offender
and others with similar impulses, that if they yield to them they will meet with severe punishment:
“in all ci\llgized countries, in all ages, that has been the main purpose of punishment and continues
to be s0” "

139.  One of the main purposes of a sentence imposed by an international tribunal is to influence
the legal awareness of the accused, the surviving victims, their relatives, the witnesses and the
general public in order to reassure them that the legal system is implemented and enforced.
Additionally, the process of sentencing is intended to convey the message that globally accepted
laws and rules have to be obeyed by everybody. “All persons shall be equal before the courts and
tribunals.”'”* This fundamental rule fosters the internalisation of these laws and rules in the minds

of legislators and the general public.
(b) Retribution

140. “An equally important factor is retribution. This is not to be understood as fulfilling a desire

for revenge but as duly expressing the outrage of the international community at these crimes.”'”

The principle or theory of retribution has long been confused with the notion of vengeance as
submitted by both the Prosecution and Defence. By contrast, this Trial Chamber agrees that

retribution should solely be seen as:

an objective, reasoned and measured determination of an appropriate punishment which properly
reflects the [...] culpability of the offender, having regard to the intentional risk-taking of the
offender, the consequential harm caused by the offender, and the normative character of the
offenders conduct. Furthermore, unlike vengeance, retribution incorporates a principle of
restrailr%; retribution requires the imposition of a just and appropriate punishment, and nothing
more.

C. Article 24 of the Statute and Rule 101 of the Rules

141.  Neither the Statute nor the Rules specify a concrete range of penalties for offences under the

Tribunal’s jurisdiction. Determination of the appropriate sentence is left to the discretion of each

13 R v. Bloomfield [1999] NTCCA 137 para. 19 (footnotes omitted).
17 Article 14 paragraph 1, sentence 1 of the ICCPR.

'"> Aleksovski Appeal Judgement, para. 185.

6 R v. M.(C.A.) [1996] 1 S.C.R. 500, para. 80 (emphasis in original).
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Trial Chamber,'”” although guidance as to which factors should be taken into account is provided

by both the Statute and the Rules.

142.  Article 24 of the Statute provides a non-exhaustive list of the factors to be taken into

account by the Trial Chamber in determining the sentence and reads in its relevant parts:

1. The penalty imposed by the Trial Chamber shall be limited to imprisonment. In
determining the terms of imprisonment, the Trial Chambers shall have recourse to the general
practice regarding prison sentences in the courts of the former Yugoslavia.

2. In imposing the sentences, the Trial Chambers should take into account such factors as_the
gravity of the offence and the individual circumstances of the convicted person. [...]

143.  Rule 101 of the Rules further states in its relevant parts:

(A) A convicted person may be sentenced to imprisonment for a term up to and including the
remainder of the convicted person’s life.

(B) In determining the sentence, the Trial Chamber shall take into account the factors
mentioned in Article 24, paragraph 2, of the Statute, as well as such factors as:

@) any aggravating circumstances;

(ii) any mitigating circumstances including the substantial co-operation with the
Prosecutor by the convicted person before or after conviction;

(ii1) the general practice regarding prison sentences in the courts of the former
Yugoslavia; [...]

© Credit shall be given to the convicted person for the period, if any, during which the
convicted person was detained in custody pending surrender to the Tribunal or pending
trial or appeal.

D. Gravity of the Crime, Aggravating and Mitigating Factors

144.  The gravity of the offence is a factor of primary importance, and “may be regarded as the
litmus test” in the imposition of an appropriate sentence.'” It is necessary to consider the nature of
the crime and ‘“the particular circumstances of the case, as well as the form and degree of the

participation of the accused in the crime” in order to determine the gravity of the crime.'” “A

"7 See supra para. 4.

'8 Celebici Trial Judgement, para. 1225 endorsed in Aleksovski Appeal Judgement, para. 182, Celebici Appeal
Judgement, para. 731 and Jelisic¢ Appeal Judgement, para. 101. See also FurundZija Appeal Judgement, para. 249.

' Kupreskic et al. Trial Judgement, para. 852 endorsed in Aleksovski Appeal Judgement, para. 182, Celebici Appeal
Judgement, para. 731 and Jelisi¢ Appeal Judgement, para. 101. In Stakic this Trial Chamber stated that “The sentence
must reflect the gravity of the criminal conduct of the accused. This requires consideration of the underlying crimes as
well as the form and degree of the participation of the individual accused” and “The Trial Chamber recalls that if a
particular circumstance is included as an element of the offence under consideration, it cannot be regarded also as an
aggravating factor since each circumstance may only justly be considered once”, Stakic Trial Judgement, paras 903-
904.
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sentence must reflect the predominant standard of proportionality between the gravity of the offence

and the degree of responsibility of the offender.”'®

145.  In determining sentence, the Trial Chamber is obliged to take into account any aggravating

and mitigating circumstances, but the weight to be given to the aggravating and mitigating

circumstances is within the discretion of the Trial Chamber.'®!

182

The aggravating circumstances

should be proven beyond reasonable doubt,
5183

while “the standard to be met for mitigating factors is

the balance of probabilities

related to the offence”.'*

and “mitigating circumstances may also include those not directly

146. The Rules specify only “substantial co-operation with the Prosecutor” as a mitigating factor,
other factors often taken into account by this Tribunal in mitigating a sentence are, inter alia, a plea
of guilty,'® acceptance of a certain degree of guilt,'® expression of genuine remorse,'®’ compassion
by an accused and any assistance given to the victims by an accused,'®® the age of the accused,'”

absence of previous criminal record and the accused’s family and social situations. %

E. Sentencing Ranges

147. Rule 101 (A) of the Rules, which grants the power to imprison for a term up to and
including the remainder of the convicted person’s life, shows that “a Trial Chamber’s discretion in
imposing sentence is not bound by any maximum term of imprisonment applied in a national

system.”'!

148.  Pursuant to Article 24 (1) of the Statute and Rule 101 (B) (iii) of the Rules, Trial Chambers
shall have recourse, in determining sentence, to the “general practice regarding prison sentences in
the courts of the former Yugoslavia.” However, it is settled in the jurisprudence of this Tribunal that
Trial Chambers are not bound by this “general practice”. The Trial Chamber notes that it is difficult
to identify such “general practice” in the absence of a functioning judiciary during the period in

question, especially in relation to those crimes heard before this Tribunal. Rather, Trial Chambers

%0 Akayesu Trial Judgement, para. 40 endorsed in Akayesu Appeal Judgement, para. 414.

18 Celebici Appeal Judgement, para. 777.

182 Celebici Appeal Judgement, para. 763.

'8 Stakic Trial Judgement, para. 920 cited from Kunarac et al. Trial Judgement, para. 847 and Sikirica et al. Sentencing
Judgement, para. 110.

'8 Stakic Trial Judgement, para. 920.

185 This factor is considered in more details in sub-section VIIL B. 1. (b).

1% Kupreskic et al. Appeal Judgement, para. 464.

87 Celebici Appeal Judgement, para. 788, Erdemovic 1998 Sentencing Judgement, para. 16.

188 Celebici Appeal Judgement, paras 775-776, Serushago Appeal Judgement, para. 24.

%9 Jelisic¢ Appeal Judgement, para. 131, Erdemovic 1998 Sentencing Judgement, para. 16.

0 Kunarac et al. Appeal Judgement, para. 408, Erdemovic 1998 Sentencing Judgement, para. 16.
! Kunarac et al. Appeal Judgement, para 377.
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should take into account the applicable written law and today’s practice — if any — of courts of the
States in the territory of the former Yugoslavia in relation to serious violations of International

Humanitarian Law.'*?

149.  For this purpose and to seek guidance based on comparative research in this terrain, the
Trial Chamber called an expert witness, Prof. Sieber, who presented the aforementioned Sentencing

Report. 193

1. Former Yugoslavia

150. The section of the Sentencing Report relating to the former Yugoslavia comprises both a
normative and an empirical section, the latter being based on semi-standardized interviews with 17

94

judges from different parts of the former Yugoslavia1 on questions relevant to the punishment of

the crimes encompassing the acts alleged in the Indictment.'*

With respect to the legal significance
of the empirical data, Prof. Sieber stated that “this study can give you some indication, but
definitely [...] it’s not a sample where you can do analysis, especially based on the various

59196

republics.” ™" The Trial Chamber shares this view.

151. The crimes to which the Accused pleaded guilty occurred in Vlasenica now part of BiH and
Republika Srpska, its entity. The Trial Chamber is therefore particularly interested in the sentencing

laws and practices in this region.

152. The Trial Chamber will begin with a brief chronology of the applicable law in the territory
of the former Yugoslavia, starting in 1992 when the crimes to which the Accused has pleaded guilty

were committed, until the present day.

153. The sentencing law in BiH was regulated in 1992 by the Criminal Code of the SFRY,
adopted by the Federal Assembly on 28 of September 1976, and in force since 1 July 1977
(hereinafter the “Federal Criminal Code of 1976/77), and by the Criminal Code of the Socialist
Republic of Bosnia and Herzegovina of 10 June 1977 (hereinafter the “Criminal Code of BiH of
19777). The Federal Criminal Code of 1976/77 regulated the general aspects of criminal law and a
few specific offences, such as crimes against the security of the SFRY, genocide, and war crimes,

while the Criminal Code of BiH of 1977 regulated primarily the specific offences, and some general

2 Tadi¢ Judgement in Sentencing Appeals, para. 21, Kupreskic et al. Appeal Judgement, para 418, Jelisi¢ Appeal
Judgement, para 117, Celebici Appeal Judgement, para 813.

193 See supra para. 38.

% Of the 17 judges interviewed, 6 were from BiH (3 from the Federation of Bosnia and Herzegovina and 3 from the
Republika Srpska), 5 judges from Croatia, 3 judges from the former Yugoslav Republic of Macedonia, and 3 judges
from Montenegro, Prof. Sieber, T. 368.

193 Sentencing Report, pp. 17-20.

38
Case No.: 1T-94-2-S 18 December 2003



matters not addressed by the Federal Criminal Code of 1976/77."7 Both criminal codes initially

remained in force after BiH declared independence in 1992.'%®

154. In 1998 BiH’s constituent entity of the Federation of Bosnia and Herzegovina adopted its
own criminal code, consisting of its own general and special parts. The Republika Srpska entity
and the Brc¢ko District followed suit shortly thereafter, adopting their own criminal codes in
2000." In March 2003 the Office of the High Representative enacted a new Criminal Code for
both entities within the State of BiH and the Brcko District (hereinafter “OHR Criminal Code of
20037).2% In August 2003 the Federation of Bosnia and Herzegovina and Republika Srpska adopted
new Criminal Codes (hereinafter “FedBiH Criminal Code of 2003” and “RS Criminal Code of
2003” respectively). While the OHR Criminal Code of 2003 and the Criminal Codes of the two
entities within BiH of 2003 each contained their own general and special parts, the Criminal Codes
of the entities dealt with specific offences only, while the OHR Criminal Code of 2003 was
applicable to crimes relevant to the whole state, such as, inter alia, war crimes and crimes against

humanity.201

155. The Trial Chamber will now turn to consider the range of sentences available under the
aforementioned laws in BiH in 1992 when the crimes to which the Accused has pleaded guilty were
committed. Under the Federal Criminal Code of 1976/77, the range of penalties existing in 1992
was a fine, confiscation of property, imprisonment, and capital punishment. The maximum term of
imprisonment was 15 years, except for offences punishable with the death penalty, committed under
“particularly aggravating circumstances,” or causing “especially grave consequences,” in which

cases the maximum term of imprisonment was 20 years.”?

156. The punishments for the specific offences in 1992 were regulated by the Criminal Code of
BiH of 1977. Murder was punishable with imprisonment of not less than five years, and in
aggravated cases, which included murder in a cruel way, carried out violently, by endangering the

life of others, or by motive of greed, with imprisonment of not less than 10 years or the death

"% Prof. Sieber, T. 413.

"7 Sentencing Report, pp. 27, 29.

8 Ibid., p. 27, citing Presidential Decree of 8 April 1992 on the state of war, Presidential Decree of 11 August 1992 on
the application of traditional laws, and Law of 1 June 1994 on the Retroactive Confirmation of the later Presidential
Decree. BiH was recognized by the United Nations as of 22 May 1992.

' Ibid., p. 35.

2 1pid., p. 35.

21 Prof. Sieber, T. 373.

22 Article 38 of the Federal Criminal Code of 1976/77; Sentencing Report, p. 30. In this context, the Trial Chamber
wishes to emphasize that it does not share the view that a sentence of life imprisonment is the harsher sentence as
capital punishment, cf. John R.W.D. Jones/Steven Powles, International Criminal Practice, 3 ed., Oxford (2003),
9.119.
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penalty.””> Rape was punishable with one to 10 years of imprisonment, in aggravated cases the
lower limit being set to three years of imprisonment.*** Grievous bodily injury was punishable with
six months to five years of imprisonment, which in aggravated cases could go above the set limit.**

b

If the above crimes were committed in “time of war, armed conflict or occupation,” under the
Federal Criminal Code of 1976/77 these offences were qualified as war crimes and were punishable

with imprisonment of a minimum of five years or the death penalty.zo6

2. The Applicability of the Principle of lex mitior

157. The Defence argues that the principle of lex mitior should apply in the present case.

158. The Trial Chamber recalls that on the territory of the former Yugoslavia in 1992, the
maximum term of imprisonment was 15 years, except for offences punishable with the death
penalty, committed under “particularly aggravating circumstances,” or causing “especially grave
consequences,” in which cases the maximum term of imprisonment was 20 years.””’ According to
the OHR Criminal Code of 2003, applicable in the territory of Vlasenica where the crimes were
committed, the maximum penalty available for the gravest cases of serious criminal offences was
“long term imprisonment”, defined as 20 to 45 years’ imprisonment.”®® The crimes of murder, rape
or torture, when committed as part of a widespread or systematic attack against civilians®” attract
the maximum penalty of long term imprisonment (i.e. between 20 and 45 years’ imprisonment).
Killing of a civilian committed in violation of rules of international law in time of war, armed
conflict or occupation attracts the same maximum sentence,210 as does the murder of a wounded or
sick person in violation of the rules of international law in time of war or armed conflict’! and the
murder of a prisoner of war.'> The RS Criminal Code of 2003 also adopted the punishment of
long-term imprisonment consisting of 20 to 45 years of imprisonment which also may only be

. . .. 21
imposed for the gravest forms of serious criminal offences.*"

159. Based on this overview, the Trial Chamber notes that if the principle of lex mitior were
applicable in the present case, as submitted by the Defence, the sentencing range would be

restricted to a fixed term of imprisonment instead of a term up to and including the remainder of the

23 Article 36 of the Criminal Code of BiH of 1977; Sentencing Report, pp. 32-33.

> Article 88; ibid.

% Article 42; ibid.

2% Article 142 (war crime against the civilian population), Article 143 (war crime against the wounded and sick) and
Article 144 (war crime against prisoners of war) of the Federal Criminal Code of 1976/77; Sentencing Report, p. 34.
27 Article 38; ibid., p. 30.

28 Article 42 of the OHR Criminal Code of 2003; Sentencing Report, p. 36.

29 Article 172; ibid., p. 37.

> Article 173; ibid.

! Article 174; ibid.

> Article 175; ibid.
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convicted person’s life as provided for in Rule 101 (A) of the Rules. Therefore, the Trial Chamber

has to examine whether the principle of lex mitior is applicable at all in the case before it.

160. The principle of lex mitior is enshrined in international covenants and national
legislations.214 In this context, the Trial Chamber recalls the Secretary-General’s Report pursuant to

Paragraph 2 of Security Council Resolution 808 (1993), in which he stated that

[it] is axiomatic that the International Tribunal must fully respect internationally recognized
standards regarding the rights of the accused at all stages of its proceedings. In the view of the
Secretary-General, such internationally recognized standards are, in particular, contained in article
14 of the International Covenant on Civil and Political Rights.?'

161. Thus, the Trial Chamber finds that the principle of lex mitior as contained in, inter alia, the

6°'% and the American Convention on

International Covenant on Civil and Political Rights of 196
Human Rights of 1978 constitutes such an internationally recognized standard regarding the rights
of the accused. Article 15 paragraph 1 sentence 3 of the I[CCPR states that:

If, subsequent to the commission of the offence, %)rovision is made by law for the imposition of a
lighter penalty, the offender shall benefit thereby.”"”

162.  This principle also forms part of the criminal law applicable in BiH throughout the relevant

period. Article 4 of the Federal Criminal Code of 1976/77 stated:

(1) The law that was in force at the time when a criminal act was committed shall be applied to
the person who has committed the criminal act.

(2) If the law has been amended one or more times after the criminal act was committed, the
law which is less severe in relation to the offender should be applied.

The principle is also contained in the present national criminal codes of BiH, the Republika Srpska,

and the Federation of Bosnia and Herzegovina.”'®

163. However, when closer examining the content of the principle of lex mitior, the Trial
Chamber is convinced that the principle applies only to cases in which the commission of a criminal

offence and the subsequent imposition of a penalty took place within one and the same jurisdiction.

13 Article 32 (2) of the RS Criminal Code of 2003; Sentencing Report, p. 42.

214 Cf. Article 15 (1) of the ICCPR; Article 9 of the ACHR; Chapter 2 (2) (3) of the Swedish Criminal Code; Article 2
(3) of the German Criminal Code. The Trial Chamber notes that Article 7 (1) of the ECHR only provides explicitly that
no heavier penalty shall be imposed than the one that was applicable at the time the criminal offence was committed.

13 Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808 (1993), S/25704, 3 May
1993, para. 106.

216 BiH succeeded to the ICCPR on 1 September 1993.

217 Article 9 of the ACHR has almost an identical wording.

218 Emphasis in the quote of Article 4 (2) of the Federal Criminal Code of 1976/77 added. See also: Article 4 (2) of the
OHR Criminal Code of 2003; Article 5 (2) of the FedBiH Criminal Code of 2003; Article 4 (2) of the RS Criminal
Code of 2003; Sentencing Report, pp. 35-36, 38-39 and 42.
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164. The Trial Chamber notes that the provisions mentioned above do not state that the principle
of lex mitior also applies in cases where the offence was committed in a jurisdiction different from
the one under which the offender receives his punishment. The Trial Chamber is aware that, for
example, under Swiss law the national courts are required in such cases to apply the law of the
country where the offence was committed if that jurisdiction provides for a more lenient penalty.*'’
The Trial Chamber holds, however, that this does not form part of the principle of lex mitior as an
internationally recognized standard. In the event of concurrent jurisdictions, no state is generally
bound under international law to apply the sentencing range or sentencing law of another state
where the offence was committed. With respect to the concurrent jurisdiction of the Tribunal and

the jurisdictions in the former Yugoslavia,220

the Appeals Chamber adopted without further
explanation the same approach when it stated that the principle that Trial Chambers are not bound
in sentencing by the practice of courts in the former Yugoslavia

applies to offences committed both before and after the Tribunal’s establishment. The Appeals

Chamber can therefore see no reason why it should constitute a retrospective increase in sentence

to impose a sentence greater than what may have been the maximum sentence available under
domestic law in the former Yugoslavia at the time the offences were committed.”*'

165. In conclusion, the Tribunal, having primacy vis a vis national jurisdictions in the former
Yugoslavia, is not bound to apply the more lenient penalty under these jurisdictions. However, such
penalties shall be taken into consideration, but as only one factor among others when determining a

sentence.

3. Other Countries

166. In addition to the section relating to sentencing law and practice in the former Yugoslavia,
the Sentencing Report provided an overview of the law relating to sentencing in 23 other countries.
The Sentencing Report focused on the sentencing law of serious crimes, such as murder, torture,
rape, and persecution, to which the Accused has pleaded guilty, but without going into the specifics
of the particular case. The Sentencing Report identifies the penalties applicable in 1992, the year
the crimes were committed, as well as penalties in 2003. Generally speaking, the close analysis
shows that in almost all countries studied, murder attracts rather severe penalties. In particular, a
large number of the legal systems studied prescribe a mandatory sentence of life imprisonment in
the case of murder by sustained beatings involving the use of weapons. A comparison between the

law in effect in the year 1992 and the current law shows that only a few countries have changed the

219 Articles 5 (D) (2), 6 (1) (2) and 6 bis (1) (2) of the Swiss Criminal Code; Chapter 2 (2) (3) of the Swedish Criminal
Code provides that Swedish courts must not impose a heavier punishment than the maximum penalty provided for the
offence in the jurisdiction of the state in which the offence was committed.

0 Article 9 (1) of the Statute provides that the Tribunal and national courts have concurrent jurisdiction to prosecute
persons for the statutory crimes.
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sentencing range applicable for these crimes during this period. Most of these changes relate to a

replacement of the death penalty by life imprisonment as the maximum punishment.***

167. From a general perspective, the minimum penalty to be imposed for one act of murder
committed by sustained beatings and motivated by ethnic bias (hereinafter “Aggravated Murder”)
ranges from a fixed term of imprisonment up to life imprisonment in countries such as Argentina,
Canada, Chile, England, Finland, France, Germany, Greece, South Africa, Sweden, Turkey and the
U.S.A.

168. The maximum penalties for such one act of Aggravated Murder in the various countries

range from a prison sentence of 25 years to the death penalty.

226 227 228 229
d, d,

169. In Argentina,223 Belgium,224 Canada,™ Germany,” Englan Finlan Italy,” and

South Africa,”° one act of Aggravated Murder attracts a mandatory life sentence.

170. The sentence of life imprisonment or, in the alternative, a maximum fixed term of years is
envisaged by the relevant statutory provisions of the following countries: Austria,”' Poland,”* and

233

Sweden.”” In Chile and France, Aggravated Murder attracts sentences from a minimum of five

years’ imprisonment — Chile — and 2 years’ imprisonment — France™* — up to life imprisonment.

171.  Finally, it appears that Brazil, Mexico, Spain, and Portugal® limit sentencing to a fixed
term of imprisonment, even in the most serious cases. The Trial Chamber notes, however, that the
abolition of life imprisonment does not necessarily mean that the sentence to be finally served is
less than in States providing for life imprisonment with optional or mandatory review after 15 or 20

years.

172.  The overview shows that in most countries a single act of murder attracts life imprisonment

or the death penalty, as either an optional or a mandatory sanction. When adopting the Statute in

2! Celebici Appeal Judgement, para. 816.

2 For example, Country Report Greece, p. 3; Country Report Poland, p. 2; Country Report South Africa, p.2; Country
Report Turkey, p. 2.

3 Country Report Argentina, pp. 5, 11.

2 Country Report Belgium, p. 17.

¥ Country Report Canada, p. 2.

26 Country Report Germany, p. 2.

7 Country Report England, pp. 8, 14.

2% Country Report Finland, p. 2.

% Country Report Italy, pp. 9, 18.

30 Country Report South Africa, p. 9.

! Country Report Austria, pp. 8, 14.

32 Country Report Poland, p. 14.

33 Country Report Sweden, pp. 10, 17.

% Country Report Chile, p. 15; Country Report France, p. 10.

3 See already Stakic Trial Judgement, para. 932 (footnote 1660).
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1993, the Security Council was apparently cognisant of this practice and decided to vest broad
discretion to the judges in determining sentences, instead of giving concrete sentencing ranges for
specific offences. In line with the general UN policy on the abolition of the death penalty, the
Security Council limited the applicable sentences to imprisonment.23 6 Acting pursuant to Article 15
of the Statute, the Plenary of this Tribunal specified Article 24 (1) of the Statute by phrasing Rule
101 of the Rules in its relevant part:
(A) A convicted person may be sentenced to imprisonment for a term up to and including the
remainder of the convicted person’s life.

27 the Trial Chamber refers

173.  With regard to torture, rape and the issue of combined offences,
to the Sentencing Report and the Country Reports annexed thereto which show a similar broad

range of applicable sentences.

4. Previous Jurisprudence of the Tribunal

174.  Since its establishment, the Tribunal has rendered more than twenty judgements, of which
some are pending on appeal.”® The scale of sentences has been very broad as each case has its own

merits and deserves to be considered individually.

236 Article 24 (1) of the Statute: see Second Optional Protocol to the ICCPR, aiming at the abolition of the death penalty
of 15 December 1989 and already Protocol No. 6 to the ECHR, concerning the abolishing of the death penalty of 28
April 1983. Cf. Stakic Trial Judgement, para. 932.

7 “The category of 'combined offences' includes the combination of [...] three types of acts [murder, rape, torture]
involving five to ten victims”, Sentencing Report, p. 58, footnote 41.

28 Blaski¢ Trial Judgement, Kordic¢ and Cerkez Trial Judgement, Staki¢ Trial Judgement, Kvocka et al. Trial
Judgement, Vasiljevic Trial Judgement, Krstic Trial Judgement, Naletilic and Martinovic Trial Judgement.
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VIII. FACTORS RELATED TO INDIVIDUAL RESPONSIBILITY

175. Considering the principles outlined above, the Trial Chamber will now turn to the factors

relating individually to the Accused in order to determine the sentence appropriate to the specific

. . 239
circumstances of this case.

A. Gravity of the Offence and Aggravating Circumstances

1. Submissions of the Parties

176. The Prosecution submits that the gravity of the crimes is a primary consideration for the
Trial Chamber.”* It further submits that the Trial Chamber should consider as aggravating
circumstances (i) the position of Dragan Nikoli¢ as a commander in SuSica detention camp, (ii) the
vulnerability of the victims, (iii) the depravity of the crimes, (iv) the fact that there were multiple

victims, and (v) that the victims were known by the Accused.
177. The Prosecution submits that

[...] the Trial Chamber must consider the magnitude of [the victims’] suffering of murder, rape
and torture victims. The Trial Chamber must consider in their assessment, the despair of men and
women who were separated from their loved ones, the terror experienced by those who watched
fellow detainees die, and the agony experienced by those who did not perish immediately but died
slowly of injuries and exposure. These assaults were conducted against the weak and vulnerable
victims, who existed completely at the mercy of Dragan Nikoli¢.”*!

178.  The Defence made no submissions on aggravating circumstances.
2. Discussion

(a) Position of Dragan Nikoli¢ as a Commander in SuSica Detention Camp

179.  The Accused admitted having been a commander in SuSica camp. Testimony provided at the
sentencing hearing disclosed more detail as to his position of authority and responsibility in the
camp. Witness SU-032 and Habiba HadZi¢ stated that “Jenki” was the main commander in the
camp.242 As a commander in SuSica camp, he had an overall responsibility to protect the detainees
from abuse and to ensure that the conditions under which they were forced to live were humane.
Instead he chose to mistreat the detainees, thereby setting an example for the guards to follow and

contributing to an environment of impunity.

9 In the Krsti¢ Trial Judgement the Trial Chamber stated that the Trial Chamber had a duty to decide on the
appropriate punishment according to the facts of each case, and, “the Trial Chamber must assess the seriousness of the
crimes in the light of their individual circumstances and consequences”, paras 700 and 701.

240 prosecution Closing Statement, T. 466.
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180. He was at the camp most of the time, both in the evening and in the afternoons.** He was

armed with a variety of weapons including machine-guns and knives and was accompanied by two

% The Accused was in charge of the camp at night, and was heard

. . 245 . .
on one occasion saying “I am the commander here now”.”~ He had everything under his control

trained Doberman guard-dogs.

and issued orders. Eight to twelve guards were guarding the detainees. > Although the Accused
had “the main say” in the camp, he used to “co-operate” with Mico Kraljevic’247 and on one
occasion he told the detainees words to the effect: “I have to do what Mico tells me to do. He is my

god and I am yours. » 248

181. The Accused ordered detainees to sleep in locations outside the camp, in the surrounding
houses or lorries.*” Those within the camp were not allowed to move around in the compound

outside the hangar without his order.

182. The Accused deliberately and callously committed the crimes in the Indictment. He was not
under any orders from his superiors, nor was he under any compulsion or pressure to behave in this
manner. When asked about the Accused’s position in the camp, Witness SU-032 replied: “All 1
knew was that Dragan Nikoli¢ was there at the camp and did whatever he wanted to do, whatever
he pleased.”251 When asked if Dragan Nikoli¢ held the survival of the detainees in his hands,
Witness SU-032 answered in the affirmative.”>* The Trial Chamber has no reasonable doubts as to

the veracity of this testimony.

183. Dragan Nikoli¢ used his position of authority to intimidate the detainees and prevent them
from resisting. The Accused’s abuse of his superior position in the camp in principle aggravates his
crimes. The detainees lived and died by the hand and at the whim or will of Dragan Nikolié.
Witness Habiba HadZi€ stated on the other hand that he on one occasion saved her life,”> an aspect

that as such will later be taken into account as a seriously mitigating factor.

! prosecution Sentencing Brief, para. 38.

222 Witness SU-032, T. 278; Habiba HadZi¢, T. 229.

% Habiba Hadzi¢, T. 230.

2 Witness SU-032, T. 286 and 283.

5 Witness SU-202, T. 269.

2% Habiba Hadzi¢, T. 230.

7 Ibid., T. 248-249. According to Habiba HadZi¢’s testimony, Mi¢o Kraljevi¢ had “his own specials from Rogosija”.
They would occasionally go to SuSica camp, roast a lamb or two and play loud music.
28 Ibid., T. 260.

2 Ibid., T. 231.

20 1pid., T. 229.

21 Witness SU-032, T. 287.

52 1pid., T. 279.

3 Habiba Hadzi¢, T. 251.
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(b) Vulnerability of the Victims

184.  The Trial Chamber in Banovic accepted that “the position of inferiority and the vulnerability

of the victims as well as the context in which the offences were committed are relevant factors in

assessing the gravity of the crime.”**

The Trial Chamber recognises that the victims were subjected
to a position of special vulnerability. They were illegally detained in SuSica camp without any
contact to outsiders which could substantially assist them. In the camp the detainees were guarded
by men armed with machine guns, grenades, knives and other weapons.255 There were mothers and

256
d

daughters, fathers and sons, the young (e.g. one detainee was only one year old™"), the infirm and

the elderly, all detained together in the hangar at SuSica camp.

185. The detainees were powerless and could not avoid daily humiliation, degradation or physical

and mental abuse. Witness SU-115 stated:

[...] In SuSica I was detained for 9 days and exposed to witness when my neighbours and friends
from town were tortured and murdered. [...] Women and girls were taken out at nights to be
sexually abused and some of them never came back. People were taken out for forced labour and

some of them never came back. [...] I was in severe mortal fear during my entire stay at the camp
and I will never be the same person again after what I experienced in the Sugica camp. [...]>’

(c¢) Depravity of the Crimes

(1) Immediate effects of the conditions in the camp

186. The manner in which the crimes were committed is an important consideration in assessing
the gravity of the offence. This Trial Chamber finds it hard to imagine how murder, torture and
sexual violence could be committed in a harsher and more brutal way than employed by the

Accused, assisted by others.

187. Not one single day and night at the camp passed by without Dragan Nikoli¢ and other co-
perpetrators committing barbarous acts.”® He played with the emotions of the inmates and tortured
them with his words. After guards had beaten a detainee, the Accused exclaimed: “What? They did
not beat you enough; if it had been me, you would not be able to walk”, and: “I can’t believe how an

animal like this can’t die; he must have two hearts.”*>

% Banovic Sentencing Judgement, para. 50
3 Witness SU-032, T. 278.
> Ibid.
»7TExh. P1, Witness SU-115, para. 4 (emphasis added).
258 7
Ibid.
9 Indictment, paras 24 and 26.
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188.  On another occasion he took a detainee to men who were not camp guards. The Accused

was heard saying to the men words to the effect: “Here, I brought you something for dinner.”*®

189. The Accused brutally and sadistically beat the detainees. He would kick and punch
detainees and use weapons such as iron bars, axe handles, rifle butts, metal “knuckles”, truncheons,
rubber tubing with lead inside, lengths of wood and wooden bats to beat the detainees.”®’ The
Accused even ignored his brother who would often plead with him to stop his criminal conduct by
saying: “Don’t beat people, Dragan. They are to blame for nothing. Why are you doing this?"2?
The other detainees, including the children, observed the Accused’s criminal conduct and were

afraid the same might happen to them.”®

190.  After Dragan Nikoli¢ finished beating a detainee named Djidje, he would spill water on the

concrete floor in the hangar and make him sit there. The victim would also not be given any food.**

191.  On one occasion, the Accused entered the hangar and started to shoot at the walls. All the
detainees lay on the floor. He said that the Green Berets were attacking the camp. The Accused

continued to fire his weapon until he had emptied the entire magazine and then left the hangar.265

192.  One of the most chilling aspects of the Accused’s behaviour was the enjoyment he derived
from his acts. Witness SU-032 stated that the Accused “enjoyed himself while he was beating
people. I know firsthand that he enjoyed beating Arnaut Fikret. He used to beat him five times a
day.” 2 When two of the victims passed out due to a beating, the Accused and other guards had

267

buckets of water thrown on them to revive them.™" When detainees who were being beaten begged

to be shot, the Accused would reply: “A bullet is too expensive to be spent on a Muslim. 268

193.  Such behaviour recalls that commented upon by the Trial Chamber in “Celebici” with

which this Trial Chamber fully agrees:

[...] The most disturbing, serious and thus, an aggravating aspect of these acts, is that [Mr. ...]
apparently enjoyed using this device upon his helpless victims. [...] There is little this Trial
Chamber can add by way of comment to this attitude, as its depravity speaks for itself. **

[...]

260 Ibid., para. 34.

8! Ibid., paras 8, 23, 27, 28, 31; Witness SU-202, T. 270.
262 Witness SU-032, T. 283.

23 Ibid., T. 278, 279.

26* Habiba Hadzi¢, T. 234.

265 Witness SU-202, T. 273-274.

266 Witness SU-032, T. 279.

7 Witness SU-202, T. 270. See infra para. 208.

268 Witness SU-032, T. 279.

%9 Celebici Trial Judgement, para. 1264 (emphasis added).
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The manner in which these crimes were committed are indicative of a sadistic individual who, at

times, displayed a total disregard for the sanctity of human life and dignity. This is only amplified

by the fact that [Mr. ...] was the deputy commander of the prison-camp. His victims were captive

and at his mercy, he abused his position of power and trust [...] [T]hese circumstances are

considered significant aggravating factors in the sentencing of [Mr. ...].>"
194. The Accused abused his personal position of power especially vis a vis the female detainees
of SuSica camp. He personally removed and returned women of all ages from the hangar, handing
them over to men whom he knew would sexually abuse or rape them.”’' Witness SU-032 believes
had they resisted, they would have been liquidalted.272 Witness SU-032 would have to agonize

throughout the day, knowing what was to be her fate in the coming night.273

195. The Accused subjected the detainees to particularly humiliating and degrading treatment.
This was especially true for female detainees. Like all other detainees, they had to relieve

themselves in front of all the others in the hangar in buckets placed near the hangar door.””* F

or
example, Habiba Hadzié, was ordered by the Accused to wash and put cream on his feet for his

2
personal refreshment.””

196. On one occasion, Habiba Hadzi¢ gave Fikret Arnaut®’® some cookies because he had not
been given any food. She did not see that Dragan Nikoli¢ was at the door to the hangar. He walked
up and crushed the biscuits with his boot, and he ordered her to go outside to the external toilet

where he slapped her once then hit her with a rifle butt, knocking her out.””’

197.  The people who were brought to the camp were primarily Muslims. They included infirm
people who suffered from various diseases and illnesses.””® Habiba HadZi¢ testified that two men
died because they were not given medical care.””” Habiba HadZi¢ lost weight** at the camp because

the limited food that was given to the detainees was foul and indigestible.281

770 Ibid., para. 1268.

21 Witness SU-032, T. 279-280: “Dragan Nikoli¢ took girls and women out of the hangar. In the evening, he would
take girls out, and they would return in the morning, dishevelled, sad. They were not allowed to speak to the rest of
us.[...] But eventually each of them would confide in her sister or mother and tell them what had happened to them the
previous night.[...] You can imagine what happened to them. They were removed against their own will, and they were
unable to resist. They could not defend themselves, and they had to do what they were told and ordered to do. They
were forced to — and I don’t know how to put it — to have intercourse with strangers or sometimes men they even knew.
They had to do every single thing they were told to do””; Witness SU-202, T. 273

> Witness SU-032, T. 280-281.

*” Ibid., T. 281.

" Ibid., T. 246.

*”> Habiba Hadzi¢, T. 237-238.

76 See supra subsection V. A. 2. (d) (i)

277 Habiba Hadzi¢, T. 236-237; see supra para. 105.

*7S Witness SU-032, T. 278.

27 Habiba HadZi¢ referred to Fikret Arnaut (see supra subsection V. A. 2. (d) (i)), and Fadil Huremovi¢, who died
“because his wife was abused and he was no longer able to suffer that; he just couldn’t get up”, T. 234-235.

280 Ibid., T. 233; see supra para. 105.

! Ibid., T. 232 and T. 246; Witness SU-202, T. 267 and T. 273; Witness SU-032, T. 278.
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198. Sleeping conditions at the camp were described as horrendous or awful. The detainees were
made to sleep cramped together on the bare concrete floor of the hangar or wooden boards. Those
lucky enough to be sleeping on the wooden boards could find themselves on the bare concrete
because when the Accused was angry, he would have the wooden boards removed from the

hangar.**

199. In the hangar building, the stench was terrible.™® The detainees were unable to wash

284

themselves or their clothes.”™ In addition, the detainees had no access to hygiene products.285

(i1) Long term effects of the conditions in the camp

286

200. The effects of SuSica did not end once a detainee left the camp.”™ Many of the then

detainees suffer to this day from the lasting not only physical effects of the treatment they received

at the hands of the Accused or by his will. Witness SU-115 lost some of her teeth after having them

”287

kicked out at SuSica and she “still suffer[s] [the] consequences of the beating she received at the

camp. Habiba HadZic has constant pain in her elbow and is unable to take a bath without assistance

due to a wound inflicted by the Accused with a rifle butt.”®

201. The emotional effects of SuSica on the detainees are in some cases more permanent than the

physical effects. Witness SU-115 stated additionally:

By witness[ing] all of the torture and killings that happened next to me at the camp I was being
mentally tortured and I suffers physiologically of the memories and back flashes. When I thinks
of what happened to people in SuSica, how they were beaten and killed I often cries and had to
take medicine. [...]

202. Witness SU-230 recalled:

During my stay in SuSica I eye witnessed how my good friends and neighbours were tortured and
murdered by Dragan Nikoli¢ and other Serbs. The inhumane living conditions in the camp was
awful and everyone detained lived with a fear of being killed or tortured. [...] I am trying to hold
back what I experienced but from time to time I have flash backs of what happened. Very rarely I
am able to have a full night sleep. I often have nightmares of my experiences [...]**°

**2 Habiba Hadzic, T. 232.
> Ibid., T. 246.
> Ibid., T. 233.
> Ibid., T. 233-234.
6 Krnojelac Trial Judgement, para. 512: “Consideration of the consequences of a crime upon the victim who is directly
injured by it is, however, always relevant to the sentencing of the offender. Where such consequences are part of the
definition of the offence, they may not be considered as an aggravating circumstance in imposing sentence, but the
extent of the long-term physical, psychological and emotional suffering of the immediate victims is relevant to the
gravity of the offences.” (emphasis is in the original).

87 Exh. P1, Witness SU-115, para. 9.
> Habiba Hadzic, T. 239.
28 Bxh. P1, Witness SU-115, para. 11, quoted as it reads in the English version of Exh. P1; see supra para. 205.
%0 Exh. P1, Witness SU-230, paras 6 and 12, quoted as it reads in the English version of Exh. P1.
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203. Witness SU-032, who was sexually assaulted at the camp, testified about what she felt after

the assault and what effect the assault made on her son:

I felt miserable, degraded. I wanted to be a good mother, the best I could. I wanted my child to
grow up in a beautiful family, but that couldn’t be any more. I felt humiliated as a woman and as a
mother by the very fact that I was there in that camp in that situation. [...] It’s been 11 years now,
but my son is still pensive, introverted, sad and he knows what had happened to me. He is
withdrawn. He doesn’t like talking to anyone. He's sad. He often tells me that he doesn't like living
anymore. He tells me that he often thinks of suicide. [...] [He] was eight years old when we
arrived at the camp.”’

204. Aside from her physical pain, Habiba HadZi¢ continues to suffer from the time she spent in

the camp:

There are two wounds [...] there: [s]adness, pain, everything I went through in the camp. My
children were innocent and they lost their lives. They were killed. [...] I have nothing to hope for.
This mother cannot take it much longer. You will see. I will die of sadness and sorrow. My
husband is also sick and he cries often. He hides from me when he cries, but then I follow him and
then we cry. What can we do?**

205. In the expert statement psychotherapist Maria Zepter makes the following observation,
which, although not related to this specific case, is generally applicable to the impact of similar

detention on detainees:

I have counselled detainees who experienced all kinds of atrocities and trauma due to physical
abuse, psychological and sexual torture, hunger, beatings, rapes, sexual abuse, forced
masturbation, hunger, deprivation of food and hygienic conditions. Detainees were often
traumatised because they were forced to watch other detainees, whom they knew well, being
beaten, tortured or executed.

[..]

In my professional opinion, detainees who saw other detainees being murdered or executed suffer
severe post-traumatic disorders.

[...]

The immediate effect on detainees of being held at a camp, and realising that random violence
could be inflicted on one person then another, included feelings of shock, extreme anxiety and fear
of death, extreme helplessness and powerlessness, humiliation, shame and fear of what might
happen to the relatives at home.*”

(d) Multiple Victims

206. Although most of the detainees were not direct victims of the Accused’s brutal acts of
mur