
UNITED 
NATIONS 

Before: 

Registrar: 

Decision of: 

I T-O'l- ~O-I1R. I> 5: 1 
A-I""I -It 15"8 
/8 A?R 1'-' a2D/o 

Intemational Tribunal for the 
Prosecution of Persons 
Responsible for Serious Violations of 
Intemational Humanitarian Law 
Committed in the Territory of the 
Fonner Yugoslavia since 1991 

Case No. IT-04-75-AR65.1 

Date: 13 April 2015 

Original: English 

IN THE APPEALS CHAMBER 

Judge Theodor Mcron, Presiding 
Judge Arlette Ramaroson 
Judge Khalida Rachid Khan 
Judge Bakhtiyar Tuzmukhamedov 
.Judge Koffi Kumelio A. Afande 

Mr. John Hocking 

13 April 2015 

PROSECUTOR 

v. 

GORAN HADZle 

PUBLIC WITH CONFIDENTIAL ANNEX 

DECISION ON URGENT INTERLOCUTORY APPEAL FROM 
DECISION DENYING PROVISIONAL RELEASE 

Office 01' the Prosecutor: 

Mr. Douglas Stringer 

Counsel for the Accused: 

Mr. Zoran Zivanovic 
Mr. Christopher Gosnell 



/66 

1. The Appeals Chamber of the International Tri bunal for the Prosecution of Persons 

Responsible for Serious Violations of International Humanitarian Law Committed in the 

Territory of the former Yugoslavia since 1991 CAppeals Chamber" and "Tribunal", 

respectively), is seised of the "Urgent Interlocutory Appeal from Decision Denying Provisillnal 

Release until May 2015" ("Appeal"), tiled publicly with a confidential annex on 17 March 2015 

by Goran Hadzic ("HadziC") pursuant to Rule 65(D) of the Tribunal's Rules of Procedure and 

Evidence ("Rules"), ' whereby he requests reversal of a decision issued on 13 March 2015 by 

Trial Chamber II of the Tribunal ("Trial Chamber"), which denied his urgent request for 

provisional release,2 On 24 March 2015, the Prosecution filed its response,' and Hadzic filed his 

reply on 26 March 2015.4 

I. BACKGROUND 

2. The trial in the case of Prosecutor v. Goran Hadiic', Case No. IT-04-75-T, commenced in 

October 2012 and Hadzic' began the presentation of his defence case in July 2014. In 

November 2014, he was diagnosed with glioblastoma multiforme, a terminal form of brain 

cancer and his expected survival is estimated in the range of 12 to 24 months.' The evidentiary 

hearings have been suspended since 20 October 2014 as Hadzic has been continuously declared 

unfit to attend trial by the Tribunal's medical ofticers as a result of the medical treatment he is 

recei ving in The Netherlands and the side effects of that treatment." 

I With his appeal, Hadzic also requested the Appeals Chamber to require the Office of the Prosecutm 
("Prosecution") to file any response within two days. See Appeal, para. S. His request in this respect has been 
addressed by the Appeals Chamber's order of 20 March 2015. See Order for Expedited Response and Reply to 
Goran HadziC' s Urgent Interlocutory Appeal from Decision Denying Provisional Release (confidential), 
20 March 2015. 
2 Prow!C/lfor I'. Gown Hadfh:, Case No. 1T-04-75-T, Decision on Defence Urgent Request for Provisional Release, 
J3 March 2015 ("Impugned Decision"), para., 1, 42(d). 
~ Prosecution's Response 10 the Accused's Urgent Interlocutory Appeal from Decision Denying Provisional Release 
until May 2015, 24 March 2015 (confidential) ("Response"). 
4 Reply Regarding Urgenl Interlocutory Appeal rrom Decision Denying Provisional Release until May 2015 , 
26 March 2015 (confidentia l) ("Reply"). Thc Appeals Chamber notes that there have been a number of ancillary 
filings by the Deputy Registrar of the Tribunal and by Hadzic.: in response. See Deputy Registrar's Submission 
Regarding Extremely Serious Defence Allegations of Professional Misconduct, 24 March 2015; Response to 
Registrar's Rule 33(8) Submissions, 26 March 2015; Supplemental Response [0 Registrar's Rule 33(B) 
Submissions, 30 March 2015. The Appeals Chamber considers that thesc arc irrelevant to the detennination of the 
Appeal and do not warrant the intervention of the Appeals Chamber. 
.~ See Impugned Decision, para. 2, and references to medical reports cited therein. See also Appeal. paras 1, 6: 
Response, para. 6. 
(, See Impugned Decision. para. 3; Prosecutor v. Gortln Hudfhr, Case No. IT-04-75-T, Decision on Prosecution 
Request for a Medical Examination of the Accllsed pursuant to Rules 54 and 74 his. 16 January 2015 ("Decision on 
Prosecution Request for a Medical Examination of the Accused"). p. I, 
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3. On 22 January 2015, Hadzic tiled a contidential urgent request for provisional release 

until early May 2015 when he is scheduled to have an MRI scan in The Hague.7 On 

16 February 20]5, the Prosecution filed its response and requested an oral hearing to explore 

Hadzic's ability to be present at trial." On 18 February 2015, Hadiic opposed the request for an 

oral hearing as, in his view, it was not necessary to question medical experts to establish that he 

is unable to participate in trial proceedings and urged the immediate grant of provisional release'" 

On 20 February 2015, the Trial Chamber decided that it would benefit from hearing the expert 

evidence of Professor Dr. Patrick Cras and Dr. Tatjana Seute and called them to appear before it 

on 25 and 26 February 2015 w 

4. On 13 March 20 IS, the Trial Chamber denied the Request in its Impugned Decision. II 

The Trial Chamber found that although the mandatory conditions of Rule 65(B) of the Rules 

were met, as it had received appropriate guarantees ('rom both the Host State and the 

Government of Serbia and Hadzic did not pose a night risk or danger to any victim or witness, 12 

it nevertheless retained the discretion to deny provisional release. 11 The Trial Chamber noted that 

the proceedings are ongoing, it is seised of a Prosecution motion to proceed with the defence 

case,14 and it was under an obligation to avoid unnecessary interruptions and further delays. I; 

The Trial Chamber also considered that it would not exercise its discretion to grant provisional 

7 Prosecutor \', Co ran Hadzhf
, Case No. IT-04-75-T. Urgent Request for Provisional Release, 22 January 2015 

(confidential with confidential and ex parte annexes) ("Request"), para. 2. See also Prosecutor v. Gortin Hadii(,~, 

Case No. IT-04-75-T. Supplemental Submission in Support of Urgent Request fo r Provisional Release, 
22 January 2015 (confidential with confidential annexes); Proseclltor v. Gortln Hadtic!, Case No. IT-04-7:"i-T, 
Corrigendum to Urgent Requesl for Provisional Release. 26 January 201.1 (made public pursuant 10 Prosecutor \'. 
Coran Hadf.hf, Case No. IT-04-75-T. Decision on Defence Request for Reclassification of Filings Re lated to 
Hadiic's Health Condition as Puhlic and Prosecution Motion for Reclassification of Testimony as Puhlic on 
13 March 2015 ("Order on Redassification of Filings"»; Prosecutor I'. Cora" Hadf.it.~, Case No. IT-04-7:"i-T. 
Supplemental Suhmissions in Relation to Urgent Rcqu(!st for Provisional Release, 2 Fehruary- 2015 (confidential 
with confidcntial annex); Prosecutor \', COflln HadtiLf, Case No, IT-04--75-T, Second Supplemental Suhmissions in 
Relation 10 Urgent Request for Provi sional Release, 2 Fehruary 2015 (confidential wilh confidential annex). 
); Prosecutor v. Gorull Hadih.~, Case No. IT-04-75-T. Prosecution's Response to the Accused's Urgenl Request for 
Provisional Release and Request for Oral Hcaring to Question Independent Experts. 16 February 2015 (made public 
fursuam to Ordcr o n Rccla~sificat ion of Filings). Sl!l! also Appea l, para. 9, fn . 13. 

PrOSl!ClIlOr \I, CurliN H(fdiiL~. Case No. IT-04-75-T. Reply Concerning Urgent Request for Provisional Release, 
18 Fehruary 2015 (made puhlie pursuant 10 Order on Reclassification of Filings). See al.w Corrigendum to Reply 
Concerning Urgent Request for Provisional Release , 18 Fehruary 2015 (made puhlic pursuant 10 Order on 
Reclassification of Filings). 
III PruSl!C/ltor \', COrCIn H(U/f,h f

, Case No. IT-04-75-T. Scheduling Order. 20 Fehruary 2015 (confidential). 
II Impugned Decision, para. 42(d). 
12 Impugned Decision, paras 32-35. As to the available guarantees, see Prosecutor v. Goran Hadbc r, 
Case No. IT -04~ 75-T. Communication from Ministry of Foreign Affairs or the Kingdom of the Netherlands, 
28 January 2015: Pro,\'ecutor \'. Goran Hadt h:, Case No. IT-04-75-T, Urgent Request for Interim Provisional 
Rdcasc until 22 February 2015. 10 Fehruary 2015 (confidential with confident ia l annex), and Defence Submission 
of Additional Guarantees of the Government of Serbia, 2 March 2015 (confidential with confidential annex) 
("Guarantee of the Government of the Republic of Serbia"), 
I.' Impugned Decision. para. 35. 
14 Impugned DeciSion, fn. 116. 
I~ Impugned DeCision, para. 35. 
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release, unless other relevant factors j ustitied granting such release.'6 In this respect, the Trial 

Chamber was satisfied that the conditions of detention at the United Nations Detention Unit 

("UNDU") were compatible with the requirements of Hadzic's treatment and that the bene!it of 

HadziCs provisional release was not a compell ing humanitarian ground warranting the exercise 

of its discretion to grant provisional release. '7 On this basis, it concluded that Hadzic had failed 

to provide sufticiently compelling humanitarian reasons to justify hi s provisional release. 'K 

II. STANDARD OF REVIEW AND APPLICABLE LAW 

5. The Appeals Chamber reiterates that an interlocutory appeal is not a de novo review of 

the Trial Chamber' s decision and that a decision on provisional release by a trial chamber under 

Rule 65 of the Rules is discretionary. I. Accordingly, the relevant enquiry is whether the trial 

chamber has correctly exercised its discretion in reaching that decision, not whether the Appeals 

Chambe.r agrees with il.2o In order to successfully challenge a discretionary decision, a party 

must demonstrate that the trial chamber has committed a "discernible error,,21 The Appeals 

Chamber will only overturn a trial chamber' s decision where it is found to be: (i) based on an 

incorrect interpretation of governing law; (i i) based on a patently incorrect conclusion of fact; or 

(iii ) so unfair o r unreasonable as to constitute an abuse of the trial chamber's discretion 22 The 

Appeals Chamber will also consider whether the trial chamber has given weight to extraneous or 

irrelevant cons iderations or has failed to give weight or suftlcient weight to relevant 

considerations in reaching its decision.B 

6. Rule 65(B) of the Rules provides as follows: 

Rclease may be ordered at any siage of the (ria l proceedings prior 10 the rendering of the final 
judgemcnt by a Trial Chamber only after giving the host country and the State to which the 
accused seeks to be r~lcased the opportunity to be. heard and only if it is satisfied that the 
accused will appear for trial and, if released. will not pose a danger to any victim, witness or 
other person. The existence of sufficiently compelling humanitarian grounds may be 
considered in granling su(;h rclcase.14 

Ito Impugned Decision. para. 35 . 
17 Impugned Decision, paras 38-39. See Impugned Decisiun, paras 36-37. 
I II Impugned Decision, paras 39. 41. 
I~ See, t' . /-:., Prosecutor \'. Vojislav Se{tdj, Case No. IT-03-67-AR65.1, Decision on Prosecution Appeal against the 
Decision on the Pro:c;cculion Motion to Revoke the Provisional Release of Ih~ Accused, 30 March 20 lS ("Sdelj 
Decision"). para. 10, and references cited therein. 
10 SeJelj Deci sion. para. 10. 
l t Se.felj Deci sion. para. ) 1, and references cited therein. 
22 SeJe!j Decision, para. II , and rert!rences ciled therein. 
2.' SdeU Decision. para. 11. and references cited therein. 
24 See Seldj Decision, paras 12. 16. 
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7. In deciding whether the requirements of Rule 6S(B) of the Rules have been met, a trial 

chamber must consider all relevant factors that a reasonable trial chamber would have been 

expected to take into account before coming to a decision." It must then provide a reasoned 

opinion indicating its view on those rele vant factors . What these rel evant factors are, as well as 

the weight to be accorded to them, depends upon the particular circumstances of each case." 

III. DISCUSSION 

A. Submissions of the Parties 

8. Hadzic submits that the Impugned Decision is rife with legal and factual errors, which, 

individually and cumulatively, make it so unreasonable and unfair that amounts to an abuse of 

discretion.27 He maintains that the Trial Chamber failed to give due weight to relevant 

cons iderations including: (i) his terminal condition and the estimated time-frame of his death ;2' 

and (ii ) the short period of release requested which, given his current condition, would not cause 

any delay in the proceedings and would not affect the quality of his treatmcnt. 2Y He also 

maintains that the Trial Chamber CITed in finding the conditions of detention at the UNDU 

suitable in his circumstances and alleges that the Trial Chamber failed to identify the factors 

which weighed against hi s provisional release.") Hadzic requests, as a remedy, the reversal of the 

Impugned Decision and his immediate provisional release by the Appeals Chamber until the date 

when he is scheduled to have an important MRI scan in The Hague." 

2 .~ St'JeJj Decision. para. D. and references c ited there in. 
2('> Sdt>U Decision, para. 13. and rderences ciled therein . 
17 Appeal, paras 3. 24 . Set! ulso Appeal. Annex (confidential). In his Reply, Hadiic concedes that information 
concerning the t!l'!'cclS of the first cycle of his treatment was suhmi tted for the first time to the Appeals Cham her hut 
invites the Appeals Chamher. given the highly ~xcr.:rtional and urg~ nt circumstnnces, to consider this material in the 
interests or justi ce. Sl'e Reply, paras 4-5. The Prosecu tion ohjccts to this material being taken into consideration as, 
illler alia. it is presented for the first time on appeal. Sl'e Response, paras 16-18. The Appeals Chamber observes 
that. in view or the urgent and exceptional c:ircumstam:es presented in th is case and the fact that Hadzic's condition 
at present is a relevant consideration. it docs nol accept the Prosecution's objection. 
'" Appeal, para, 2-3. 1'i-22, 24, 32-33. 36-31. 63. 
" Appeal. paras 3. 2'i-3 I. 3). 38-40. 
'" Appeal. parad, 12-14.32-31.63; Reply. paras 16- 17 . 
.\1 Appeal , paras 4, 24, 41-64. In addition, Hadzic requests the Appeals Cham her to ·'consider. at its discretion. a 
longer period in light uf the benchmarks sel out in the expert reports." Appc;aJ. para. 64. Hadzic aJso noLes that all 
required documentation for provisional release was available on record induding the guarantees of the Governments 
uf Serbia and The Ncthcrlands, the confirmation of availability uf all medicat iun and medical facilities required 
during provisional release and a personal guarantee. Set' Appeal. para. 62. 

4 
Case No.: IT-04-7'i-AR6'i. 1 U Apri120 1'i 

16; '-1 



9. The Prosecution responds that Hadzic fails to demonstrate that the Trial Chamber 

committed a discernible error in the exercise of its discretion and that, accordingly, the Appeal 

should be dismi ssed." 

B. Analysis 

I. Alleged failure to consider important factors in assessing the existence of humanitari an 

grounds requirin g release 

10. Hadz.ic submits that the Trial Chamber only considered his terminal condition and the 

estimated time-frame of hi s death when assessing the compatibility of detention at the UNDU 

with his treatment and failed to take his actual medical condition and terminal prognosis into 

consideration when assessing whether there were any compelling humanitarian grounds 

requiring his release." He submi ts that hi s prognosis suggests that he will not survive long 

enough to see a first-instance judgement, let alone an appeal judgement. 34 

II. Hadzic similarly asserts that his continued detention in these circumstances serves no 

legitimate purpose and converts detention on remand into punishment despite the fact that he is 

entitled to the presumption of innocence." He notes that every month he presently serves in 

detention is a substantial fraction of hi s remaining life:'" 

12. Hadzic also contends that the Trial Chamber failed to duly consider the short duration of 

the requested re lease period which, given that he is medically certilied as unfit to attend tri al 

since October 2014 and throughout the period of provisional release requested, would not cause 

any delay in the proceedings and would not affect thc quality of hi s treatment. 37 In the view of 

J2 Response, paras 1-2, 14, 19-44,49 . 
. n Appeal. paras 2~3 , 1 5~22. 24. 61. He:. al so argul!s lh:.!l Ihc Trial Chamhcr failed to lake in to considera tion these:. 
impur,tunl factors hy applying a higher standard of proof to its facl-finding than the required "halance or 
prohahilit ics" and hy failing 10 identify and give a reasoned opinion as 10 the "relevan t ractors" which served as a 
hasis for denying his rcyucst ror provisional release. See Appeal. paras 3-4, 12-1 4. 16.25-26,40; Reply, paras 7-9. 
J~ Appeal. paras 22-21, 63 . 
. '~ Appeal, para. 22 . 
. '(' Appeal. paras 22-23. Had1.ic fUrlher claims that the Prosecution was incorrect in stating thal [his trial could he 
"easily complt:: tcd" within the time that Hadzic is expected to live. First, he is now mt.::dically unfit to attend trial and 
will not likely hc fit to attend trial for the remainder of his chemot herapy treatment. Second, the supposed "time­
saving measures" is a motion requesting the Trial Chamber to continue with the trial in the ahsence of the accused, 
in clt.::ar violat ion or Article 2 I (4 )(d) of the Trihunal's StalUlc. See Reply, para. II. 
n Appeal. paras 3, 26, 38-40; Reply, para. 13. See Appeal, paras 25, 27-31 , 35. Hadzic also suhmits that the Trial 
Cham her disregarded the clear medical ev idence confirming that over the period of provisional release rcyucsted the 
only trealment foreseen is self-administered ingest ion of a chemotherapy drug. accompanied hy blood testing 
primarily to cn~ ure adequate platelet l eve l~ which i!'; availahle to him in Serbia. Sel) Appeal, para. 38. Had! ic further 
argues that tht: Impugned Decision failed to consider the medical evidence to the effect thaI his treatment could he 
monitored from The Hague while he is provisionally released and that his return to Serhia posed "no additional risk" 
in respect of his care. S(!(! Appeal, paras 38-19; Reply . para. 18. 
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Hadzic, the compelling humanitari an considerati ons weighing in favour of provisional release, as 

well as the exceptional nature of remand detention, cannot be outweighed by the mere pendency 

of a Prosecution motion to continue with trial in the absence of the accused, particularl y in li ght 

of the absence of any evidence suggesting an y meaningful prospect of resuming the court 

proceedings durin g the period of provisional release.'" 

13. The Prosecution responds that Hadzic fai Is to show that the Trial Chamber di sregarded 

relevant considerati ons as the Trial Chamber had, in fact, explicitly noted hi s condition, 

anti cipated life ex pectancy, and the period of release requested, and focused on whether he is 

recei ving appropriate medical care at the UNDU and whether the possible benetits of home care 

in Serbia would constitute a sufficiently compelling humanitarian basis to grant his request. )" 

The Prosecuti on maintains that the Trial Chamber was not requi red to reiterate every aspect of 

Hadzic's physical condition and the Trial Chamber duly considered the information avai lable to 

it concerning HadziC's health and conditions of detention.4() It also argues that Had?ic further 

fail s to show that the Trial Chamber disregarded medical evidence and, to the contrary, the Trial 

Chamber based its decisi on on the expert evidence which was available to it.4 1 

14. The Prosecution also argues that the Trial Chamber was reasonably of the vi ew that 

HadziC's continued presence in The Hague serves the legitimate purposes of ensuring he 

continues to recei ve medical care of the highest quality and retaining the possibility that trial 

proceedin gs may continue4
' Tn the view of the Prosecution, Hadzic' s assertion that he will not 

be fit to attend proceedings unti I alier May 2015 ignores the concurring view of both experts that 

at present he does not appear to have any cogniti ve dys runction.4) 

15 . The Appeals Chamber reiterates that a trial chamber is required to consider all relevant 

factors that a reasonable trial chamber would be expected to take into account before deciding 

JII Reply, para. 14. 
1') Response, paras 27-28. 44. 
-ill Response. para. 40. 
41 Response. paras )9-43. The Prosecution also argues that lhe Tri al Chamber applied an appropriate standard of 
Eroof in its evaluation of the evidence. See Response, paras 29-31. 

2 Response. para. 3 1. The Prosecut ion also argues that granting provis ional release would frustrate any opportunjty 
for the Irial 10 resume in the interim and thai lht! trial is at an advanced stage and can easily be completed within the 
time-frame of HadziC's prognosis. See Response, paras 22, 32. The Prosecution nOles in thjs respect that the T rial 
Chamber is seised of a motion requesting it to set a date for (he resumption of the trial. which raises the possibili ty 
that Hadzic's absence from The Hague could delay the proceedings particularl y in light of the time-saving measures 
the Prosecution is will ing to undertake. Set: Response. paras 32, 38. 
4~ Response. para. 37, referril!~ to Impugned Decision, para . 36, and references ci led therein. The Prosecution abo 
challenges tbe submission that Hadzic is currently suffering from any cognitive dysfunction. See Response. raras 
16- 17. 
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whether the requirements of Rule 65(B) of the Rules have been met 4
' The Trial Chamber noted 

the discretionary nature of a decision granting provisional release and observed that it was not 

prepared to exercise its discretion and release Hadzic unless there are compelling humanitarian 

grounds warranting hi s release:' This conclusion accords with the discreti on afforded to the 

Trial Chamber pursuant to Rule 65(B) of the Rules, which provides that a trial chamber may 

consider "the existence of sutliciently compelling humanitarian grounds" in granting release. In 

determining whether such grounds were present, the Trial Chamber considered the medical 

evidence as to Hadzic 's condition and' the avai lable evidence as to his conditions of detention 

and concluded that the latter were compatible with the requirements of his treatment.4
1> The Trial 

Chamber noted that there were benefit s to Had:i:ic recovering in an environment surrounded by 

fami ly, but did not consider "the weight of this benefit [to bel such as to constitute a compelling 

humanitarian ground for provisional release in the present circumstances":? 

16. The Appeals Chamber finds that the Trial Chamber's enqUiry as to the existence of 

compelling humanitarian grounds fail ed to consider the full scope of the compel ling 

humanitarian factors evident in Had;.iCs case. Specifically, in focusing on whether or not Hadz. ic 

received adequate medical treatment in The Netherlands and whether the conditions of his 

detention were adequate, the Trial Chamber placed insufticient weight on the fact that Hadzic is 

sufferi ng from a terminal form of cancer and thus has limited life expectancy. [n particular, the 

Trial Chamber failed to consider, whether these facts constituted sufficiently compelling 

humanitarian grounds to warrant provisional release. The Trial Chamber, instead, focused its 

analysis on the sufticiency of the medical treatment provided to Hadzic at the UNDU, on 

whether that treatment is compatible with HadziCs medical needs, and on the need for the 

continuation of his tria!."" In so doing, the Trial Chamber failed to sufficiently address the issue 

at the heart of its consideration of compelling humanitarian factors, namely, whether an accused 

with a limited life expectancy may, as a humanitarian matter, be provisionally released to his 

fa mily while his trial remains adjourned, irrespective of the sufticiency of the treatment received 

at the UNDU. 

44 See. e.~., Se.feU Decision, para. n; Prosecutor v . ./aJranko Prl ic.r eI aI., Case No. IT-04-74-AR65 .26. Decision on 
Pro~ecution Appea! of Decision on Provisional Release of Jadranko Prlic, 15 Decemher 2011. para. 6. See a/so 
Edollard Kllremera el al. v. 71lt:' Pru,H!Clltor, Case No. ICTR-98-44-AR65. Decision on Matthicu Ngirumpatsc's 
Appeal against Trial Chamhcr's Decision Denying Provisional Release, 7 Apri l 2009. para. U . 
4S I mpugncd Decision. paras 35-36. 
~b lmpugned Decision. paras 37-38. 
47 Impugned Decision. para. 39. 
411 Impugned Det: ision, paras 36-40. 
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17. The Trial Chamber also failed to sufticiently consider and assess whether HaMiC's 

recovery from the side-effects of his medical treatment could be alleviated by the close support 

of his family members and his general well -being could be improved by hi s provisional release 

to his family environment. The Appeals Chamber notes, in this respect, the expert evidence 

before the Trial Chamber that "optimal conditions would be care in a familiar environment 

supported by family members .. 49 The Appeals Chamber considers that in assessing whether 

there were sufticiently compelling humanitarian grounds warranting release, these are factors 

that a reasonable trial chamber would not fail to give due weight to. 

18. In addition, the Appeals Chamber finds that in weighing whether these were compelling 

and jusliliable reasons for the Trial Chamber to exercise its discretion in favour of provisionally 

releasing Hadzic, the Trial Chamber fai led to give sufticient weight to the fact that Hadzic has 

been declared untit to attend trial continuously since 20 October 20 14:'() that he has nOl waived 

his right to be present during the proceedings," and that he is not reali stically expected to 

become fit enough to follow the proceedings while undergoing treatment and, in any event, 

before the first therapy evaluation due to take place in May 2015$2 In this respect, the Trial 

Chamber placed insufticient weight on the expert evidence suggesting that Hadzic is currently 

sutfering from. inter alia, low blood count. weight loss, headaches, cognitive dysfunction 

4') Pro,H::CUto( ~ '. GOI'an Hadli,-~, Case No. IT-04~75-T, Deputy Registrar's Submission of Reports of Medical 
Experts, 13 February 2015 (confidential with confidential annexes), Confidential Annex 2 ("Second Cras Report"), 
p. 2. See al.w Pro.w:clll()r v. Coran Hadt.h', Case No. IT-04-75-T. Deputy Registrar's Suhmission of Medical Report, 
29 January 2015 (confidential with a c..::onridCnlial annex) ("Reporting Medical Officer's Report of 
28 January 20 I :i"), p. I. 
.';() Decision on Prosecution Request for a Medical Ex:amination of the Accused, p. I (noting that "hearings have been 
suspended since 20 October 2014 as a re:;;ult of Hadzic' s inabil ity to altend due to his health"). The; Trial Chamher 
remains updatcd as to developments re lated to Hadj.ic·s condition by regular medical reports prepared by the 
Reporting Medical Officer or the UNI)U. See Impugned Decis ion. para. 2. and references cited therein . 
. ~I Impugned Decision. para. 3. and n.: fere nces cite·d therein . 
. ~2 See Prostfclttor ~'. Gown Hadf.ic t, Case No. IT-04-75-1', Deputy Registrar's Suhmission of Reports or Medical 
Experts, 13 Fehruary 2015 (confidential with confidential annexes), Confidential Annex I (,'First Cras Report"). p. 
7. {"Mr. Hadlic is likely to show a poor perrormance status during and after repet itive treatment with chemotherapy. 
During the treatment. his functi onal capacity will he suhstantially reduced and it is un likely that he will be fit 
enough to attcnd trial",. Dr. eras also noted that "attending and participating in the trial will be hal.ardous to 
Mr. Hadiic's health and will most likely compromise the trea tment plan . Chemothe;rapy with tcmozolomide. even if 
fairly welJ tolerated. wi ll be accompanied by fatigue. nausea and reduced fu nc tional status." See First Cras Report, 
p. 9. See al.w Second Cras Report , p. I (noting the "expected side effects of future chemotherapy"); Pm.\·ecutor 1'. 

Garlln Hadt.i<.~, Case No.IT-04-75-T. Deputy Registrar's Suhmission of Reports of Medical Experts, n February 
2015 (confidential with confidential annexes), Confidential Annex 3 ("Scutc Report"), p. 2 ("In my opinion Mr. 
Hadzic will not be able to participate in trial proceedings (for four months) ... during treatment ... At this period it 
is unknown whether his treatment is cffcClive (the first evaluation [sic] in May 2015). Therefore it is impossible to 
predict whether he will be able to altend trial for a period or several monlhs."}. Dr. Seute also reported that 
"allending and participating in trial proceedings whilst suffering from serious side effects of chemotherapy would he 
detrimental to his health". See Scutc Report, p. 2, The Appeals Chamber also noles in this respect that whether 
Hadzic suffers at present from any "cognitive dysfunction" in the sensc of hcing "well oriented in lime. space and 
person" and being able to "[express] himself clearly" is di fferent from the issue of whether he is sufficiently fit to 
follow the trial proceedings in a meaningful way and the first does nOl necessarily in and of itself imply the :-iecond. 
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characterized by slowness and memory problems, and increased fatigue." To the contrary, in 

reaching its conclusion, the Trial Chamber was guided by its obligation to ensure the 

expeditiousness of the proceedings without explaining how this interest is served by denying the 

request for a short period of provisional release during which time, in all likelihood, Hadzic will 

not be able to attend the proceedings, which have effectively remained adjourned since October 

2014. 

19. For the foregoing reasons, the Appeals Chamber concludes that the Trial Chamber 

committed a discernible error by failing to give sufticient weight to relevant considerations in 

reaching its decision . In light of this conclusion, the Appeals Chamber considers that it is not 

necessary to examine the parties' remaining submissions. 

2. Appropriate Remedy 

20. Hadzic requests the Appeals Chamber to grant his immediate provisional release until the 

date on which his next MRI scan is scheduled in early May 2015 and not remand the matter to 

the Trial Chamber.54 He notes that an order for provisional release by the Appeals Chamber is 

merited in thi s respect given the delay in rendering the Impugned Decision which stands in sharp 

contrast to the obvious need for expeditiousness required in such circumstances," and the 

repeated requests by the Trial Chamber as to whether he is prepared to waive his right to be 

present at hi s tri al which he perceived as undue pressure.'" 

21. In response, the Prosecution invites the Appeals Chamber to reject Hadi.ic's unfounded 

and baseless allegations as to the Trial Chamber's delay in dealing with his request for 

provisional release, and the enquiries as to whether Hadzic maintained his waiver at tria!." 

22. The Appeals Chamber is of the view that, given the urgency of the matter and, In 

particular. the time elapsed since HadziC's original request and the scheduled date of his MRJ 

scan in The Hague, it is in the interests of justice to award the relief requested. The Appeals 

See Pro,Hxutor v. V/(;adin P()p()\'ir..~ et al., Cast.: No. IT-05-88-A, Public Redacted Version or 30 Novemher 20 12 
Decision on Request to Terminate Appellate Proceedings in Relation to Milan Gvcro, 16 January 20 13. paras 2 1-2 ;:; . 
~.l See First Cras Report. pp. 6·7; Sccond Cras Report. p. I; Seute Rcpon. p. 3. See also Reponing Medical Officer's 
Report of 28 January 20t5. p. I. 
5.; Appeal. paras 4. 64 . 
. ~.~ Appeal, paras 42-4;:;, 
.~fI Appeal. paras 46-54. In his Reply, Hadzic clarifies that he does not suggest in any way that the Trial Chamber 
acted from an improper motive when il enquired whether he maimaim:d his waiver but that its rcpealed requests for 
re-Mfirmation of nOl waiving his right to be present. panicularly immediatcly after the project ions of non-fitness in 
the medical repons, constituted undue "circumstantial pressure" and animated an apprehension that there was a 
connection hctween the request for waiver and his pending request for provisional release which placed him under 
significant de/acto pressure. See Reply, paras 22-24. 
Y,7 Response, paras 2, 45-48. 

9 
Case No.: IT-04-75-AR65 . 1 \} Apri l 2015 

/5"'6 



/51 r 
Chamber, therefore, orders the provisional release of Hadzic for a limited period and until the 

date of his MRI scan in The Hague identified in the Confidential Annex to this decision, which, 

in the Appeals Chamber's view, is proportionate to the present circumstances of this case. In 

doing so, the Appeals Chamber reiterates that the Trial Chamber, in the Impugned Decision, 

f()und that if released, Hadzic would not pose a flight risk and would not endanger victims, 

witnesses, or other persons." The Appeals Chamber also notes the sut1lciency of the guarantees 

provided by the Republic of Serbia. 50 

IV. DISPOSITION 

23. For the foregoing reasons, the Appeals Chamber: 

GRANTS the Appeal and QUASHES the Impugned Decision; 

ORDERS, pursuant to Article 29 of the Statute of the Tribunal and Rules 54, 65. and 107 of the 

Rules, HadziCs provisional release until the date identified in the Confidential Annex to this 

decision; 

FURTHER ORDERS as follows: 

I. Had'lic shall be transported to Schiphol airport in The Netherlands as soon as practicable 

after the rendering of the present decision; 

2. At Schiphol airport. HaMic shall be provisionally delivered into the custody of a 

representative of the Government of the Republic of Serbia, pursuant to paragraph (a) of 

the Guarantee of the Ministry of Internal Affairs of the Rcpublic of Serbia. who shall 

accompany Hadzic for the remainder of his travel to and from the Municipality of Novi 

Sad, in Serbia; 

3. The period of the provisional release shall commence when Hadzic is delivered into the 

custody of the authorized representative of the Government of Serbia and shall terminate 

upon his return to the Dutch authorities in May 2015 on the date specified in the 

Confidential Annex; 

4. On his return flight, Hadzic shall be accompanied by the authorized representatives of the 

Government of Serbia who shall deliver Hadi ic into the custody of the Dutch authorities 

:'iH Impugned Decision, paras 33-34 . 
. W See Impugned Decision. para. :n . See (llso SIIf7ru. fn. 12. 
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at Schiphol airport; the Dutch authorities shall then transport Hadzic back to the UNDU 

in The Hague; 

5. During the period of his provisional release. Hadzic shall abide by the following 

conditions: 

a. before leaving the UNDU. Hadzic shall provide detai ls of his itinerary to the 

Ministry of Justice of The Netherlands and to the Registrar of the Tribunal ; 

b. Hadzic shall remain within the confines of the Municipality of Novi Sad. Serbi a. 

apart from hi s travel to and from the airport; 

c. between 23.00 hours each night and 07.00 hours the next day. Hadzic shall be 

confined to the residence referred to in the Contidential Annex; 

d. police officers designated by the Ministry of Interior of Serbia shall visit HadziC's 

residence on a daily basis and submit written reports with the Registrar of the 

Tribunal contirming that Had)fic complies with all imposed conditions; 

e. I-Iadzic shall surrender all his travel documents to the Ministry of Interior of the 

Republic of Serbia for the entire duration or his provisional release; 

f. Hadzic shall have no contact whatsoever or in any way interfere with victims or 

witnesses or otherwise interfere in any way with the proceedings of the Tribunal 

or the administration of justice; 

g. Had;;i" shall not discuss hi s case with anyone. including the media. other than hi s 

counsel ; 

h. Hadzic shall strictly comply with any requirements of the authorities of the 

Government of Serbia necessary to enable them to comply wi th their obligations 

under the present decision; 

I. Hadzi'; shall comply with any order of the Appeals Chamber varying the terms of 

or terminating his provisional release; and 

j. Had)fic shall return to the UN DU no later than the date speci fied in the 

Contidential Annex; 
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6. The Appeals Chamber REQUIRES the Govemment of the Republic of Serbia to assume 

responsibility for: 

a. Designation of the offi cial into whose custody Hadzic shall be provisionally 

released and who shall accompany HaMic from Schiphol airport in The 

Netherlands to Novi Sad, Serbia, and notillcation , as soon as practicable, to the 

Trial Chamber, Appeals Chamber, and the Registrar of the Tribunal of the name 

of thi s designated otllcial; 

b. Designation of the police officers in Novi Sad, Serbia, who shall visit Hadhc 's 

residence on a daily basis and submit written reports with the Regi strar of the 

Tribunal confirming that Hadzi c' complies with all imposed conditions; 

c. Immediatel y informing the Registrar of the Tribunal , Trial Chamber, and Appeals 

Chamber shou ld Hadzic fail to report to the police station as required; 

d. Ensuring Hadzic's personal security and safety while on provisional release in the 

Republic of Serbia; 

e. All expenses in connection with the transport from Schiphol airport to the 

Municipality of Novi Sad, Serbia, and back; 

f. All expenses in connection with HadziC's treatment while on provisional release; 

g. Facilitating, at the request of the Appeals Chamber or of the parties, all means of 

co-operation and communicati on bet ween the parties and ensuring the 

confidentiality of any such communication; 

h. Reporting immediately to the Registry of the Tribunal as to rhe substance of any 

threats to Hadzic's securi ty, including full reports of investigations rel ated to such 

threats; 

l. Detaining Hadzic immediately should he attempt to escape from the territory of 

the Republic of Serbia, or should he, in any other way, breach the terms and 

conditi ons of hi s provisional release as set out in the present decision and 

Contldential Annex and immediately reporting any such breach to the Registry of 

the Tribunal and the Appeals Chamber; 
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J. Respecting the primacy of the Tribunal in relation to any existing or future 

proceedings in the Republic of Serbia concerning Hadzic; and 

k. Submitting a written report to the Trial Chamber and Appeals Chamber, upon 

Hadzic's return to the UNDU, as to HadziCs compliance with the tenns of the 

present decision. 

7. Finally, the Appeals Chamber INSTRUCTS the Regi strar of the Tribunal to: 

a. Consult with the Dutch and Serbian authtlrities, as to the practical arrangements 

for HadziCs provisional release; 

b. Request the authorities of the State(s) through whose territory Hadzic may travel 

to: 

(i) hold him in custody for any time he will spend in transit at the airport of the 

State(s) in question; and 

(ii) arrest and detain Hadzic pending his return to the UNDU should he attempt to 

escape during travel; 

8. Continue to detain Had),.ic at the UNDU in The Hague until such time as the Appeals 

Chamber and the Registrar of the Tribunal have been notitied of the name of the 

designated official of the Government of Serbia into whose custody Hadzic is to be 

provisionally released. 

Done in English and French, the English text being authoritative. 

Done this thirteenth day of April 2015, 
At The Hague, 
The Netherlands. 

[Seal of the Tribunal] 

Case No.: rr·04·75·AR65.! 

<;!l~ CV'> ~~~, 
Judge Theodor Meron '-. 
Presiding 
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