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TRIAL CHAMBER I (“the Chamber™} of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the Former Yugoslavia since 1991 (“the Tribunal®™);

NOTING the “Joint Defence Motion for Access to Confidential Supporting Material, Filings,
Transcripts and Exhibits in the Rajic case” filed by the Defence of Enver HadZihasanovi¢ and Amir
Kubura (“the Applicants™) on 18 July 2003 (“the Motion™),

NOTING the “Prosecution’s Response to Joint Motion from HadZihasanovi¢ and Kubura for
Access to Confidential Supporting Material, Transcripts and Exhibits”, filed by the Office of the
Prosecutor (“the Prosecution™) on 31 July 2003 (“the Response™),

NOTING the “Annex to Prosecution’s Response to Joint Motion from HadZihasanovi¢ and Kubura
for Access to Confidential Supporting Material, Transcripts and Exhibits”, filed confidentially and
ex parte by the Prosecution on 31 July 2003 (“the Annex™),

NOTING that the Motion seeks access to all confidential supporting material, transcripts and
exhibits in the Prosecutor v. Ivica Rajic (“the Rajic case™) on the grounds that (i) the Indictment in
the Rajic case deals with geographical areas, events and offences closely related to certain of the
charges in Prosecutor v. Enver HadZihasanovic and Amir Kubura (“the Applicants’ case™)'; (ii) the
disclosure of the material sought would be of considerable assistance in the preparation of the
Applicants’ defence’; and (iii) necessary and reasonable protective measures be imposed,

NOTING that, in the Response, the Prosecution argues that (i) the Indictments in the Applicants’
case and in the Rajic case cover not specifically the same events, but a similar geographical area
and time frame, wherefore the Prosecution does not oppose the access to confidential supporting
materials filed in the Rajic¢ case provided that the names, addresses, whereabouts and other
identifying information of some of the potential witnesses specified in the Annex (“the wilness
details of the specified witnesses™) be redacted”; (ii) as it is first for the Applicants to determine if

"I'I:c.Mulinn.pm.S.ﬂwﬁpphcmtssubnm“ﬁ]hﬂﬂmnﬂ:gnduﬁmmmmmwmmmﬂmd during the same
armed conflict between the HVO and the ABiH inﬂbmmwidlmemcumdinuchcmnﬂayd]ynnnppusing
sides,”

* The Motion, para. 6. The Applicants argue that the material could be of material assistance in the preparation of the
Applicants’ defence to “the charges of wanton destruction not justified by military necessity in Vare® in particular in
relation to the military operations conducted, the forces involved, [-..] the details of the alleged offences ... [and] the
command and control structures of the opposing parties, which is central 1o the case against the Applicants, who are
only charged under Article 7 (3)."

* The Response, paras 6 and 7,
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the material sought is of significant relevance to their defence there is no reason for a disclosure of
the witness details of the specified witnesses at this stage®; and (iii) once the Applicants can review
the redacted material the witness details “should only be disclosed if the Applicants make a
significant, particularised showing of a substantial and bona fide basis and reason why the
disclosure of this information is actually warranted™,

NOTING that the Prosecution further argues that the Motion by asking for access to all confidential
material in the Raji¢ case leaves open the interpretation that the Applicants seek access to future
confidential material, but that access to future confidential material, transcripts and exhibits “would
constitute an unwarranted and inappropriate limitation on the Trial Chamber’s discretion to deal
with any further matters in the future based on the circumstances existing at that time” and should
not be granted without a particular showing of relevance to the Applicants’ case,®

CﬂNSbERING that a party may nol engage in a fishing expedition, but that, provided it does not
do so, it is entitled 10 seek material from any source to assist in the preparation of his or her case on
certain conditions being satisfied, namely: (i) if material sought has been identified or described by
its general nature as clearly as possible even though it can not be described in detail; and (i) if a
legitimate forensic purpose for such access has been shown,’

CONSIDERING that the relevance of the material sought by a party may be determined by
éh::-wing the existence of a nexus between the Applicants’ case and the case from which such
material is sought, i.e., where a geographical, temporal or otherwise material overlap between the
cases exists the material sought is likely to be of material assistance to the [Applicants’] case or, at
least, there is a good chance that it may give the [Applicants] such assistance,®

The Response, para. 7,
® The Response, para. 4.
| Prosecutor v. Enver Hadgihasanovic et al., Case No. TT-01-47-AR73, Decision on Appeal from Refusal to Grant
Access to Confidential Material in Another Case, 23 April 2002, p. 3; Prosecutor v. Dario Kordic & Mario Cerkez,
Case No. IT-95-14/2-A, Decision on Motion by HadZihasanovié, Alagi¢, and Kubura for Access to Confidential
Supporting Material, Transcripts and Exhibits in the Kordic' & Cerkez Case, 23 January 2003, p. 3.
* Prosecutor v. Tihomir Blaiki¢, Case No. IT-95-14-A, Decision on Appellants Dario Kordié and Mario Cerkez's
Request for Assistance of the Appeals Chamber in Gaining Access to Appellate Briefs and Non-Public Post Appeal
Pleadings and Hearing Transcripts Filed in the Prosecutor v. Blaski¢, 16 May 2002, para. 15 referring to Progecutor v,
Radoslav Brdanin & Momir Tali¢, Case No. IT-99-36-PT, Decision on Motion by Momir Tali¢ for Access to
Confidential Documents, 31 July 2000, para. 8; Prosecutor v. Miroslav Kvocka et al., Case No, IT-98-30/1-A, Decision
on Moméilo Gruban's Motion for Access to Material, 13 January 2003, para. 7; Prosecutor v. Dario Kordic & Mario
Cerkez, Case No. IT-95-14/2-A, Decision on Motion by HadZihasanovi¢, Alagi¢, and Kubura for Access to Confidential
Supporting Material, Transcripis and Exhibits in the Kordic & Cerkez Case, 23 January 2003, p. 4.
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CONSIDERING that the Applicants have described the material sought by its general nature, and
that in view of the geographical and temporal overlap between the Applicants’ case and the Rajic
case, the Trial Chamber finds that access to the confidential supporting material in the Rajic case is
likely to be of material assistance to the Applicants or at least, that there is a good chance that it
may provide assistance to their defence,

CONSIDERING that the Chamber finds that the Motion's request for access to all confidential
material in the Rajic case encompasses also the request for access to future material; that this case is
currently at pre-trial stage and that a request for disclosure of future material is premature and
should only be made when such material actually exists to enable the Chamber to decide on the
basis of the circumstances at that time,

CONSIDERING the “Order on Prosecution’s Motion for Protective Measures for Victims and
Witnesses and Motion to Amend Prosecution’s Motion™, issued by the Chamber in the Rajic case
on 24 July 2003,

CONSIDERING that it falls within the Chamber’s discretion to strike a balance between the right
of a party to have access to material to prepare its case and guaranteeing the protection and the
integrity of confidential information;’ that it thus considers that the protective measures granted in
this decision are appropriate measures for the protection of the victims and witnesses and would not
impact on the ability of the Applicants to prepare their case,

CONSIDERING that at this stage the Applicants do not need to know the witness details of the
specified witnesses in order to determine whether the material sought will in fact assist them in the
preparation of their defence'®; however the Prosecution may have to disclose the witness details of
the specified witnesses at a later stage if their revelation can be justified by the Applicants having
considered the material,

PURSUANT TO Articles 20, 21 and 22 of the Statute and Rules 54 and 75 of the Rules of
Procedure and Evidence (“the Rules™),

? Prosecutor v. Tthomir Blaskic, Case No. IT-95-14-A, Decision on Appellants Dario Kordi¢ and Mario Cerkez’s
Request for Assistance of the Appeals Chamber in Gaining Access to Appellate Briefs and Non-Public Post Appeal
Pleadings and Hearing Transcripts Filed in the Prosecutor v. Bla#kic”, 16 May 2002, para. 29.

' Prosecutor v. Brdanin & Talié, Case No. IT-99-36-PT, Second Decision on Motion by Radoslav Brdanin and Momir
Tali¢ for Access to Confidential Documents, 15 November 2000, para. 10.
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HEREBY GRANTS the Motion in part and ORDERS that the Registry grant access 1o the
Applicants (o the confidential supporting material in the Rajic case, subject to the following orders
and protective measures: : ' '

L. For the purposes of this dispasition:

(a) the “Prosecution” means the Prosecutor of the Tribunal and her staff;

(b} the “Applicants” means the accused Enver Hadithasanovic and Amir Kubura, their
respective defence counsel and immediate legal assistants and staff, and others
specifically assigned by the Tribunal to their defence team and identified in a list to be
maintained by the lead counsel and filed with the Chamber seized of the Applicants®
casae.rpaneaudm:dcr&m]udﬂﬂntendaysuf!hcenuynfttﬂsnrdar.ﬁnyandaﬂ
additions and deletions to the initial list in respect of any of the above categories of
persons who are necessarily identified and properly involved in the preparation of the
defence shall be notified to that Chamber in similar fashion within seven days of such
additions or deletions;

(c) the “public” means all Persons, governments, organisations, entities, clients, associations
and groups, other than the judges of the Tribunal and the staff of the Registry (assigned
to either Chambers or the Registry), the Prosecution and the Applicants, as defined
above. The “public” specifically includes, without limitation, family, friends and
associates of the Applicants, the accused in other cases or proceedings before the
Tribunal and defence counsel in other cases or proceedings before the Tribunal;

(d) the “media” means all video, audio and print media personnel, including journalists,
authors, television and radio personnel, their agents and representatives:

2. Since the Prosecution is familiar with the material it shall redact it as requested; and it shall
provide it to the Registry for disclosure to the Applicants;

3. Material which fall under Rule 70 of the Rules shall not be disclosed unless prior
authorization is obtained by the Prosecution from the relevant authorities; the Prosecution
shall be responsible for informing the Registry as appropriate;

4. The Applicants shall not disclose to the media any confidential or non-public materials
provided by the Prosecution:
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Save as is directly and specifically necessary for the preparation and presentation of their
case and only on leave being first granted by the Chamber, the Applicants shall not disclose
to the public, to the media or to the family members and associates of the Applicants:

(a) the names, identifying information or whereabouts of any witness or potential
witness identified by the Prosecution, copies of witness statements, the contents
thereof, or any other information which would enable them to be identified and
would breach the confidentiality of the protective measures already in place, unless
absolutely necessary for the preparation of the Applicants’ case and always with the
leave of the Chamber; or

(b)  any evidence (including documentary, audio-visnal, physical or other evidence) or
any written statement of a witness or the contents, in whole or in part, of any non-
public evidence, statement or prior testimony disclosed to the Applicants;

E the Applicants find it directly and specifically necessary to disclose such information for
the preparation and presentation of their case and having obtained leave from the Chamber
to do so, they shall inform each person among the public to whom non-public material or
information (such as witness statements, transcripts of testimonies, exhibits, prior testimony,
videos, or the contents thereof), is shown or disclosed, that he or she is forbidden o copy,
reproduce or publicise such non-public material or information, and is not to show or
disclose it to any other person. If provided with the original or any copy or duplicate of such
material, such person shall retum it to the Applicants when such materal is no longer
necessary for the preparation and presentation of their defence;

If a member of the defence teams concerned withdraws from the case, all material in his or
her possession shall be returned to the lead defence counsel for the relevant defence team;

The Applicants shall have no contact with the witnesses concerned with the material to be
disclosed, unless otherwise decided by the Chamber under the conditions set by the latter;

Subject to the protective measures and orders prescribed above, the protective measures that
are already in place in relation to the material disclosed should remain in place.
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DISMISSES the Motion in relation to the request concerning possible future confidential material
in the Rajic case.

Done in both English and French, the English text being authoritative.

Presiding Judge

Dated this fifteenth day of September 2003

At The Hague,
The Netherlands.

[Seal of the Tribunal)
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