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 1. Dr. Radovan Karadzic respectfully opposes the First Prosecution Motion for 

Judicial Notice of Adjudicated Facts (27 October 2008). 

General Considerations  

 2. The taking of judicial notice of adjudicated facts is authorized by Rule 94(B) of 

the Tribunal’s Rules of Procedure of Evidence.  Rule 94(B) provides: 

 At the request of a party or proprio motu, a Trial Chamber, after hearing the 
 parties, may decide to take judicial notice of adjudicated facts or documentary 
 evidence from other proceedings of the Tribunal relating to matters at issue in the 
 current proceedings. 
 
 3. Dr. Karadzic first contends that the taking of judicial notice of adjudicated facts 

is unlawful and inconsistent with current rules of international law. He notes that at the 

International Criminal Court, Art. 69 (6) of the ICC Statute only allows for taking judicial 

notice of facts of common knowledge. Furthermore, Art. 67 (1) (i) of the ICC Statute 

prohibits any reversal of the burden of proof, which is the inevitable result of taking 

judicial notice of adjudicated facts at the ICTY. As a result, it is submitted that Rule 94 

(B) and its application in practice violate current rules and principles of international 

criminal procedure and therefore should not be applied. 

 4. Judge Kwon has observed: 

 [T]aking judicial notice of adjudicated facts is a new creation of 
 international criminal procedure that does not exist in either  
 common-law or civil-law national systems.1 
 
 5. A Trial Chamber of the ICTY has explained that judicial notice of adjudicated 

facts does not infringe upon the presumption of innocence because the defence is fully 

entitled to adduce evidence during the course of its case to rebut the factual 

circumstances encapsulated in the adjudicated facts in question.2   

 6. Dr. Karadzic contests each and every material fact used to build the 

prosecution’s case against him. Will the Trial Chamber truly provide him the resources 

and opportunity to rebut each of the 1735 proposed adjudicated facts which are the 

subject of the first two motions for judicial notice filed so far, with even more to come? 

                                                 
1 Kwon, The Challenge of an International Criminal Trial as Seen from the Bench, Journal of International 
Criminal Justice (2007)  p. 1, 10 
2 Prosecutor v Lukic & Lukic, No. IT-98-32/1-T, Decision on Milan Lukic’s Request for Reconsideration or 
of Certification to Appeal the Decision on Prosecution’s Motion for Notice of Adjudicated Facts (31 
October 2008) at para. 14 
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 7. If not, then the taking of judicial notice of these adjudicated facts will violate 

his right to a fair trial,3 his right to be presumed innocent,4 and his right to examine the 

witnesses against him.5 If he is given the opportunity to rebut them, the trial will not be 

able to be completed within a reasonable time. 

 8. The Trial Chamber in the Milosevic case recognized the possibility that taking 

judicial notice of a large number of facts would put an unreasonable burden on an 

accused who wishes to rebut them, and that the process of rebutting the evidence may 

take excessive time and resources, thus frustrating, rather than promoting, judicial 

economy.6 

 9. Since the principal justification for judicial notice is judicial economy, the Trial 

Chamber should take into consideration that Dr. Karadzic wishes to rebut the adjudicated 

facts which are the subject of the prosecution’s motion.7  To do so will require him to call 

witnesses before the Trial Chamber during his defence case.  This will require the 

Tribunal to provide him with adequate time and facilities to investigate the adjudicated 

facts and identify witnesses who could refute them.  It will also require that the Trial 

Chamber provide him with the time for presentation of his evidence rebutting the 

adjudicated facts equivalent to that which it took the prosecution to establish those facts 

at the underlying trials. 

 10. The ICTR Appeals Chamber’s decision in Karemera et al. recognized, “it is 

for the Trial Chambers, in careful exercise of their discretion, to assess each particular 

fact in order to determine whether taking judicial notice of it is consistent with the 

[A]ccused’s rights under the circumstances of the case.”8 As the Trial Chamber in the 

                                                 
3 Statute of the International Tribunal for the Former Yugoslavia (“Statute”), Articles 20.1 and 21.2. 
4 Statute, Article 21.3. 
5 Statute, Article 21(4)(e). 
6 Prosecutor v Milosevic, No. IT-02-54-T, Final Decision on Prosecution Motion for Judicial Notice of 
Adjudicated Facts (16 December 2003) at paras. 11-12 
7 See Prosecutor v Seselj, No. IT-03-67-T, Decision on Prosecution Motions for Judicial Notice of 
Documents Pursuant to Rule 94(B) (10 December 2007) 
8 Prosecutor v. Karemera, Ngirumpatse, and Nzirorera,  Case No. ICTR-98-44-AR73(C), Decision on 
Prosecutor’s Interlocutory Appeal of Decision on Judicial Notice, (“Karemera Appeals Decision”), 16 June 
2006, para. 11 [emphasis added]. 
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Krajisnik case observed, “[the Chamber’s] first concern is always to ensure that the 

Accused is offered a fair trial.”9  

 11. The wholesale admission of proposed facts through the use of Rule 94 (B) 

will result in such a burden on the accused as to compromise the principle of a fair and 

expeditious trial.10   

 12. Therefore, the Trial Chamber should reject the prosecution’s motion and 

require it to target its case to a manageable number of crimes for which it can adduce live 

evidence. 

Specific Considerations 

 13. Should the Trial Chamber allow, as a general principle, the admission of 

adjudicated facts, it should nevertheless deny the prosecution’s motion as to many of the 

specific facts.  The prosecution has proposed a significant number of facts that do not 

comply with the criteria developed in ICTY case law. 

 14. This is demonstrated by the chart attached as Annex “A”, which contains, in 

its last column, specific objections to the proposed adjudicated facts.  Those objections 

are categorized as follows 

 (A) Relevance and Probative Value 

 15. When a Trial Chamber takes judicial notice of an adjudicated fact pursuant to 

Rule 94 (B), it must assess whether the fact is relevant to an issue in the current 

proceedings.11  Dr. Karadzic contends that the fact #29 does not meet the criteria of 

relevance. 

 16. Admission of adjudicated facts is also subject to Rule 89(C)’s requirement 

that the evidence have probative value. The prosecution’s table explains neither the 

                                                 
9 Prosecutor v. Momcilo Krajisnik, Case No. IT-00-39-PT, Decision on Prosecution Motions for Judicial 
Notice of Adjudicated Facts and for Admission of Written Statements of Witnesses Pursuant to Rule 92 bis 
(“Krajisnik February 2003 Trial Decision”), 28 February 2003, para. 11. 
10 Prosecutor v. Slobodan Milosevic, Case No. IT-02-54-T, Final Decision on Prosecution Motion for 
Judicial Notice of Adjudicated Facts (“Slobodan Milosevic December 2003 Trial Decision”) 16 December 
2003, paras. 7 and 8; Prosecutor v. Mejakic et al., Case No. IT-02-65-PT, Decision on Prosecution for 
Judicial Notice Pursuant to Rule 94 (B) (“Mejakic et al. Trial Decision), 1 April 2004, p.4; Popovic et al. 
Trial Decision, note 7. 
11 Prosecutor v. Semanza, Case No. ICTR-97-20-I, Decision on the Prosecutor's Motion for Judicial Notice 
and Presumptions of Facts Pursuant to Rules 94 and 54 (“Semanza Trial Decision”), 3 Nov 2000, para. 189; 
Krajisnik March 2005 Trial Decision, paras. 12 and 17; Nikolic Appeals Decision, para. 52; Popovic et al. 
Trial Decision, para. 5.  
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relevance of each proposed fact nor its supposed probative value. The Trial Chamber and 

Dr. Karadzic are left to guess how the adjudicated fact fits into the prosecution’s case.  

 17. The prosecution should be ordered to specify in its pre-trial brief which 

proposed fact relates to which part of the indictment and to which part of the facts the 

prosecution intends to prove at trial.  Absent such demonstration of relevance and 

probative value, the admission of adjudicated facts would violate Rule 89(C).  

 18. The Trial Chamber must also determine whether the adjudicated fact pertains 

to a live issue in the case.  It cannot competently and conscientiously do that at this stage 

of the case, where Dr. Karadzic has received only a small fraction of the disclosure of the 

prosecution’s case, and has had the opportunity to review only a miniscule fraction of 

that.  Issues such as which side was responsible for the marketplace shellings are 

obviously highly contested issues for which adjudicated facts would be inappropriate.  

Other issues of a highly disputed nature simply cannot be identified at this stage of the 

case. 

 (B) Distinct, Concrete, and Identifiable 

 19. A fact of which judicial notice is sought should be distinct, concrete and 

identifiable in the findings of the original judgement. 12  In particular, all purported 

adjudicated facts should be understood in the context of the judgement “with specific 

reference to the place referred to in the judgement and to the indictment period of that 

case.”13  

 20. Dr. Karadzic submits that the following proposed facts are not distinct, 

concrete, and identifiable:  

 Facts: 

 1-5, 7, 8, 10, 11, 17, 19, 20-23, 30-46, 48-51, 53, 55, 57, 63-65, 67, 68, 70, 72, 73-
 83, 85, 87-89, 91, 93, 95-97, 101, 102, 104, 105, 107-109, 116, 137, 138, 142-43, 
 152, 153, 156-60, 162, 166, 168, 169, 179-81, 183-185, 193, 195, 205, 210-11, 
                                                 
12 Prosecutor v. Blagojevic and Jokic, Case No. IT-02-60-T, Decision on Prosecution’s Motion for Judicial 
Notice of Adjudicated Facts and Documentary Evidence (“Blagojevic and Jokic Trial Decision”), 19 
December 2003, para. 16; Krajisnik February 2003 Trial Decision, para. 15; Krajisnik March 2005 Trial 
Decision, para. 14; Prosecutor v. Hadzihasanovic and Kubura, Case No. IT-01-47-T, Decision on Judicial 
Notice of Adjudicated Facts Following the Motion Submitted by Counsel for the Accused Hadzihasanovic 
and Kubura on 20 January 2005 (“Hadzihasanovic et al. Trial Decision”), 14 April 2005, p. 5; Popovic et 
al. Trial Decision, para. 6; Prosecutor v. Prlic et al., Case No. IT-04-74-PT, Decision on Motion for 
Judicial Notice of Adjudicated Facts Pursuant to Rule 94 (B), (“Prlic et al. March 2006 Trial Decision”), 
14 March 2006, para. 12 
13 Krajisnik March 2005 Trial Decision, para. 14, fn. 44. 
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 214, 217, 219, 225-27, 234-38, 240-41, 243, 261-65, 267, 277-79, 296-98, 300-
 03, 308, 313, 317, 321, 324, 326-30,  and 332-36.  
 
 (C) Consistent 

 21. The facts of which judicial notice is sought must be formulated by the moving 

party in the same way – or at least in a substantially similar way – as the formulation used 

in the original judgement. 14 Facts altered in a substantial way by the moving party cannot 

be considered to have been truly adjudicated.15 

 22. Dr. Karadzic submits that the following proposed facts differ in a substantial 

way from the formulation in the original judgement: 

 Facts: 

 38, 39, 41, 42, 44, 45, 110, 117, 118, 129, 133, 135-38. 

 (D) Out of Context 

 23. A Trial Chamber should decline to take judicial notice of a fact when it 

considers that it is formulated, i.e. abstracted from the context in the judgement, is 

misleading or inconsistent with the facts actually adjudicated in the case in question. 16

 24. Dr. Karadzic submits that the following proposed facts are unclear or 

misleading in the context in which they are placed:  

 Facts:  

 14, 15, 20, 21, 23, and 133.  

 25. Furthermore, should the Trial Chamber exclude several of the facts objected 

to herein, it may, at its discretion, exclude other purported facts because they have 

become unclear in the context of the surrounding admitted facts. 

 (E) Contested 

 26. The fact must not be based on an agreement between the parties to the original 

proceedings.17 

                                                 
14 Blagojevic and Jokic Trial Decision, para. 16; Krajisnik March 2005 Trial Decision, para 14; Popovic et 
al. Trial Decision, para. 7. 
15 Ibid. 
16 Karemera et al. Appeals Decision, para 55. See also Dragomir Milosevic Trial Decision, p.3. 
17 Krajisnik February 2003 Trial Decision, para. 15; Prosecutor v. Slobodan Milosevic, Cast No. IT-02-54-
T, Decision on Prosecution Motion for Judicial Notice of Adjudicated Facts (“Slobodan Milosevic April 
2003 Trial Decision”), 10 April 2003, p. 3; Mejakic Trial Decision, para. 11; Popovic et al. Trial Decision, 
para. 11 
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 27. Dr. Karadzic submits that the following proposed facts are based on an 

agreement between the parties to the original proceedings: 

 Facts: 

  6, 25, 26, 28, and 66 

 (F) Legal Conclusions 

 28. An adjudicated fact must not contain findings or characterizations of an 

essentially legal nature; 18In determining whether a proposed fact is truly a factual 

finding, it has been observed that “many findings have a legal aspect, if one is to 

construe this expression broadly. It is therefore necessary to determine on a case-by-case 

basis whether the proposed fact contains findings or characterizations that are of an 

essentially legal nature and which must, therefore, be excluded”.19  

 29. Several decisions have excluded proposed facts on the basis that the facts 

contain legally significant terms that are used in such a way as to characterize the fact as 

“essentially legal in nature.”20 Such terms include: “widespread or systematic attack;” 

“terror, murder and inhumane act;” “indiscriminate attack;” “deliberate attack;” “attack 

on a legitimate military target;” “civilian casualties” or “attack on civilians;” existence 

of an “armed conflict;” and “forcible transfer.”21  

 30. When the Galic Trial Judgement establishes, for instance, that “[b]etween 

September 1992 and August 1994, civilians were targeted while using public transport 

vehicles running during cease-fires in Dobrinja and in Novo Sarajevo” (see proposed 

fact no. 112; emphasis added), the term “civilians” refers to persons specifically 

protected by International Humanitarian Law — thus being a legal finding within the 

                                                 
18 Krajisnik March 2005 Trial Decision, para. 15; Popovic et al. Trial Decision, para. 10. 
19 Krajisnik March 2005 Trial Decision, paras. 15 and 19. See also, inter alia, Blagojevic and Jokic Trial 
Decision, para. 16; Mejakic Trial Decision, p. 4; Hadzihasanovic et al. Trial Decision, p. 5; Prlic et al. 
March 2006 Trial Decision, para. 12.; Prosecutor v. Dragomir Milosevic, Case No. IT-98-29/1-AR73.1, 
Decision on Interlocutory Appeals Against Trial Chamber’s Decision on Prosecution’s Motion for Judicial 
Notice of Adjudicated Facts and Prosecution’s Catalogue of Agreed Facts (“Dragomir Milosevic Appeals 
Decision”), 26 June 2007, paras. 19-22. 
20 See, inter alia, Dragomir Milosevic Appeals Decision, paras. 19-22; Prosecutor v. Mico Stanisic, Case 
No. IT-04-79-PT, Decision on Judicial Notice (“Stanisic Trial Decision”), 14 December 2007, para 42; 
Perisic Trial Decision, para. 26. 
21 See, inter alia, Dragomir Milosevic Appeals Decision, paras. 19-22; Prosecutor v. Mico Stanisic, Case 
No. IT-04-79-PT, Decision on Judicial Notice (“Stanisic Trial Decision”), 14 December 2007, para 42; 
Perisic Trial Decision, para. 26. 
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meaning of International Humanitarian Law. Furthermore, judicial notice will not be 

taken of a paragraph if it makes primarily legal points.22 

 31. Dr. Karadzic submits that the following proposed facts contain findings or 

characterizations of an essentially legal nature: 

 Facts:  

 8, 29-46, 49, 51, 53, 56, 57, 59, 63, 64, 69, 76, 81, 92, 98-100, 103, 108, 111-14, 

119-121, 123, 125-29, 131, 138-146, 155, 164, 170, 172, 178, 182, 188, 197, 208, 221, 

233, 239, 244, 270, 278-80, 282, 297, 320, 322, and 343. 

 (G) Discretion  

 32. Even where a fact meets the criteria for judicial notice, the Trial Chamber 

retains the discretion to decline to take judicial notice of it.   

 33. Dr. Karadzic’s right to examine witnesses against him is particularly 

important with regard to proposed facts which go to crimes committed under the 

command of General Galic. Dr. Karadzic is charged with having participated with 

General Galic and others in a joint criminal enterprise to establish and carry out a 

campaign of sniping and shelling against the civilian population of Sarajevo, the primary 

purpose of which was allegedly to spread terror among the civilian population.  

 34. The indictment alleges that Dr. Karadzic served as the highest military 

authority in the Republika Srpska (“RS”) during the time period General Galic held 

command from 1992 to August 1994. If this Trial Chamber admits adjudications in 

Galic regarding the deliberate and indiscriminate sniping and shelling, by forces under 

General Galic’s command, on civilian persons and civilian objects in Sarajevo, the 

Chamber will be asked to infer from such facts that Dr. Karadzic was knowledgeable 

that these crimes were being committed under the authority of his subordinate. 23 It will 

be argued from these facts that Dr. Karadzic must have known that this was going on 

and should have taken steps to prevent these crimes and punish the perpetrators.  

 35. This inference shifts the burden to Dr. Kardazic, leaving it to him to prove that 

he had no knowledge of the deliberate targeting of civilians in Sarajevo. Admitting such 

                                                 
22 Karemera et al. Appeals Decision, para. 29; Krajisnik March 2005 Trial Decision, para. 15; Prosecutor 
v. Prlic et al., Case No. IT-04-74-T, Decision on Prosecution Motions for Judicial Notice of Adjudicated 
Facts of 14 and 23 June 2006, 7 September 2006, para. 23.  
23 See, e.g., Prosecutor v. Dragomir Milosevic, Case No. IT-98-29/1-T, Decision on Defence Request for 
Judicial Notice of Adjudicated Facts (“Dragomir Milosevic Trial Decision”), 29 August 2007, para. 32. 
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facts, in other words, is prejudicial to the rights of the Accused because the proposed 

facts indirectly point to the mode of his liability as alleged by the Prosecution, either 

under Article 7(1) or Article 7(3) of the Statute. 

36. With this in mind, Dr. Karadzic requests the Trial Chamber exclude the 

following facts in the exercise of its discretion: 

Conclusion 

37. The first prosecution motion for judicial notice of adjudicated facts should be 

denied. It presents the illusion of judicial economy, but is in fact a recipe for an unfair 

and unwieldy trial. 

Word count: 2986 

Respectfully submitted, 
Q 

Radovan ~ a r a d z i c ~ ~  

24 Dr. Karadzic wishes to gratefully acknowledge the contribution of Ms. Erica Finkle, a law student at 
Columbia University (United States), working under the direction of Dr. Goran Sluiter of the Faculty of 
Law, University of Amsterdam (Netherlands) to the preparation of this response. 
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