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L. The Chamber should deny the Motion by Radovan Karadsié for Access to
Confidential Materials in the Deli¢ case filed on 14 April 2009 (“the Motion™) as
a paradigmatic example of a “fishing expedition™.

2. There is no relevant overlap of issues between the case against Radovan KaradZié
(“the Accused”) and that against Rasim Deli¢. That there is no relevant overlap is
perhaps best demonstrated by the Accused’s own desperate assertion that “zhe
Karadzi¢ and Deli¢ Indictments both involve crimes alleged to have occurred in
Bosnia and Herzegovina” (Motion, paragraph 7)! If that were the criterion,
practically every accused person before the Tribunal would automatically have

access to confidential materials in all other cases.

3. The attempt to find temporal overlap fares little better. The alleged temporal
overlap consists of the Karad?i¢ Indictment covering the period 1991-1995 and
the Deli¢ Indictment covering the period 1995 (Motion, paragraph 8). It does not
require an astute observer to note that the war in Bosnia and Herzegovina covered

the period, 1991-1995. Again, the alleged overlap is completely fictitious.

4, The Accused also secks refuge in an argument of “contexs”. He simply asserts that
“the crimes against Bosnian Serbs in the Deli¢ case provide context fo the crimes
charged against Dr. Karadzi¢” (Motion, paragraph 9), without any attempt to
explain what the relevant context is. It is self-evident that not every crime against
any person of Bosnian Serb ethnicity provides relevant context to the case against
Dr. Karadzié. Even if it did, “contexs” is something quite different from material

which will materially assist the Accused to prepare and present his case.

5. The alleged relevance of crimes against Bosnian Serbs to the issue of whether or
not the Accused participated in a joint criminal enterprise (Motion, paragraph 10)

is also something which is simply asserted, but not explained, by the Accused.

6. Finally, the Accused fails completely to identify, as the Tribunal’s case-law
requires him to do, the material sought in anything other than the most general
terms. The Appellant seeks access to “all confidential closed and private session
testimony, all closed session hearing transcripts, all confidential exhibits; and all

confidential inter partes filings and submissions and all confidential trial and
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Appeals Chamber decisions” (Motion, paragraph 1). Thus the defining criterion
for the material sought is simply that it be confidential in nature. In short, the
Accused seeks materials on the basis of their confidentiality alone, not on any
other basis. That is the clearest sign that the Motion is nothing other than the most
blatant “fishing expedition”, of the very sort which the Tribunal has time-and-
again deprecated in its case-law. The Accused has made not attempt to
demonstrate how having access to materials in the Delié¢ case, which are defined

as a class only by their confidential nature, will materially assist his case.

7. Set against the Accused’s fishing expedition, for absolutely anything that is
confidential in the Deli¢ case, are the very legitimate and compelling security
concerns of the protected witnesses in that case. Revealing their identities to
Radovan Karad?i¢, when he has failed to demonstrate in accordance with the
Tribunal’s established criteria why he should be granted such access, would run
completely counter to the Tribunal’s duty to protect those witnesses who are most

in need of such protection.

8. For the foregoing reasons, it is respectfully submitted that the Motion should be

denied.

Dated this 17% day of April 2009

f
%L o7
Vasvija Vidovi¢ and John Jones

Counsel and Co-Counsel for Rasim Deli¢
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