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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Gunal”) is seised of the Accused’s “Third
Motion for Finding of Disclosure Violations and f&emedial Measures” made orally through
his Legal Adviser on 21 June 2010 (“Third Motiofhe Accused’s “Submission in Support of
Third Motion for Finding Disclosure Violations arfidr Remedial Measures”, filed publicly on
22 June 2010 (“Submission in Support”), the AccisétFourth Motion for Finding of
Disclosure Violation and for Remedial Measuresledi publicly on 23 June 2010 (“Fourth
Motion”), the Accused’s “Fifth Motion for FindingfdDisclosure Violation and for Remedial
Measures”, filed publicly with a confidential Annex 28 June 2010 (“Fifth Motion”), and the
Accused’s “Sixth Motion for Finding of Disclosuradfation and for Remedial Measures”, filed
publicly on 9 July 2010 (“Sixth Motion”) (togethéMotions”), and hereby issues its decision
thereon.

|. Submissions

1. The Motions filed by the Accused argue multiplelaimns of the Tribunal's Rules of

Procedure and Evidence (“Rules”) by the Officelsd Prosecutor (“Prosecution”) in relation to
the late disclosure of material by the ProsecutiSpecifically, the Accused alleges violations of
Rule 66(A)(ii), Rule 66(B), and Rule 68 in conneatiwith the late disclosure of a total of ten
documents by the Prosecution. The Accused ackuigeiethe challenge faced in providing full

disclosure, and the good faith shown by the Prdsagubut suggests that the alleged violations
demonstrate a systemic problem in the Prosecutidisslosure practices which demands

remedial actior.

2. On 6 July 2010, the Prosecution filed the “Prosectd Consolidated Response to
Karadzt's Third, Fourth and Fifth Motions for Finding Dissure Violations and for Remedial
Measures, with Confidential Appendix” (“ConsoliddteResponse”).  Subsequently, on
12 July 2010, it filed the “Prosecution’s Respomsekaradzt’'s Sixth Motion for Finding of
Disclosure Violation and for Remedial Measures” €dgonse to Sixth Motion”). In the
Consolidated Response, the Prosecution argueghéed was no violation of Rules 68 and
66(B) “with respect to Rule 70 documents for whtble Prosecution was obligated under the
Rules to seek clearance from the providers priatisolosure However, it fails to expressly

address whether the late disclosure of documeritsuigect to Rule 70 clearance obligations

! Hearing, T. 3905-3906 and T. 3938-3939 (21 June 2010).
2 Submission in Support, paras. 18—20.
3 Consolidated Response, para. 3.
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amount to disclosure violations, but nevertheldsssses that it has implemented additional
mechanisms to “avoid future disclosure violationsd &o identify remaining undisclosed

items”?

A. Third Motion

3. In the Third Motion and the Submission in Suppdine Accused requests the Trial
Chamber to make an express finding that there dan h violation of Rule 68 of the Rules by
the Prosecution for its late disclosure of two doeats, and of Rule 66(A)(ii) of the Rules for

the late disclosure of one other document pertgitorthe testimony of John Wilsén.

4, The Accused argues that two of the documents aedhioy Wilson contain exculpatory
material, and the delayed disclosure of these deatsnby the Prosecution violated its
obligation under Rule 68 to disclose such matedal soon as practicabl&”.In addition, the
Accused argues that the third document, a Progeciutvestigator’s report of an interview with
Wilson (dated 11 October 2008), should have bestialied by the deadline of 7 May 2009 set
by the pre-trial Judge, and thus its disclosurel8nJune 2010 amounted to a violation of
Rule 66(A)(ii).

5. The Accused also argues that the further disclogsurel8 June 2010, of 12 memoranda
authored by Wilson, while not strictly a violatiof Rule 66(B) because the Accused had never
submitted a request for them, was in any eventhlgigrejudicial to the defence” given the
relevance of the documents, and the proximity stldisure to the testimony of the witnéss.
The Accused also makes reference to a supplemergayt disclosed on the morning of
Wilson’s testimony on 21 June 2010, which contawfigrmation provided by Wilson during his

proofing session with the Prosecutibn.

6. The Accused submits that the combined effect ofldbe disclosure of these documents

warrants Wilson being required “to return for figthcross examination once the defence has

Consolidated Response, para. 4.

Submission in Support, para. 19. The documents intiqneare a UNPROFOR Fax from Brig. Wilson to
Stoltenberg dated 4 August 1993 — re Deployment to BjeslaBRN 0171-73111-0171-73111 (a copy of this 1
page document was attached as Annex D of the Submissionppon$); an ICFY Memorandum from John
Wilson / Graham Messervy-Whiting (signed by Wilson) de2@ January 1993 — re Military Situation in Bosnia
and Herzegovina, ERN 0170-6498-0170-6502 (a copy of this five gagument was attached as Annex C of the
Submission in Support); and an OTP Investigator Informd&eport, dated 11/10/2008, ERN 0642-9017-0642-
9019 (a copy of this three page document was attachedreex/A of the Submission in Support).

Submission in Support, para. 9.

Submission in Support, para. 10-13.

Submission in Support, paras. 14-16, and Annex F. The Chéambenly been provided with a description and
indicative length of these documents. The documents include apadatipdates, incident reports, and
associated memoranda and correspondence.

Case No. IT-95-5/18-T 3 20 July 2010
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had the opportunity to review, digest and inveségthese materials® In addition, the

Accused seeks a general order that the Proseciitiah Attorney leading each witness be
required to certify “one week in advance of thditesny of all remaining witnesses, that it has
made a diligent search for all Rule 66 and 68 neltéor that witness and that all such material

has been disclosed?®.

7. The Prosecution submits that the Third Motion sticag# summarily dismissed because
it is an attempt to re-litigate issues that hadady been considered by the Trial Chantbeln
addition, the Prosecution argues that there wagatation of Rule 68 as the two documents in
guestion required the Prosecution to seek the abridehe relevant Rule 70 provider for their
disclosure to the Accuséd. It stresses that once these documents were fidenfibllowing its
internal procedures, it expeditiously sought cleaeafrom that provider for such disclosure. It
made that request on 31 May 2010, Rule 70 clearaasegranted on 14 June 2010, and the
documents in question were disclosed on 17 Jun®,2@irsuant to Rule 68. However, the
Prosecution does not explain why its Informatiop@urt Unit (“ISU”) had failed to identify

and request Rule 70 clearance for these documefueel31 May 2010.

8. The Prosecution also fails to expressly addressthenethe late disclosure of the
investigator’'s report of an interview with Wilsomlated 11 October 2008) amounted to a
violation of Rule 66(A)(ii). Rather, it merely dimes the steps taken by it to locate these
materials and identifies four additional mechanisin$ias implemented following the late

identification of this report to locate any remagiRule 66(A)(ii) material$®

9. In relation to the 12 memoranda disclosed on 1& 2210, the Prosecution submits that
given the Accused did not claim a Rule 66(B) oreR&8 violation, a remedy cannot be granted
by the Trial Chambel® Nevertheless, the Prosecution notes that the meerda all required
Rule 70 clearance and that they were “disclosedadiately upon receiving clearance” from
the provider’ It corrects the Accused’s submission by pointing that only nine of the 12
memoranda were authored by Wilson. It submits, thiaen the limited subject matter, limited

time frame and limited volume of these materiatg] the fact that additional time was granted

® Submission in Support, para. 17.

19 Submission in Support, paras. 16-17.

™ Submission in Support, para. 19.

12 Consolidated Response, para. 7.

13 Consolidated Response, paras. 8-9.

14 Consolidated Response, Confidential Appendix A.
!5 Consolidated Response, paras. 14-15.

16 Consolidated Response, para. 16.

" An urgent request for Rule 70 clearance was made bfribsecution on 8 June 2010, Rule 70 clearance was
granted and disclosure was made on 18 June 2010. ConstliResponse, Confidential Appendix A.
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to the Accused on 22 June 2010 to prepare the nel@mabf his cross-examination of Wilson,

their disclosure did not warrant “recalling the weiss for further cross-examinatiofi”.

10. In addition, the Prosecution argues that the failby the Accused to show actual
prejudice in connection with the alleged disclosuitations in the Third Motion precludes the

granting of any remedy by the Trial Chamber.
B. Fourth Motion

11. In the Fourth Motion, the Accused makes referenctné disclosure by the Prosecution
on 17 June 2010 of a memorandum relating to thgesumatter of the testimony of Herbert
Okun (“Memorandum”), who testified in this case nfro22 to 28 April 2016° The
Memorandum is authored by David Owen and includesimamary of a meeting held on 10
September 1992, attended byter alia, Okun, Owen and the Accused. During his testimany
these proceedings, Okun provided evidence abositnigeting. The Accused argues that this
document falls within the scope of a request toRhesecution made by him under Rule 66(B)
of the Rules on 6 April 2010, and also containsuépatory material which would warrant
disclosure as soon as practicable under Rule 6. the 6 April request, the Accused sought
“copies of all memorandums or transcripts of theetimgs at which Prosecution Witness
Herbert Okun and [the Accused] attendé&d”.

12. The Accused seeks an explicit finding that the &aton violated Rule 66(B) and
Rule 68 of the Rules due to its late disclosurehef Memorandum, and requests that it be
admitted as a Defence exhibit. He also repeatselgjgest that the Prosecution Trial Attorney
leading each witness be required to certify onekvadead of the testimony of that witness that
all relevant Rule 66 and 68 material has beenatiscf?

13. In response, the Prosecution submits that the Mandwm was disclosed, pursuant to
Rule 66(B) of the Rules, after receipt of clearafroen the relevant Rule 70 provider. This
Rule 70 clearance was sought on 10 May 2010, fatiguhe Accused’s Rule 66(B) requests of
6 and 23 April 2016* Rule 70 clearance was granted on 10 June 20&i0thenMemorandum

18 Consolidated Response, para. 16.
19 Consolidated Response, paras. 12—13.

20 Fourth Motion, Annex B. The Memorandum is a five pagertepoDavid Owen regarding the visit by the co-
chairmen of the Steering Committee to Zagreb, SarajaddBelgrade from 9 to 12 September 1992.

% Fourth Motion, para. 7.

22 Fourth Motion, Annex A.

% Fourth Motion, para. 12.

24 Consolidated Response, Confidential Appendix A.

Case No. IT-95-5/18-T S 20 July 2010
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in question was disclosed on 17 June 2§1The Prosecution notes that the Memorandum was
only identified as a result of searches conduateeésponse to the Accused’'s Rule 66(B) request
of 23 April 2010. It states that this requestlitses untimely?® and also outlines the reasons

why the Memorandum had not been identified in ievfpus ISU searchés.

14. In addition, the Prosecution argues that the Menduen does not contain Rule 68
material with respect to Okun’s eviderfegnd that in any event it can be put to David Owen
when he is brought to testify and “sought to bedézrd as an exhibit at that tin&”. The
Prosecution again asserts that the failure by tteuged to show actual prejudice in connection
with the alleged disclosure violations in the Fauvtotion precludes the granting of any remedy
by the Trial Chambet’

C. Fifth Motion

15. In the Fifth Motion, the Accused identifies threaformation reports” and one witness
statement disclosed to him by the Prosecution oduz@ 201G! and seeks a specific finding
that the Prosecution has violated Rule 66(A)(ii}ted Rules in relation to them, in addition to a
remedy “which would serve to deter such violatiomshe future™? At the date of disclosure,
the most recent statement had been in existengerfermonths and the other statements had all
been in existence as at 7 May 2009, when all R6{&)gii) material was due to be disclos&d.
Unlike the situation with regard to the Third anouRh Motions, the witnesses affected by the
Fifth Motion have yet to testify in these procegdin Remedies suggested by the Accused
include the “exclusion of the testimony of someadirof the affected witnesses, or an order
requiring the lead prosecutors to personally oettiit they have verified that Rule 66(A)(ii) has

now been complied with as to all remaining witne&sé

% Consolidated Response, Confidential Appendix A.
%6 Consolidated Response, para. 24.

2" Consolidated Response, Confidential Appendix A. The Cintasetl Response notes that the Memorandum does
not contain the word “Okun”.

28 Consolidated Response, para. 21.
% Consolidated Response, para. 23 and Confidential Appendix A.
% Consolidated Response, para. 25.

3L OTP Investigator's Notes Information Report on meetinth wiitness KDZ105 dated 11 November 2002,
Witness Statement of KDZ145 dated 28 April 2009, OTRestigator’s Information Report for withness KDZ226
dated 7 September 2009, and OTP Investigator’'s Inform&&port for withess KDZ245 dated 5 February 2007.
The Chamber has only been provided with a description andatidiclength of these documents in the
Confidential Annex to the Fourth Motion.

32 Fifth Motion, para. 9.

33 SeeOrder Following Status Conference and Appended Work Plaprib 2009 (“Status Conference Order”),
para. 7.

34 Fifth Motion, para. 9.
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16. The Prosecution argues that the Fifth Motion shoalsb be dismissed. While it
expresses regret for the “oversight” in the disetesof witness-related materials, it fails to
specifically address whether the late disclosurthefdocuments referred to in the Fifth Motion
amounts to a violation of its disclosure obligasiomder Rule 66(A)(iif> The Prosecution
instead focuses on arguing that that there has heeprejudice to the Accused because the
documents “had been provided well in advance ofwifiresses’ testimony* and submitting

that, in any event, the relief sought by the Accduisaunnecessary and disproportionigte.
D. Sixth Motion

17. In the Sixth Motion, the Accused identifies two mass statements (in the form of
proofing notes of witness Matito Mandic¢) disclosed to him by the Prosecution on 7 July®@01
after the commencement of his cross-examinatioMahdic, and seeks a finding from the
Chamber that the Prosecution has violated Rule }§6(An relation theretd® The Accused

therefore seeks additional time for his cross-eration of Mandt, and re-iterates his request
that the Prosecution trial attorneys “personallgtifjethat they have verified that Rule 66(A)(ii)

has now been complied with as to all remaining esses™’

18. In response, the Prosecution argues that the pigpafotes do not contain any new
material, and notes the failure of the Accusedamanstrate any prejudice caused by their late
disclosure or any justification for additional tinte cross-examine Mandf® While the
Prosecution identifies additional measures “to esslrfurther the error at issu®,it fails to
specifically state whether the late disclosureh&f tocuments referred to in the Sixth Motion

amounts to a violation of its disclosure obligaiamder Rule 66(A)(ii).

1. Applicable Law

19. Rule 66(A)(ii) requires the Prosecution (within ine-limit prescribed by the Trial
Chamber or pre-trial judge) to make available t® Befence “copies of the statements of all
witnesses whom the Prosecutor intends to calldtifyeat trial, and copies of all transcripts and

written statements taken in accordance with Rulbi§ZRule 92ter, and Rule 92juatef.

% Consolidated Response, para. 29 and Confidential Appendix B.
% Consolidated Response, para. 9.

37 Consolidated Response, paras. 30-31.

3 Sixth Motion, paras. 1-2.

%9 Sixth Motion, para. 10.

0 Response to the Sixth Motion, para. 4.

1 Response to Sixth Motion, para. 6.

Case No. IT-95-5/18-T 7 20 July 2010
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20. Rule 68 requires the Prosecution (as soon as gaads) to “disclose to the Defence any
material which in the actual knowledge of the Pcoser may suggest the innocence or mitigate
the guilt of the accused or affect the credibilitfy Prosecution evidence”. This continuing
obligatior? to disclose exculpatory material is subject to fhevisions of Rule 70, and in
particular of Rule 70(B) which requires the Prosecuto obtain the consent of the relevant
provider before disclosure of information which Hasen provided to it “on a confidential

basis”.

21. Rule 68bis provides that the Trial Chamber maypprio motuor at the request of either
party, decide on sanctions to be imposed on a pentgh fails to comply with its disclosure
obligations under the Rules. Even if the Chambeatisfied that there has been a failure by the
Prosecution to comply with its disclosure obligatipthe appropriateness of a remedy will

depend on whether there has been actual prejuslite tAccused®

22.  Previous decisions of the Trial Chamber set outnore detail how these disclosure-
related provisions are to be applied, and thisudision will not be repeated héfe.Similarly,
the Chamber has previously emphasised the impatarictimely compliance with those

obligations to the trial process and specificallytte Accused’s preparation for trfal.

[1l. Discussion

A. Preliminary matters

23.  The Trial Chamber notes that the Prosecution reguesave to exceed the word limit of
its Consolidated Response by 2,092 wdfd§iven that the Consolidated Response addresses a
number of issues raised in multiple motions filgdtlve Accused, the Chamber is satisfied that

the requested extension of the word limit is juestif

“2 Decision on the Accused’s Motion to Set Deadlines for Diseégsl October 2009 (“Decision on Deadlines for
Disclosure”), para 19, citinBrosecutor v. Blaskj Case No. IT-95-14-A, Judgement, 29 July 2004, para. 267.

3 Decision on Accused’s Second Motion for Finding Disclosure adimh and For Remedial Measures,
17 June 2010 (“Decision on the Second Disclosure Violatioriad®t para. 16 citingProsecutor v. Miroslav
Bralo, Case No. IT-95-17-A, Decision on Motions for Acces&xoParte Portions of the Record on Appeal and
For Disclosure of Mitigating Material, 30 August 2006, pe&84 (citing Prosecutor v. Jevénal KajelijelCase
No. ICTR-98-44A-A, Judgement, 23 May 2005, para. Fgdsecutor v. Radislac Krsti Case No. IT-98-33-A,
Judgement, 19 April 2004, para. 153).

4 seeDecision on the Second Disclosure Violation Motion, paras. Degjsion on Deadlines for Disclosure,
paras. 7-20.

45 Decision on the Second Disclosure Violation Motion, para8, citingProsecutor v. Lukiand Luké, Case No.
IT-98-32/1-PT, Decision on Prosecution’s Motion to Amend eR6b ter Witness List and on Related
Submissions, 22 April 2008, para. 16.

“¢ Consolidated Response, para. 6.

Case No. IT-95-5/18-T 8 20 July 2010
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24. The Trial Chamber reiterates that “it is an essémiement of Rule 66(A)(ii) that the
disclosure of material falling under this Rule mastur within a specific time limit In this
case, the Prosecution was required to disclogeudd! 66(A)(ii) material to the Accused no later
than 7 May 2009° The Trial Chamber has consistently expressezbitsern about the volume
of Rule 66(A)(ii)) material which has been disclosater the 7 May 2009 deadline, and that

such disclosure was exceptional and should onlyrdice reasons identified by the Chambeér.

25.  With regard to the disclosure of Rule 68 matetia, Trial Chamber recognises that the
obligation on the Prosecution is an ongoing onehshat if new material falling within the Rule
comes to light, it should provide such material iediately to the Defence. However, the
Prosecution has been on notice for a consideraie that it should “disclose, as soon as
possible, all the Rule 68 material currently in pisssession,” and has been directed by the
Chamber to expedite its search for additional gpatairy material which may be contained in its
various collections of evidenc®. The Chamber is of the view that this process khoow have
been completed, and that all Rule 68 material atigren the possession of the Prosecution

should have been disclosed to the Accused.

26. With these general considerations in mind, the Gleanwill examine each of the

Motions in turn.
A. Third Motion

27. The Chamber notes that two of the documents idedtih the Third Motion, which

pertain to witness John Wilson, required Rule #ance prior to disclosure to the Accused.
Given that the Prosecution sought the relevantatez on 31 May 2010, which was granted on
14 June 2010, and that the documents in questioa disclosed on 17 June 2010, the Trial
Chamber is satisfied that these items were disdltsethe Prosecution without undue delay

following the granting of the required clearancethyy Rule 70 provider.

28. However, what is not apparent is the reason whyPtimsecution did not seek clearance
to disclose these items to the Accused at a mucleraate. While the Prosecution’s

continuing obligation under Rule 68 is subject tdeRk70, the Trial Chamber has already clearly
instructed it to “to obtain the consent of the valet Rule 70 providers for disclosure of any

such exculpatory materiaf’, and to disclose “as soon as possible, all the ®B8lematerial

“" Decision on Deadlines for Disclosure, para. 13.

“8 Status Conference Order, para. 7(1).

% Decision on the Second Disclosure Violation Motion, para3; Recision on Deadlines for Disclosure, para. 14.
%0 Decision on Deadlines for Disclosure, para. 20.

*1 Decision on Deadlines for Disclosure, para. 19.

Case No. IT-95-5/18-T 9 20 July 2010
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currently in its possessiofi. The necessary delay in obtaining Rule 70 cle@ratwes not
excuse the delay in originally identifying the nedat documents and requesting that clearance.
Therefore the Trial Chamber finds that the Prosenutas violated Rule 68 with respect to the

disclosure of the first two documents identifiedtie Third Motion>®

29. The third document referred to in the Third Motieran Investigator Information Report
of an interview with John Wilson, dated 11 Octol#08, which was disclosed by the
Prosecution to the Accused on 17 June 2010. TbsePution cites “oversight” as the reason
for the delay in its disclosure but fails to addreshether it amounts to a violation of
Rule 66(A)(ii). Having reviewed the document, theal Chamber is of the view that it is a
statement which does fall within the scope of Rab€A)(ii) and should have been disclosed
earlier to the Accused in accordance with the deadlet by the pre-trial Judgé.Therefore the

Chamber finds that the Prosecution has violatede Rad(A)(ii) in relation to the delayed

disclosure of the third document referred to inThad Motion.

30. The Trial Chamber does not accept the Prosecutamgisment that the Third Motion is
an attempt to re-litigate identical issues. Wliile Chamber did consider the oral submissions
relating to the late disclosure of these three dwmis, the ruling delivered by the Trial
Chamber on 22 June 2010 was limited to whetheldltgsdisclosure warranted postponement of

cross-examination by the Accus®d.

31. Having considered the length and subject mattethef documents referred to in the
Third Motion?® the fact that one of the documents was admitted @vidence and the

additional time granted by the Chamber to the Aedu®r the preparation of the remainder of
his cross-examination for John Wilson, the Triak@iber is of the view that the Accused has

failed to demonstrate that he has been prejudigeteblate disclosure of these documents.

52 Decision on Deadlines for Disclosure, paras. 19-20.

%3 SeeProsecutor v. Popoviet. al, Case No. IT-05-88-T, Decision on Joint Defence Motind Supplementary
Motion to Strike the Testimony of Witness PW-168, 18 day008, para. 13 citing the two step approach to
evaluating alleged Rule 68 violationsPnosecutor v Kordi and Cerkez Case No. IT-95-14/2-A, Judgement, 17
December 2004, para. 179.

* For the definition of “witness statemerstéeProsecutor vLuki¢ and Luki, Case No. IT-98-32/1-T, Decision on
Milan Lukic's Motion to Suppress Testimony for FailureTahely Disclosure with Confidential Annexes A and
B, 3 November 2008, para 12 aRdosecutor v. Milutinov et. al.,Case No. IT-05-87-T, Decision on Ojdéni
Motion for Disclosure of Witness Statements and foidiig of Violation of Rule 66(A)(ii), 29 September 2006,
para. 14 citing the Appeals ChamberRrosecutor v. Tihomir Blaski Case No. IT-95-14-A, Decision on the
Appellant's Motion for the Production of Material, SuspensiorEgtension of the Briefing Schedule, and
additional filings, 26 September 2000, para. 15.

%5 Hearing, T. 3941 (21 June 2010); Hearing, T. 4022—4023u@2 2010).

56 The Chamber has also considered the further disclosure8 dre 2010, of 12 memoranda authored by or
related to the testimony of John Wilson.
57 SeeExhibit D336.

Case No. IT-95-5/18-T 10 20 July 2010
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32. The Trial Chamber reiterates its Decision on theo&d Disclosure Violation Motion

that ordering the Prosecution to certify compliandth its Rule 66(A)(ii) disclosure obligations
for all remaining witnesses in this case is notediective and practical remedy given the
legitimate circumstances which would justify disioe of Rule 66(A)(ii) material at a later

stage in proceedings.
B. Fourth Motion

33.  The Chamber notes that the Memorandum referredntahé Fourth Motion was
disclosed to the Accused on 17 June 2010, ancesetatthe subject matter of the testimony of
witness Herbert Okun, who testified in this caserfr22 to 28 April 2016° The Accused
argues that this document falls within the scope oéquest to the Prosecution made by him
under Rule 66(B) of the Rules on 6 April 2010, @b contains exculpatory material falling

within the terms of Rule 6%

34. The Memorandum is authored by David Owen, whosied as a witness still to testify
in this case, and includes a summary of a meetdydn 10 September 1992, attendeditgr
alia, Okun, Owen, and the Accused. During his testiynarthese proceedings, Okun provided
evidence about this meeting. Therefore, the Tiadmber is satisfied that the Memorandum
falls within the scope of the Accused’s Rule 66(Bjuest for “copies of all memorandums or
transcripts of the meetings at which Prosecutiorinégs Herbert Okun and [the Accused]
attended®*

35.  While the Memorandum falls within the scope of Ble 66(B) request, the document
required Rule 70 clearance prior to disclosure. e Hrosecution made a request for such
clearance on 10 May 2010, it was granted on 10 2046, and the Memorandum was disclosed
on 17 June 201%. The Trial Chamber is satisfied that the Memorandwas disclosed
expeditiously following receipt of the required a@tance under Rule 70. Thus, having
considered the timing and breadth of the AccusBdle 66(B) requests on 6 April and 23 April
2010, and the steps taken by the Prosecution tdifiggend seek clearance for disclosure of the
Memorandum, the Chamber is of the view that theae mo violation of Rule 66(B) with respect

to the disclosure of the Memorandum referred tinenFourth Motion.

%8 Decision on the Second Disclosure Violation Motion, para. 18.
%9 Fourth Motion, Annex B.

% Fourth Motion, para. 7.

%1 Fourth Motion, Annex A.

%2 Consolidated Response, Confidential Appendix A.

Case No. IT-95-5/18-T 1 20 July 2010
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36. In addition, the Accused argues that the Memorandamains information contrary to
parts of Okun’s testimony, and therefore constittRelle 68 materid® The main basis of this
assertion is the absence of a reference in the veerdam to any acknowledgement by the
Accused of ethnic cleansing, whereas Okun testififed he “frequently acknowledged that
ethnic cleansing occurref®. The Prosecution stresses that Okun’s testimomgahding
Karadzt's acknowledgement of ethnic cleansing was givegeineral terms, and not in relation
to this specific meeting® and that there is no contradiction between the Mamdum and that
testimony. Having considered the Memorandum aedstibmissions of the parties, the Trial
Chamber is not convinced that it contradicts oe@# the credibility of Okun’s testimony. On
this basis, the Chamber is of the view that theais mo violation of Rule 68 with respect to the

disclosure of the Memorandum referred to in therffolotion.

37.  While the Trial Chamber is not satisfied that théees been a technical violation of
Rule 66(B) or Rule 68, given that the Memorandunguestion dates back to September 1992,
and it appears to be relevant to the testimonylafrCand other witnesses to be brought by the
Prosecution, the Trial Chamber observes, nonetheldwmt the Prosecution should have
identified this document and sought clearance tordisclosure to the Accused well before
10 May 2010. However, having considered the lergtth subject matter of the Memorandum
and the opportunity to put the document to Davide@wuring his testimony, the Trial Chamber
is not satisfied that the Accused has demonstihiziche had been prejudiced by its disclosure
in June 2010. It follows that the additional remesdsought by the Accused are not warranted at

this stage.
C. Fifth Motion

38.  The three “information reports” and one witnessestent identified in the Fifth Motion,
pertaining to witnesses KDZ105, KDZ145, KDZ226, ak®Z245 were disclosed by the
Prosecution to the Accused on 23 June 2810t the date of disclosure the most recent
statement had been in existence for nine monthd,th@ other statements had all been in

existence as at 7 May 2009, when all Rule 66(A)@terial was due to be disclosed.

39. While the Prosecution expresses regret for the r&gbt” in the disclosure of these

witness-related materials, it fails to specificaliggdress whether the late disclosure of the

83 Fourth Motion, para. 9-10.
6 Fourth Motion, para. 9.
% Consolidated Response, para. 21.

% OTP Investigator's Notes Information Report on meetinth wiitness KDZ105 dated 11 November 2002,
Witness Statement of KDZ145 dated 28 April 2009, OTP ligator’'s Information Report for withess KDZ226
dated 7 September 2009, and OTP Investigator’s Inform&eport for withness KDZ245 dated 5 February 2007.
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documents referred to in the Fifth Motion amoumtsatviolation of its disclosure obligations
under Rule 66(A)(iif’

40. The Trial Chamber is of the view that these statémdo fall within the scope of Rule
66(A)(ii).°® The three statements which were in existenceldhwave been disclosed by the 7
May 2009 deadline. The fourth statement, datedpteSnber 2009, should have been disclosed
as soon as possible thereafter, and certainly lvegtire 23 June 2010. Therefore, it finds that
the Prosecution has violated Rule 66(A)(ii) in tela to the four statements referred to in the
Fifth Motion.

41. However, having considered the length and naturé¢hef documents and the time
available to the Accused to consider them before rdevant witnesses will be called to
testify®®, the Trial Chamber is not satisfied that the Aetlibas demonstrated that he has been
prejudiced by their late disclosure. The Chamledterates that it “should exclude evidence
only if its probative value isubstantiallyoutweighed by its prejudicial impact. It follows

that the additional remedies sought by the Accusmiiiding the exclusion of the testimony of

the affected witnesses, are not warranted at thiges
D. Sixth Motion

42.  The two witness statements (in the form of proofiates for Mondilo Mandi¢) referred

to in the Sixth Motion were disclosed by the Presem on 7 July 2010, after the
commencement of the Accused’'s cross-examinationMahdic. As noted above, the
Prosecution fails to address whether the late asceé of these documents amounts to a
violation of its disclosure obligations under R6I&(A)(ii). The Trial Chamber is of the view
that these statements do fall within the scopewéR6(A)(ii).”* Given that they are dated 22-
23 March 2010 and 3 May 2010, respectively, th@ady should have been provided to the
Accused, in anticipation of Mangs testimony in these proceedings, well before Iy 2010.
Therefore, the Trial Chamber finds that the Progeowhas violated Rule 66(A)(ii) in relation to

the disclosure of the two proofing notes referethtthe Sixth Motion.

43. However, having considered the length and subjeaiten of the documents and the

absence of new material in them, the Trial Chambenot satisfied that the Accused has

67 Consolidated Response, para. 29 and Confidential Appendix B.
%8 Seepara. 29 above for the definition of a Rule 66(A)(ii) ‘wéss statement”.

% According to the Consolidated Response, Confidential Appehdiitness KDZ105 is a reserve witness who
may not be called, KDZ245 is approximately 940 the present witness calling order, KDZ226 is approxiyat
76" in the present witness calling order, and KDZ145 is apprdari;a2d” in the present witness calling order.

0 Decision on the Second Disclosure Violation Motion, paracitihg Rule 89 of the Rules.
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demonstrated that he had been prejudiced by thieirdisclosure. It follows that the additional
remedies sought by the Accused, including the retqfe additional time for his cross-

examination of Mandiare not warranted at this stage.
F. General Observations

44.  The Trial Chamber notes that the Prosecution laxgresed that the reason for the delay
in disclosure of a number of the documents idesttifn the Motions was oversight on its part.
It is imperative that the Prosecution maintainsoeganised, efficient, and thorough system for
the review of documentary evidence to ensure thlatnaterial falling within the various
disclosure-related Rules is provided to the Accused prompt manner, in accordance with

those Rules.

45. In light of the Chamber’'s Decision on the Seconddisure Violation Motion, the
Consolidated Response emphasises that it “has mepieed additional mechanisms to avoid
future disclosure violations and to identify reniag undisclosed items™ and provides an
outline of the technical procedures undertakenhgy Rrosecution in reviewing documentary
evidence. The Response to the Sixth Motion alstines the assignment of a “person to

supplement the existing inter-case communicatiganding witness disclosuré®.

46. The Chamber considers that a reasonable time haslaysed to form a view as to
whether the additional mechanisms implemented byPttosecution following the Decision on
the Second Disclosure Violation Motion have suceeeitt addressing the continuing concerns
of the Trial Chamber and the Accused about thed@ig#on’s disclosure regime. If, however,
the Prosecution continues to disclose further B6I&)(ii)) material each month, and there is a
real issue of prejudice to the Accused, the Triz@ber will consider ordering the more serious

remedial action envisaged in the Decision on tteBe Disclosure Violation Motioft,

47. In addition, in order to satisfy itself that theoBecution is diligently taking concrete
measures to ensure compliance with its discloshbiligaiions, and to avoid any future disclosure
violations, the Trial Chamber will be assisted bgledailed report by the Prosecution about the
progress made towards completion of the necessargises and review as set out in paragraph
15 of the Consolidated Response. This report shioeilprovided to the Chamber by 20 August
2010.

"L Seepara. 29 above for the definition of a Rule 66(A)(ii) ‘wess statement”.
2 Consolidated Response, Confidential Appendix A.

3 Consolidated Response, para. 4.

"4 Response to the Sixth Motion, para. 6.

Case No. IT-95-5/18-T 14 20 July 2010



37911

IV. Disposition

48.  For the foregoing reasons, the Trial Chamber ntitesdisclosure violations identified
above, but given the absence of demonstrated pcejud the Accused, and pursuant to

Rules 54, 66A(ii), 66B, 68, and @8s of the Rules, the Trial Chamber hereD#NIES the
Motions.

Done in English and French, the English text beiathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this twentieth day of July 2010
At The Hague
The Netherlands

[Seal of the Tribunal]

S Decision on the Second Disclosure Violation Motion, paras46-1
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