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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons

Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Gunal’) is seised of the “Prosecution’s
Submission Regarding Additional Transcript PagesmfrMontilo Mandit’s Stanisé &

Zupljanin Testimony for Admission into Evidence”, filed od uly 2010 (“Submission”), and
the “Corrigendumto Prosecution’s Submission Regarding AdditionednBcript Pages from
Momgcilo Mandi¢’s Stanisé & Zupljanin Testimony for Admission into Evidence”, filed on

22 July 2010, and hereby issues its decision timereo

. Background and Submissions

1. In the present case, Mr. Md@ito Mandi¢ (“Mandi¢”) was listed as a witness to be
brought by the Office of the Prosecutor (“Prosemnifj pursuant to Rule 9r of the Tribunal’s
Rules of Procedure and Evidence (“Rules”). Howgeuppon his arrival at the Tribunal in June
2010, he requested to give his evidence as a Chamitness and testified as such from 30 June
to 16 July 2010. Mandihad testified previously in the cases Rrfosecutor v. KrajiSnik

(“Krajidnik case”)! and inProsecutor v. Stani&i& Zupljanin (“ Stanisé & Zupljanin case”)?

2. At the outset of his testimony in this case, thesBcution sought the admission into
evidence of the transcript of Madt testimony in theKrajiSnik case as his Rule 9@r
statement, and this transcript has thus been aimés exhibit C2. On 6 July 2010, the
Chamber admitted 61 of the 71 exhibits tenderetheyProsecution as associated with Maisdi
testimony in theKrajisnik case® However, the Chamber denied the remaining tepqsed
associated exhibits, all intercepted telephone exsations, noting that it did not find them to
form an “inseparable and indispensable” part of 8éa testimony in theKrajisnik case’. On

8 July 2010, the Accused notified the Chamber by wh email that he wished to tender
portions of Mandi’s testimony from theStani& & Zupljanin case’. In an oral ruling on 16 July
2010, the Chamber admitted all of the transcripgegatendered by the Accusednd the

Accused, in turn, informed the Chamber in court th& would not be submitting any of the

The dates of his testimony were 23-26, 29-30 November 20049410 December 2004.

The dates of his testimony were 3—7 May 2010.

Hearing, T. 4691-4692 (6 July 2010).

Hearing, T. 4691-4692 (6 July 2010).

The portions are as follows: T. 9435-9436; T. 9440; T. 9458:9T. 9462-9465; T. 9475-9481; T. 9484-9486;
T. 9489-9490; T. 9492-9500; T. 9504-9405; T. 9510-9515; T. 9528;- T. 9531-9534; T. 9545-9548; T.
9560-9564; T. 9568-9573; T. 9580-9581; T. 9583; T. 9585-9608; T. 9610-9&RZF9623; T. 9626-9643;
T. 9649-9651; T. 9653-9659; T. 9622-9677; T. 9680-9693; T. 9698 T. 9700-9702; T. 9704-9710; T.
9716; T. 9718-9731; T. 9738-9740; T. 9743; T. 9754-9758; T. A76K,68-9769; T. 9779-9783; T. 9785; T.
9798-9801; T. 9810-9813; and T. 9818-9821.

® Hearing, T. 5287 (16 July 2010).
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exhibits associated with Marith testimony in theStani& & Zupljanin cas€. Also on 16 July
2010, the Prosecution indicated that it wished @éndéer additional portions of Marits
testimony in theStanisé & Zupljanin case, along with the corresponding associated &shib
which it would identify in a written submissidnThe Accused stated that he did not object to
the Prosecution tendering such additional pdg&$e Chamber then indicated that all of the
admitted pages from Mari testimony in theStanisé & Zupljanin case would be given one

exhibit number®

3. In the Submission, the Prosecution identifies thpages of theStanisé & Zupljanin
transcript which it would wish to have admitted rowith those submitted by the Accuséd.
Additionally, the Prosecution requests the admissb 25 documents, which it describes as
exhibits associated with the portions of tB&@nisé & Zupljanin transcript it tenders in the
Submission, as well as some associated with thgopsertendered by the Accused and already
admitted by the Trial Chamb&t. The Prosecution submits that all of the documén® an
inseparable and indispensable part of Mésdiestimony in theStanist & Zupljanin case® It
further notes that 12 of the documents tenderetthenSubmission are not on its Rule #®%5
exhibit list** Two of these 12 documents are maps marked by Mahaiing his testimony in
the Stanist & Zupljanin case, after the Prosecution had submitted its Boiter exhibit list in
the present casd. The Prosecution further submits that the relegasfcthe remainder of the
documents arises from the admission of the trgoispages from Mandis testimony in the

Stanisi & Zupljanin case tendered by the Accuséd.

4, On 3 August 2010, the Accused filed the “ResporseMbtion to Admit Mandi
Testimony and Exhibits” (“Response”), stating theg does not object to the Submission.
However, the Accused maintains his previously-esged objection to the admission of pre-war

intercepted conversations pursuant to Rule 95eRtles"’

" Hearing, T. 5317 (16 July 2010).
8 Hearing, T. 5317 (16 July 2010).
® Hearing, T. 5317 (16 July 2010).
9 Hearing, T. 5287 (16 July 2010).

1 The portions are as follows: T. 9420-9426; T. 9466-9467; 32-8U83; T. 9487-9488; T. 9491; T. 9506-9507;
T. 9535-9542; T. 9549; T. 9552-9556; T. 9619-9621; T. 9771-9780784-9793; and T. 9796-9797.
Submission, para. 1.

2 Submission, paras. 1-2.
13 Submission, paras. 1-2.

4 The Prosecution notes that the documents with the followirlg 65ter numbers are not on its Rule &5 list:
22926, 22927, 22928, 22929, 22930, 22931, 22932, 22933, 22934, 22935, 22936049151 Submission,
paras. 1-2.

15 Submission, para. 1.
16 Submission, paras. 1-2.
" Response, para. 1.
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1. Applicable Law

5. Where a party calls a witness pursuant to Rulebi@2or ter, it may also tender for
admission into evidence documents that have besisied by the witness in his or her witness
statement or previous testimotiy. In addition to meeting the fundamental requiretseor
admission under Rule 89 of the Rules, these “aatatiexhibits” must form an “inseparable
and indispensable” part of the witness’s writterdemce, as the Trial Chamber has previously

explained:

[DJocuments accompanying the written statementstranscripts which “form an
inseparable and indispensable part of the testimoag also be admitted pursuant to
Rule 92bis. Not every document referred to in a witness’sttem statement and/or
transcript from a prior proceeding automaticallynis an “inseparable and indispensable
part” of the witness’s testimony. Rather, a docotialls into this category if the witness
discusses the document in his or her written stam¢rar transcript, and if that written
statement or transcript would become incomprehénsib have lesser probative value
without the admission of the documéht.

6. Additionally, as noted by the Trial Chamber in imevious “Decision on the
Prosecution’s Motion for Leave to File a Suppleraéfule 65ter Exhibit List”, Rule 65ter
(E)(iii) of the Rules providesinter alia, that the Prosecution shall file the list of extsht
intends to offer within a time-limit set by the greal Judge and not less than six weeks before
the Pre-Trial Conference. If the Prosecution retgi¢ghe addition of some items to its exhibit
list later than six weeks before the Pre-Trial @oahce, the Trial Chamber may authorise this
addition in the exercise of its inherent discretiormanage the trial proceedings, and if satisfied

that this is in the interests of justite.

7. When exercising this discretion, the Trial Chambramines whether the Prosecution

has shown good cause for its request and whethatetims sought to be added are relevant and

18 See for example Decision on Prosecution’s Third Motion for Admission of Statats and Transcripts of
Evidence in Lieu oViva VoceTestimony Pursuant to Rule 3f%s (Witnesses for Sarajevo Municipality), 15
October 2009 (“Decision on Third Rule 93s Motion”), para. 11; Decision on Prosecution Motion for
Admission of Testimony of Witness KDZ198 and AssamiaExhibits pursuant to Rule @uater, 20 August
2009, paras. 4-10; Decision on Prosecution Request for Recatgideand/or Certification of Parts of the
“Decision on Prosecution’s Motion for the Admission of thadence of KDZ172 (Milan Bak) Pursuant to
Rule 92 gater’, 3 June 2010, paras. 24-25.

19 Decision on Third Rule 9Bis Motion, para. 11.See alsd®rosecutor v. Luki & Luki¢, Case No. IT-98-32/1-T,
Decision on Confidential Prosecution Motion for the Admissib Prior Testimony with Associated Exhibits and
Written Statements of Witnesses pursuant to Rule©® July 2008, para. 15.

2 prosecutor v. Popoviet al, Case No. IT-05-88-AR73.1, Decision on Appeals Against Decigidmitting
Material Related to Bor@anin’s Questioning, 14 December 200P¢povi et al Appeal Decision”), para. 27,
Prosecutor v. Perigi Case No. IT-04-81-PT, Decision on Prosecution Motion foaveeto File a Fifth
Supplemental Rule 6tr Exhibit List with Annex A (Confidential), 29 August 2008, pai®; Prosecutor v.
Dragomir MiloSevé, Case No. IT-98-29/1-T, Decision on Prosecution’s Third Mof@mnLeave to Amend Its
Rule 65ter Exhibit List, 23 April 2007, p. 3 @ragomir MiloSevi Decision”).
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of sufficient importance to justify their late addn.** The Trial Chamber may also take into
account other factors which militate in favour of against a requested addit@nincluding
whether the proposed evidencepisma facierelevant and of probative value to the charges
against an accusétithe complexity of the case, on-going investigatioand translation of
documents and other materidls. Finally, the Trial Chamber must carefully balansey
amendment to the Prosecution’s exhibit list with aafequate protection of the rights of the
accused® That is, the Trial Chamber must be satisfied #trmendments to the exhibit list at
that stage of the proceedings provide an accusédisat notice, and do not adversely affect

his ability to prepare for trigf

I1l. Discussion

8. The Chamber has reviewed the additional transpages from Mandis testimony in
the Stanist & Zupljanin case tendered by the Prosecution in the Submissidmotes that the
Accused does not object to the admission of thekktianal portions. The Chamber has
considered the Prosecution’s request and will adimét additional portions of Mands
evidence from th&tanisié & Zupljanin case tendered in the Submission pursuant to Ruer9
As instructed by the Chamber in court, all of then#ited portions of Mandis testimony in the

Stanisi & Zupljanin case should be uploaded into ecourt and givererhibit numbef’

9. In relation to the proposed associated exhibitsléesd by the Prosecution in its
Submission, the Chamber first notes that 12 ofditjuments are not on the Prosecution’s Rule
65 ter exhibit list, and that the Prosecution must thenebe seeking to add those documents to
its list at the same time as tendering them foriasion into evidenc& Two of the documents,
assigned Rule 6%r numbers 22929 and 22930, are maps which Mamdirked during his
testimony in theStanisé & Zupljanin case on 3 May 2010, well after the Prosecutiomstiéd

its Rule 65ter exhibit list. As such, the Chamber is satisfieatthe Prosecution could not have

included them on its Rule @Br exhibit list in accordance with the time-line ggtthe pre-trial

21 Popovi et al Appeal Decision para. 37;Prosecutor v. Stani&i and Simatovi, Case No. IT-03-69-T,
Confidential Decision on Prosecution Motion for Leave to Amaadrule 65ter Exhibit List, 8 May 2008
(“Stanisé & Simatové Decision”), para. 6.

22 stanistt & Simatovié Decision, para. 6.

23 Dragomir MiloSevé Decision, p. 3Prosecutor vPopovi et al, Decision on Prosecution’s Motions for Leave to
Amend Rule 63er Witness List and Rule 6&r Exhibit List (Confidential), 6 December 2006, p. P@povi et
al. Decision”).

% popovi: et al Decision, p. 7.

% stanisi & Simatovié Decision, para. 6.
% Dragomir MiloSevié Decision, p. 3.

%" Hearing, T. 5287 (16 July 2010).
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Judge, as envisaged by the Rules, and it is n@asonable for it to have not sought leave for
their addition to that list at an earlier date.efidfore, the Chamber grants the Prosecution leave
to supplement its Rule &®&r exhibit list with the documents with Rule &r numbers 22929
and 22930, and will consider their admission, piedi they form an inseparable and

indispensable part of Marid testimony inStanisé & Zupljanin, as discussed further below.

10.  Even though the Accused does not object specifitalthe addition of the remaining ten
documents to the Prosecution’s Ruletébexhibit list, or to their admission into evidentlee
Chamber is unconvinced that it is necessary fantteebe admitted, or indeed added to the Rule
65 ter exhibit list, at this time. The fact that thesedments were tendered, or admitted, during
Mandi’s testimony in theStanisé & Zupljanin case in May 2010, after the submission of the
Prosecution’s Rule 6ter exhibit list, does not wholly justify their omissi from its Rule 6%er
exhibit list in this case prior to this point ifeHProsecution considers them important evidence
against the Accused. In distinguishing these ramgidocuments from the two marked maps
discussed above, the Chamber notes that all of thean dates from 1992, have not been
modified in court by a witness, and the Prosecutioes not provide any indication in the
Submission that they came into its possession dftéled its Rule 65ter exhibit list on

18 May 2009. The Chamber further notes that sirbpkcause these documents were admitted
in the Stanis¢ & Zupljanin case during Mandis testimony, which the Prosecution had not
intended to offer as his Rule 98r evidence in this case, does not mean that theylgho
automatically be added to the Prosecution’s Rulee68xhibit list, or form part of the evidence
in this case, now that that testimony has itserbadmitted. Moreover, five of these ten
documents are clearly not indispensable or inseparparts of the admitted portions of
Mandi's testimony in theStanist & Zupljanin case?® and the Chamber also does not consider
it necessary to admit the remaining five, which afanarginal additional value to Marith
evidence itself. Therefore, the Chamber deniedtiosecution’s request to add the documents
with the following Rule 65er numbers to its Rule 6&er exhibit list: 22926, 22927, 22928,
22931, 22932, 22933, 22934, 22935, 22936, and 1r®)1a8nd will not admit them into
evidence.

11. Upon close review of the remainder of the propasesbciated exhibits tendered in the

Submission, which are on the Prosecution’s Rulaes%exhibit list, the Chamber finds that

28 The Chamber notes that, in the Submission, the Prosecutionadliactually request the addition of these
documents to its Rule &8r list, stating only in a footnote that the documentsratcurrently included in its
Rule 65ter list.

2 The Chamber notes that the five documents assigned Ruée 66mbers 22931, 22932, 22933, 22934, 22935
are a series of “MUP Bulletins of Daily Events” whidtetwitness was unable to discuss during his testimony in

Case No. IT-95-5/18-T 6 8 September 2010
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many of them do not form an “inseparable and irelsable” part of Mandis testimony in the
Stanist & Zupljanincase. First, with regard to the proposed assatithibit with Rule 65er
number 01625, Mandiwas unfamiliar with this document and was unabléiscuss it during
his testimony in théStanisit & Zupljanin case®® Therefore, his testimony from ti&tanisi &
Zupljanin case does not become incomprehensible or haver Ipssbative value without the
admission of this document. Similarly, in the Sidgsion the Prosecution tenders a series of
“MUP Bulletins of Daily Events”, including the doments with Rule 6%er numbers 00265 and
08542, dated between April and June 1992, althoMgimdic testified in theStanis¢ &
Zupljanincase that he was not in Pale when they were issnédvas unable to discuss any of
them. Again, non-admission of these documents mdll render Mandis testimony in the
Stanisé & Zupljanin case incomprehensible in any sense, nor affegirdbative value, and,
thus, they do not form an “inseparable and indispble” part of that testimony. For these
reasons, the Chamber shall deny admission of thgoped associated exhibits with Ruletéb
numbers 00265, 01625, and 08542.

12. The Chamber notes that three of the remaining m@ga@ssociated exhibits tendered by
the Prosecution in the Submission are interceptslephone conversations, namely, Rulde§5
numbers 30607, 30798 and 31769. The Chamber seitallprior decisions regarding the
admission of intercepts, in which it found thatemtiepts are a special category of evidence
which bear noprima facieindicia of authenticity or reliability; as such,etrauthenticity and
reliability of intercepts is established by furtheridence, such as hearing from the relevant
intercept operators or the participants in the ragpted conversation themseliés. The
Chamber further recalls that the admission of dargept into evidence does not depend on
whether it was obtained legally or illegally; raththe Chamber must simply be satisfied that the
requirements for admissibility of evidence provided Rule 89 are met and that there are no

grounds for exclusion under Rule 5.

the Stanid¢ & Zupljanin case, and therefore, do not form an “inseparable and indagehgart of that
testimony.

%0 The Chamber notes that the Prosecution tendered the docunigne@s®ule 65er number 01625 twice in the
Submission.

31 Decision on the Prosecution’s First Motion for Judicialid®bf Documentary Evidence Related to the Sarajevo
Component, 31 March 2010, para. 9; Decision on Prosecution’s Métio Admission of the Evidence of
KDZz172 (Milan Bab¢) Pursuant to Rule 9Quater, 13 April 2010, paras. 84—87; Decision on the Prosecution’s
First Bar Table Motion, 13 April 2010, para. 13.

32 Decision on the Prosecution’s First Motion for Judicialid®bf Documentary Evidence Related to the Sarajevo
Component, 31 March 2010, para. 10 (citiRgpsecutor v. Stanidiand Zupljanin Case No. IT-08-91-T,
Decision Denying the Stan&iMotion for Exclusion of Recorded Intercepts, 16 December2@ara. 14;
Prosecutor v. Bfanin, Case No. IT-99-36-T, Decision on the Defence “Oljpacto Intercept Evidence”, 3
October 2003, paras. 53-55).
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13.  With regard to the latter issue, the Chamber ntitesAccused’'s generally-expressed
objection to the admission of pre-war interceptesversationd® In the Submission, the
Prosecution has tendered only one conversationceyéed prior to the commencement of the
conflict in Bosnia and Herzegovina, that is, theeroept with Rule 6%er number 30607 (dated
19 February 1992). However, this document as a@dan ecourt is not the same intercepted
telephone conversation referred to in the relepaigies of Mandis testimony in theStanis &
Zuplianin case. It notes, furthermore, that Maneias neither a participant in the intercept
actually discussed in the relevant pages ofStamisé & Zupljanin case, nor the one currently
uploaded as Rule &&r number 30607. As it has been unable to reviewctreect intercept,

the Chamber will not consider its admissibilityaasassociated exhibit or pursuant to Rule 95.

14.  With respect to the document with Rule @5 number 30798, the Chamber notes first
that Mandé was a participant in the intercepted telephonevexwation, which took place on 23
May 1992, and thus could properly testify to itghamticity. The Chamber considers that it
satisfies the admissibility requirements under R8®& of the Rules, and that it forms an
“inseparable and indispensable part” of Maisitestimony in theStani& & Zupljanincase. As
such, it will admit this intercept into evidencélhe Chamber has, however, been unable to
analyse the third intercept, assigned Ruleté@Snumber 31769, because it does not have an
English translation uploaded to ecourt. The adimisinto evidence of Rule 6&r number
31769 is thus denied without prejudice; the Prosecumay reapply for its admission after it

uploads the translation into ecourt.

15. The Chamber notes that the proposed associateditewfith Rule 65ter number 00033
has already been admitted by the Chamber in itssid@con Prosecution Bar Table Motion for
the Admission of Bosnian Serb Assembly Recordsdfibn 22 July 2010, as exhibit number

P1361. It will not, therefore, consider its adnuasagain.

16. Finally, the Chamber has reviewed each of the neimgieight proposed associated
exhibits tendered in the Submission and finds tiey form an “inseparable and indispensable
part” of Mandt’s testimony in theStani& & Zuplianin case, and furthermore, satisfy the
requirements of Rule 89 of the Rules. Therefdne, €hamber will admit into evidence the
associated exhibits with the following Rule &r numbers: 00200, 01116, 01529, 01584,
01603, 05151, 22929, and 22930.

% The Chamber recalls that the Accused has filed a motidieshig the admissibility of conversations that may
have been intercepted illegally, which remains pendingreéd¢fe ChamberSeeMotion to Exclude Intercepted
Conversations, 17 August 2010.

Case No. IT-95-5/18-T 8 8 September 2010
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IV. Disposition

17.  Accordingly, pursuant to Rules @&r, 89, and 92er of the Rules, the Trial Chamber
hereby:

a) GRANTS the SubmissiotiN PART andORDERS that:

1. The following additional transcript pages from Marsl testimony in the
StanisSé & Zupljanin case, as tendered in the Submission, are adniitted
evidence: T. 9420-9426, T. 9466-9467, T. 9482-94839487-9488, T.
9491, T. 9506-9507, T. 9535-9542, T. 9549, T. 99536, T. 9619-9621, T.
9771-9780, T. 9784-9793, and T. 9796-9797;

2. The proposed associated exhibits listed in the $#iom with the following
Rule 65ter numbers are admitted into evidence: 00200, 01015629, 01584,
01603, 05151, 22929, 22930, and 30798;

b) REQUESTS the Registry to assign one exhibit number to tandcript pages of
Mandi¢’s testimony in theStanidé & Zupljanin case, tendered by both the Accused and
the Prosecution, and to assign exhibit numberbdaassociated exhibits that have been

admitted into evidence; and

c) DENIES the Submission in all other respects.

Done in English and French, the English text bainthoritative.

4

Judge O-Gon Kwon
Presiding

Dated this eighth day of September 2010
At The Hague
The Netherlands

[Seal of the Tribunall]
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