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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Guinal”) hereby provides its reasons for its
oral decision of 10 February 2011 on the “Motion Fourth Suspension of Proceedings”, filed
by the Accused on 2 February 2011 (“Motion”).

1. According to the Motion, on 31 January 2011, thefid®f of the Prosecutor
(“Prosecution”) disclosed to the Accused “1725 ietotalling an estimated 32,000 pages and
142 videos containing an estimated 200 hours oferi@t (“Disclosed Material”). The
Accused submited that more than 90 per cent of iaserial is in BCS and relates to the
Prosecution’s case dealing with the alleged takeaske municipalities in Bosnia and

Herzegovind.

2. Given the volume of the Disclosed Material, the dsmd requested that the trial
proceedings be suspended for a period of threehmatfter the testimony of Sarajevo witness
Sanija Dzevlan (KDZ342) on 15 February 2011, ubsilMay 2011, with the exception of four
Sarajevo witnesses who are scheduled to testiffixed days in March 2011. He referred to
the three other occasions when the Chamber ordemagspension of proceedings due to the
disclosure by the Prosecution of a large volumedxditional potentially exculpatory material
and submitted that the volume of the Disclosed Kités three times the amount of material

disclosed in November 2010, which warranted a onatimsuspension of proceeditgs.

3. The Accused submitted that if there were no susperd proceedings the trial would
continue without his team having an opportunityageiew the Disclosed Material which would
cause him irreparable prejuditeln support of this submission, he argued thétsitsimply
impossible to review, or even catalogue” the voluaieDisclosed Material while the trial
continues, given the resources already devoteda@opteparation of ongoing withesSesin
addition, he argued that requiring his team to l'deith piecemeal disclosure of the events in
the municipalities is highly prejudicial” given thiwas the Prosecution’s responsibility and his

entitlement, to have this material disclosed to hafore the trial commencéd.

Motion, para. 2.
Motion, paras. 2-3.
Motion, para. 11
Motion, paras. 7-9.
Motion, paras. 4-5.
Motion, para. 3.
Motion, para. 6.
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4, The Accused also submitted that he has been peejddiy not having all of the Rule 68
material in the possession of the Prosecution betmmmencing his cross-examination of
witnesses related to the municipalities componédrhe case and that it “prevents him from
formulating a coherent defence strategy and takey &#om the day to day preparation which is
necessary to cross-examine witnesses on an ondmisig”® Finally, he asserted that the
requested suspension would “stop the ongoing piEguttom witnesses being called who
cannot be confronted with material disclosed afteryy have testified” and that a failure to
suspend would taint the municipalities portiontw tase given the “unfairness stemming from
the prosecution’s disclosure violatior’s"ln support of this submission, the Accused alsmlen
reference to the 37 disclosure violation motiondgcWwhhad been filed before receipt of the
Disclosed Material and the alleged disclosure viotes which have continued since the end of

the last suspension of proceedings in December.2010

5. On 8 February 2011, the Prosecution filed the “®cation’s Response to Karaélsi
Motion for Fourth Suspension of Proceedings” (“Rewe”), opposing the Motion. The
Prosecution asserted that the Accused had faileprewide valid reasons to justify the
exceptional measure of an adjournment, that heldhmoe expected to “allocate resources to
consider newly-provided Rule 68 material on a curitig basis throughout the trial” and that he
cannot allocate all his resources to witness pegjger-’ In support of this submission, the
Prosecution argued that the indices to the Disdlddaterial provided by it would allow the
Accused to prioritise and identify material relevaa upcoming witnesséd. Finally, the
Prosecution asserted that if the Accused is unabpeoperly identify and assess the Disclosed
Material before the cross-examination of a parécwitness, he could make a “focused request
for additional time to prepare for cross-examinatior, in the event the withness has already

testified, a request to recall the witness fortfartcross-examinatiort®

6. In the alternative, the Prosecution submitted thahe Chamber decided to grant an
adjournment, the requested three-month suspensasrexcessive and that, given the resources
available to the Accused, his team should be ableomplete its review of the Disclosed

Material within approximately one weék. The Prosecution also submitted that the Chamber

& Motion, para. 10.

° Motion, para. 12.

19 Motion, paras. 5, 9.

! Response, paras. 1, 5.
2 Response, para. 3.

13 Response, para. 7.

4 Response, paras. 8-12.
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should not “take into consideration any anticipafeture disclosure” in determining the

appropriate adjournment period.

7. On 10 February 2011, the Chamber orally grantedtb@on in part and found that it
was in the interests of justice for proceedingbdsuspended for a period of six weeks, but that
it was not necessary for the suspension to talktetin 15 February 2011 as requested by the
Accused® In deciding that a suspension of six weeks wdficnt for the Accused to
prioritise his review of the Disclosed Material aimdorporate it if necessary into his ongoing
preparations for trial, the Chamber consideredvtiteme of the Disclosed Material, the number
of members on the Accused’s defence team, andWmsestimate of the time that was required
to review the material. In order to determine pinecise dates of the suspension, the Chamber
invited the Prosecution to identify whether thererevspecific withesses who were scheduled to
testify on fixed dates in March or April who coufmt be re-scheduled. The Prosecution
subsequently stated that KDZ182 was fixed to tegiif 8 and 9 March 2011, and Anthony
Banbury (KDZ444) was fixed to testify on 15, 16 @wiMarch 20118

8. The Chamber recalls that Articles 20(1) and 21{4¥f the Statute of the Tribunal
(“Statute”) protect the rights of an accused petsobe tried expeditiously, with full respect for
his rights, and without undue delay. In additiértjcle 21(4)(b) of the Statute provides that an
accused person should have “adequate time andtiécilor the preparation of his defence”.
The Chamber further recalls that an adjournmenhefproceedings is an exceptional measure,

which it will only order if convinced that it is ithe interests of justice to do 5b.

9. In the “Decision on Prosecution’s Request for Reabgration of Trial Chamber’'s 11
November 2010 Decision”, the Prosecution was odldre identify and disclose Rule 68

material to the Accused as follows:

() Rule 68 material from ongoing and related castgdl cases relating to the period before the
Decision, by 23 December 2010, (ii) Rule 68 malerimund in searches that have been
completed but the search results are still suldeeeview, by 31 January 2011, (iii) Rule 68
materials identified from searches that are “cutyebeing conducted”, by 28 February 2011,
and (iv) Rule 68 material identified during witnestated searches for all Prosecution witnesses,
by 18 April 2011%°

!5 Response, para. 13.
18 Hearing T. 11474-11476 (10 February 2011).
Y Hearing T. 11474-11476 (10 February 2011).

'8 Hearing T. 11734 (11 February 2011). The Prosecutiaginaily indicated that Banbury was fixed to testify
from 14 to 16 March 2011 but indicated on 12 February 20dtihe could commence his testimony on 15 March
2011.

19 Decision on Accused’s Motion for Suspension of Proceedingsufj@sh 2010, para. 5.

20 Decision on Prosecution’s Request for Reconsideratiofriaf Chamber's 11 November 2010 Decision, 10
December 2010 (“Reconsideration Decision”), para. 17.
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These deadlines were set by the Chamber becaug&edbecution claimed that it was not going
to be able to meet the 17 December 2010 deadlaaqusly set by the Chamber for the search
for and disclosure of all potentially exculpatoryaterials in its possessiéh. The second
deadline listed above clearly prompted the masslatisre of the Disclosed Material on
31 January 2011.

10. The Chamber considers that the Response indicdtEkige by the Prosecution to give
adequate weight to the importance of its obligatmmisclose potentially exculpatory material
as soon as practicable, and the impact of thedeteosure of large volumes of documents
pursuant to Rule 68 on the Accused’s resourcegpegwhrations for trial. While the Chamber
has held that “it is not necessary for the tridbéosuspended whenever new Rule 68 material” is
disclosed, it has suspended proceedings when gidened that the large volume of material
disclosed warranted a suspension to allow the Astu$ufficient time to review and

incorporate that material if necessary into hisang preparations for triaf

11. The suggestion by the Prosecution that 32,000 pafjecuments and 200 hours of
video which are described as materials which “nadiy¥ithin the ambit of Rule 68 or may be of
relevance for the defence case” can be disclesenbsse to the Accused on a single day, with
an expectation that he should be able to continyaesiew and incorporate this volume of
material, if necessary, into the conduct of hisede€ is untenable. While a detailed index of the
Disclosed Material was provided by the Prosecutiothe Accused and will undoubtedly assist
his review, the Chamber has previously held thathsan index cannot substitute for his own
detailed review of all the material ... so that thecAsed can be satisfied as to the nature of its

content and whether it contains anything exculpyatorotherwise important for his defencd”.

12. The Chamber is not satisfied that continuing wité trial proceedings, and allowing the
Accused to later recall certain witnesses for frtbross-examination following his review of
the Disclosed Material, if necessary, is sufficiéntthis instance, to ensure his fair trial rights
Moreover, it will not be, in practical terms, comilte to the smooth conduct of the trial. In
reaching this conclusion the Chamber also notestlieapattern of disclosure violations in this
case has continued and is mindful of the impactiwihis has had on the smooth and orderly

conduct of the trial. As announced on 10 Febr2&d/, in its oral decision on the Motion, the

21 Reconsideration Decision, para. 15.

22 Decision on Accused’s Twenty-Second, Twenty-Fourth and Tw8ixtj Disclosure Violation Motions, 11
November 2010, para. 40; Decision on Accused’s Thirtieth Emrty-First Disclosure Violation Motions, 3
February 2011, para. 13.

2 Decision on Accused’s Motion for Suspension of Proceedirf@yAugust 2010, para. 6.
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Chamber, considers it appropriate to suspend theepdings for a period of six weeks That
six week period will commence following the heariofj evidence from Anthony Banbury,

which is expected to conclude on 17 March 2011.

13. The Chamber reiterates its deep concern about dhene of potentially exculpatory
material which the Prosecution continues to distlimsthe Accused, and the impact which this
has had on the Accused’s preparations and the sneoatluct of this trial. When the deadlines
were set by the Chamber for the disclosure of antshg Rule 68 material, it was not expected
that the volume of material that had not alreadgrbdisclosed to the Accused would be so
large. It demonstrates an underlying failure by Brosecution to give adequate weight to the
importance of its disclosure obligations under Fhdes and to heed the repeated calls by the
Chamber to improve its disclosure practices. Thar@ber considers that the Prosecution can
use the six-week suspension period to expeditseigsches for outstanding Rule 68 material,
including all witness-related searches. The Charsbéherefore minded to bring forward the
final deadline for disclosure of all remaining R&i@ material currently in the possession of the
Prosecution from 18 April 2011 to 31 March 2011hisTdoes not affect the 28 February 2011
deadline for disclosure of Rule 68 materials idédi in searches that are “currently being
conducted” by the Prosecution.

14.  For the foregoing reasons, and pursuant to Arti2@4) and 21(4)(c) of the Statute and
Rule 54 of the Rules, the Trial Chamber her&iRANTS the MotionIN PART, and:

a) ORDERS that the proceedings shall be suspended from 2thMand will resume on 5
May 2011; and

b) ORDERS that the Prosecution complete its outstanding searfor and disclosure of
potentially exculpatory materials pursuant to RéBeby 31 March 2011.

Done in English and French, the English text beiathoritative.

t

Judge O-Gon Kwon
Presiding

Dated this sixteenth day of February 2011
At The Hague
The Netherlands
[Seal of the Tribunal]

24T,11474-11476 (10 February 2011).
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