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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘iunal”) is seised of the Accused’s “Motion
to Call Witness Drazen Erdemovic for Cross Examamdtfiled on 24 March 2011 (“Motion”),

and hereby issues its decision thereon.

I. Background and Submissions

1. In the Motion, the Accused requests the Chambeedaire withess Drazen Erdemovi
(“Witness”) to appear for cross-examination, basgen new information which was not
available when the Witness testified in tRepovi: et al. case’. The transcripts of this prior
testimony have been admitted into evidence by thanter in these proceedings pursuant to
Rule 92bis of the Tribunal’s Rules of Procedure and EvidefiBeiles”).

2. The Accused submits that there is reason to belignat the Witness possesses
potentially exculpatory information which was natcliuded in his prior testimony in the
Popovi et al.case® Specifically, the Accused claims that the Witnkas information to prove
that the group of soldiers to which he belonge#l985, and which took part in the executions at
Branjevo farm, was not part of tle jureor de factocommand structure of the VRS; that the
Witness’s VRS unit was on leave when the executisege committed; and that the Witness

and others took part in the executions in returrgtod.

3. The Accused explains that he believes that the &¥grhas this new information based
on a book published in 2009 by Germinal Civikovited “Srebrenica: Der Kronzeuge
(“Book”) in which the Witness's testimony beforeetfiribunal is discussedas well as on the
Witness'’s testimony in thPeriSic case, when he testifigdter alia that “on one mission, his
superior...was looking forward to receiving 12 kilok gold afterwards® According to the
Accused, this information may show that the undpansible for the killings at Branjevo farm

was therefore outside his control capabilifiesThus, if the Chamber were to apply to the

Motion, paras. 1, 9.

Motion, para. 2.SeeDecision on Prosecution’s Fifth Motion for Admission c&t8tnents in lieu o¥iva Voce
Testimony Pursuant to Rule @2s (Srebrenica Witnesses), 21 December 2009 (“DecisipRifth Rule 92bis
Motion”).

Motion, paras. 3, 4.

Motion, para. 3.

Motion, para. 4. The Accused attaches to the Motion &cdleaentitled “The Demolition of the Yugoslav
Tribunal”, which was published in Z Magazine on January 2011 wdmch discusses the contents of the Book;
Motion, Annex A.

Motion, para. 5.
Motion, para. 6.
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Witness’s testimony the factors established byMlagtic Chamber when determining whether a
Rule 92bis witness should be called for cross-examinatiors #ould result in the conclusion

that he be called for cross-examinatfon.

4, On 6 April 2011, the Office of the Prosecutor (“Beoution”), filed the “Prosecution
Response to Accused’s Motion to C#llitness Drazen Erdemavifor Cross-Examination”
(“Response”) opposing the MotidnThe Prosecution submits that the Accused doesltege
any error of reasoning in the Chamber’s originatisien to admit the Witness’s evidence
without cross-examinatiol?, and fails to demonstrate that reconsideration désessary to

prevent an injustic:

5. In support of this latter assertion, the Prosecusitates that the Witness had previously
discussed the three areas of “potentially excutyataformation” on which the Accused now
seeks to cross-examine him, and that the Accusadiwpossession of that information, when
the Prosecution’s Rule 98s application was filed, but the Accused chose aatise the issues
or to object to the admission of the Witness's exite at the tim& The Prosecution also
claims that the Witness’s evidence in tPeriSic case, when considered in its entirety, refutes
the Accused’s allegation that the information cored therein could be potentially
exculpatory:®> Finally, the Prosecution adds that the articlacited to the Motion contains
4

“numerous incorrect factual assertions which nefjegereliability and value...”” and provides

various examples of these assertibhs.
[I. Discussion

6. The Chamber notes that the Motion is, essentialtipther request by the Accused for it
to reconsider one of its earlier Rule BB decisions® In that decision, the Trial Chamber

applied the criteria necessary for determining Re®bis applications, as set out in those

8 Motion, paras. 7, 8. The factors expressly referreolytthe Accused are: whether the cross-examination in the
prior proceedings adequately dealt with the issues reléwdhe defence in the current proceedings; whether the
guestion relates to live and important issues between thegaatid whether the witness was extensively cross-
examined by a party with a common interest to the accbetibn, para. 7.

° Response, paras. 1, 9.

10 Response, paras. 1, 2, referring to the Decision on Fiftth $2bis Motion.

" Response, para. 1.

12 Response, para. 3 referring to the “Prosecution’s Fifth Motoid@mission of Statements in Lieu \¢fva Voce
Testimony Pursuant to Rule 85 (Srebrenica Witnesses)”, filed on 29 May 2009. The dtutson provides
specific examples of where discussion by the Witness on tée #ineas referred to by the Accused can be found,
and the dates when the referred sources were disclotesl AecusedSeeResponse, para. 4.

13 Response, para. 5.

4 Response, para. 6.

!5 SeeResponse, paras. 7, 8.

18 see alspDecision on Accused’s Motion to Call Witness Ferid Spédri Cross-Examination, 6 April 2011.
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decisions, and will not determine afresh thoseegdtunless the test for reconsideration is first
met’’ There is no provision in the Rules for requestséconsideration, which are a product of
the Tribunal’s jurisprudence, and are permissillly ander certain conditiori8. However, the
Appeals Chamber has definitively articulated thgalestandard for reconsideration of a decision
as follows: “a Chamber has inherent discretionary power tonsicker a previous interlocutory
decision in exceptional cases ‘if a clear erromredsoning has been demonstrated or if it is

necessary to do so to prevent injustic€”.Thus, the party requesting reconsideration of a
decision is under an obligation to demonstrate suclear error in reasoning, or the existence of

particular circumstances which warrant reconsideman order to prevent an injustié.

7. In the Decision on Fifth Rule 98s Motion, the Chamber reviewed the evidence
contained in the transcripts of the Witness’s ptestimony proffered by the Prosecution, and
decided to admit the Witness's evidence pursuanRute 92bis(A) of the Rules without

requiring him to appear for cross-examinatibn.In the Motion, the Accused requests the
Chamber to require the Witness to appear for ceaasnination based on the fact that the
Witness has provided new information which the Assmliconsiders to be favourable to his

case.

8. The Accused does not articulate in the Motion hbev@hamber erred in the Decision on
Fifth Rule 92bis Motion in assessing the Witness'’s evidence arsleau, requests the Chamber
to reassess its decision in light of the fact tiat Witness possesses potentially exculpatory
information which is not contained in the Witnessanscripts of prior testimony in tiRopovi

et al. case, now in evidence pursuant to Ruldi@2 The Chamber is therefore not satisfied that

a clear error of reasoning in the Decision on Aithe 92bis Motion has been demonstrated.

" SeeDecision on the Prosecution’s Third Motion for AdmissidrStatements and Transcripts of Evidence in Lieu
of Viva VoceTestimony Pursuant to Rule 8% (Witnesses for Sarajevo Municipality), filed on 15 October
2009, where the Chamber outlined the law applicable to matiaie pursuant to Rule 8.

8 prosecutor v. Prli et al, Case No. IT-04-74-T, Decision Regarding RequestsdFby the Parties for
Reconsideration of Decisions by the Chamber, 26 March 2009, p. 2.

9 Further Decision on Prosecution’s First Ruléi8Motion (Witnesses for Eleven Municipalities), 9 Felyua
2010 (“Further Decision on First Rule 2 Motion”), para. 8, citing?rosecutor v. Slobodan MiloSéyiCase
No. IT-02-54-AR108is.3, confidential Decision on Request of Serbia and MonteniegrReview of the Trial
Chamber’s Decision of 6 December 2005, 6 April 2006, para.n280f (quoting<ajelijeli v. Prosecutor Case
No. ICTR-98-44A-A, Judgement, 23 May 2005, paras. 203—-2@4) alsdNdindabahizi v. ProsecutpCase No.
ICTR-01-71-A, Decision on Defence “Requéte de I'AppelanReconsidération de la Décision du 4 avril 2006
en Raison d’'une Erreur Matérielle”, 14 June 2006, para. 2.

Further Decision on First Rule Bi2 Motion, para. 8, citindgProsecutor v. Gali, Case No. IT-98-29-A, Decision
on Defence’s Request for Reconsideration, 16 July 2004, gis@gitingProsecutor v. Popoyiet al, Case No.
IT-05-88-T, Decision on Nikoli's Motion for Reconsideration and Order for Issuance of a Sulapbeices
Tecum, 2 April 2009, p. 2rosecutor v. Prl et al, Case No. IT-04-74-T, Decision Regarding Requests Filed
by the Parties for Reconsideration of Decisions by therbea, 26 March 2009, pp. 2-3.

21 Decision on Fifth Rule 98is Motion, paras. 46, 67(B)(2).

20
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9. With respect to the second prong of the test foomsideration, the Accused argues that
it is in the interests of justice that the Witnesscalled for cross-examination in light of the new
information referred to above, which was not avddao the Chamber when issuing its decision

on the admission of the Witness’s transcript obptestimony pursuant to Rule 9.

10. The Chamber notes that it issued its decision @n atimissibility of the Witness’s
evidence on 21 December 2009, more than five moafttes the Witness’s testimony in the
PeriSié case, and almost a year after the Book was pwalisiFurthermore, as pointed out by
the Prosecution in the Response, some of the isswesed by the Witness during his testimony
in the PeriSi¢c case had also been discussed during the Witnessismony in thePopovi: et al
case, as well as during his testimony in rsti¢ and Slobodan MiloSevi cases, all of which
took place years before the Prosecution’s Ruléi8zpplication with respect to the Witness
was filed. The Accused was given ample opportutotyrespond to all of the Rule 9is
motions filed by the Prosecution, but he chose tnotlo so with respect to the Witness’s
evidencé? It was at that time that the Accused should haised the issues set out in the
Motion so that the Chamber could have taken theto sccount when considering the

Prosecution’s Rule 98is application.

11. Thus, the only “new” information serving as theibder the Motion is the publication in
January 2011 of an article reviewing the Book, Whi attached to the Motion. Such articles
critical of the work of the Tribunal are commonmaand do not, in and of themselves, give
cause to the Chamber to reconsider any of its pusvdecisions, particularly when based on
unsubstantiated claims and speculation. This nlestanding, the Chamber has considered
whether, in the present case, it could be justiftiedepart from its previous decision not to call
the Witness for cross-examination in order to pn¢a injustice. It reiterates that the Accused
will have ample opportunity during his cross-exaation of other Prosecution witnesses to
adduce evidence on those matters which he beligMesaterially assist his case, including the
alleged information which could be provided by W&tness if he were to appear for cross-
examination. Specifically, the Chamber recallst thadenied the Prosecution’s Rule &5
application with respect to witness KDZ351, who noeeeds to appear for cross-examinafion.
Given that KDZ351 was a member of the same unih@dVitness, the Accused will be able to
cross-examine him on some of the issues set aheiMotion. Furthermore, the Accused will

also have the opportunity to adduce evidence onatlegied potentially exculpatory matters

22 seeDecision on Fifth Rule 9Bis Motion, para. 6, for a summary on the opportunities gteehe Accused at the
time to respond to the Rule 8% motions.

2 geeDecision on Fifth Rule 98is Motion, para. 67(B)(5).
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discussed in the Motion, in the course of his case,well as through the tendering of

documentary evidence that is sufficiently reliadtel probative.

12.  For the foregoing reasons, the Chamber finds #winsideration of its decision to admit
the Witness’s evidence pursuant to Ruleb®2without the need for him to appear for cross-

examination is not necessary in order to prevguostite.

I1l. Disposition

13.  Accordingly, the Chamber, pursuant to Rule 54 & fRules, herebyDENIES the
Motion.

Done in English and French, the English text beiathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this thirteenth day of April 2011
At The Hague
The Netherlands

[Seal of the Tribunall]
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