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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Gunal’) is seised of the “Prosecution’s
Motion for the Admission of 68 Sarajevo Romanijar@Documents from the Bar Table with
Appendix A", filed by the Office of the Prosecut@tProsecution”) on 27 April 2011

(“Motion”), and hereby issues its decision thereon.

|I. Submissions

1. In the Motion, the Prosecution seeks the admissiof8 documents (“Documents”)
from the bar table pursuant to Rule 89(C) of thibdmal's Rules of Procedure and Evidence
(“Rules”) on the basis that they “are relevant,attve and authentic and have been sufficiently
contextualised by evidence already received bylti@ Chamber® The Prosecution states that
the Documents are “orders, reports and other affdcumentation” of the Army of Republika
Srpska (“VRS”) and relate to the activities of arajevo-Romanija Corps (“SRK”) during the
period of the Third Amended Indictment (“Indictm8rft Specifically, the Prosecution states
that the Documents relate to: 1) the functioningielof command and reporting in the SRK;
2) the “notice provided to the Accused and othemiper[s] of the Joint Criminal Enterprise”
(“JCE”) alleged in the Indictment about attacksconlians by SRK personnel; 3) the Accused’s
authority with respect to the VRS and the SRK; tise of modified air bombs by the SRK;
5) the use of snipers by the SRK; 6) the abilityJGE members to investigate and discipline
SRK personnel; 7) the criminal intention of the Ased and JCE members; 8) “unlawful
detention”; and 9) the military superiority of thi&RS>

2. The Prosecution argues that it seeks admissioheoDbcuments at this stage because
the Chamber has now heard “the evidence of Mr BHEgan concerning the seizure of VRS
documents in 2007, which is relevant to establighire authenticity of a considerable number
of thel[...] [D]Jocuments”, as well as “the vast majprof Prosecution witnesses relating to the
Sarajevo component” of the case and is, therefior position to assess the evidentiary value of

the Document$. With respect to the authenticity of the Documetits Prosecution argues that

1 Motion, para. 1, Appendix A, pp. 1-33 (Rule &5 numbers 01538, 04465, 07328, 07408, 07506, 07788,
07930, 08072, 08240, 08353, 08408, 08983, 08986, 08988, 09026, 09051, 09080, 0BAHIINMIL, 09256,
09271, 09332, 10794, 10924, 11115, 11409, 11410, 11713, 11714, 11814, 13350, 13356,3B33113396,
13397, 13491, 13786, 14940, 15336, 15441, 15475, 15573, 15646, 15647, 15713, 15758,8053060819,
20822, 20825, 20826, 20827, 20829, 20832, 20835, 20836, 20837, 20839, 20847, 208420854 21998,
22936, and 23103).

Motion, paras. 2, 4.

Motion, para. 5.

Motion, para. 4.
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59 of them were part of the collection seized fitne Kozara Barracks, as discussed by witness
Barry Hogan, while the other nine documents wetleeeiseized by the Prosecution from other
archives or disclosed by other defence teanis.addition, the Prosecution states that 27 ef th
Documents have been admitted in prior proceedingsshould therefore be presumed authentic

pursuant to Rule 94(B) of the Rules.

3. The Prosecution finally explains that, in confoymitith the understanding reached
between the parties regarding bar table submissithres Accused was provided with an
opportunity to comment on the Documents and doés gt Motion® The Chamber notes that

the Accused has objected to the admission of 1BeoDocuments.

Il. Applicable Law

4. Rule 89 of the Rules provides, in relevant part:

© A Chamber may admit any relevant evidence witickeems to have probative
value.

(D) A Chamber may exclude evidence if its probativalue is substantially
outweighed by the need to ensure a fair trial.

5.  The Chamber recalls, as it has in earlier decismnsequests for admission of evidence
from the bar table, that the admission of evidelnom the bar table is a practice established in
the case-law of the Tribunal Evidence may be admitted from the bar tableii &onsidered to
fulfil the requirements of Rule 89 that it be redev, of probative value, and bear sufficient
indicia of authenticity. Once the requirements of the Rule are satisfred Chamber maintains

discretionary power over the admission of the ewige including by way of Rule 89(Bj.

6. The Chamber also recalls its “Order on Procedure Gonduct of Trial” filed on
8 October 2009 (“Order”), which states with regrdny request for the admission of evidence

from the bar table that:

the requesting party shall: (i) provide a shortcdipsion of the document of which it
seeks admission; (ii) clearly specify the relevaaced probative value of each document;

Motion, para. 6.
Motion, para. 3.

" Motion, Appendix A (Rule 6%r numbers 07408, 09051, 09103, 11115, 11410, 11714, 11814, 13393, 13396,
13397, 14940, 15713, 20825, 20827, and 20839).

Decision on the Prosecution’s First Bar Table Motion, 18ilA2010 (“First Bar Table Decision”), para. 5
(citations omitted); Decision on Prosecution Bar Table Mofanthe Admission of Bosnian Serb Assembly
Session Records, 22 July 2010, para. 4.

° Rule 89(C), (E).
19 First Bar Table Decision, para. 5 (citations omitted).
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(iii) explain how it fits into the party’s case, dr(iv) provide the indicators of the
document’s authenticity/.

[1l. Discussion

7. The Chamber has carefully examined the relevamobagive value, and authenticity of
each of the Documents for which admission from Iblae table is sought, and whether the
Prosecution has satisfactorily explained how thejnfo its case, along with the comments of

the Accused, as set forth in Appendix A to the Moti

8. The Chamber notes the Prosecution’s assertion2hadf the Documents have been
admitted in prior proceedings, and that they shoulthsequently, “be presumed authentic
pursuant to Rule 94(BY*2 The Chamber recalls that the Motion is one fa #@umission of
evidence from the bar table pursuant to Rule 89é&Dy not one for judicial notice of the
authenticity of documentary evidence pursuant tteR4(B). The Chamber considers that the
prima facie authenticity of the 27 documents, for the purposleadmission pursuant to Rule
89(C), can be readily established from the othdicia of authenticity identified in the Motion.
Consequently, the Chamber will not take into comsation the prior admission in other cases of

the 27 documents.

9. The Accused has not objected to the admission obf5he Documents. Having
reviewed these, the Chamber is of the view thay thee relevant to one or more of the
following: 1) the Accused’s authority in respect ahd knowledge of the activities of, the VRS,
the SRK, and other Republika Srpska (“RS”) org&r®) the centralised command and control
of both the VRS and the SRK:3) the failure to punish the criminal behavioursobordinates
on behalf of the Accused, the VRS, and the SRKludling their knowledge of such criminal
behaviour'® 4) the relationship between the civil and militanythorities'® 5) the relationship
between the VRS and the Yugoslav Arfiy6) the actions of the VRS with respect to UN

agreement® 7) the Accused’s superior-subordinate relationshifh Ratko Mladé;'® 8) the

1 Order, Appendix A, Part VII, para. R.

Motion, para. 6.

13 Rule 65ter numbers 01538, 07506, 07788, 08986, 09026, 09080, 09154, 09171, 09332, 1052413336,
13361, 13491, 13786, 15475, 15806, 18959, and 21998.

1 Rule 65ter numbers 07328, 07930, 08240, 08353, 08408, 08983, 08986, 08988, 09256, 09332109724,
11409, 11713, 15441, 15573, 15646, 15647, 15758, 15806, 20822, 20826, 20829220228 36.

15 Rule 65ter numbers 04465, 07506, 07788, 08988, 09080, 09271, 13350, 13356, 13361, 1349,122832,
20835, 20836, 20847, 20848, 20849, and 20851.

18 Rule 65ter numbers 07328, and 15336.

17 Rule 65ter number 07328.

18 Rule 65ter number 22936.

19 Rule 65ter number 18959.

12
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use of modified air bombs by the SBK9) the shelling of civilians by SRK forcé510) the
centralised command and control over sniping, anpirsy generally, within the SRKE and 11)

the role of the VRS, its military superiority, aitsl strategic objectives.

10.  Thus, the Chamber finds these 53 documents toleeard and to have probative value.
Having analysed their content, the Chamber is sddisfied that they bear sufficient indicia of
authenticity. The Chamber is also of the view tha Prosecution, in the Motion, has
adequately explained how the documents fit intarthase’® Consequently, the Chamber is
satisfied that the requirements of Rule 89 of thieR are met, and as such these documents
should be admittetf,

11. The Chamber now moves to the analysis of the 1lhumdeats objected to by the
Accused. The majority of the Accused’s objectiosakate to the fact that a number of the
documents only purport to show the general corgnppyed by the Accused, the VRS, or the
SRK, which according to him, is not sufficient those documents to pass the relevance test of
Rule 89(C), as at this stage of the case numerines documents admitted into evidence speak
to the same issué$. As a preliminary matter, the Chamber notes thsitralar argument could
have been made in respect of a number of othemdets in the Motioi’ The Chamber is of
the view that documents showing the control enjdyethe Accused, the VRS, or the SRK, are
relevant to the Prosecution’s case and have prabatlue, and deems that the relevance of
such documents is not affected by the fact thatiptelother documents also in evidence speak
to the same issue. The Chamber, when assessimgiahatgainst the requirements of Rule
89(C), does not take into account the fact tha¢o#tumitted exhibits may speak to the same or
similar issues as the material before it. On thatrary, the Chamber assesses each item in light

of Rule 89(C) of the Rules on a case-by-case basis.

12. The Chamber will now address the specific objestiohthe Accused in more detail.
The Prosecution states that the documents beanitg 65ter numbers 11115, 11714, 13393,
13396, 13397, and 15713 are relevant to the isukeoAccused’s position of authority and
control over the VRS, the SRK, the Ministry of timerior, the municipal assemblies of the RS,

20 Rule 65ter numbers 07930, 08072, 08240, 10924, 15441, and 15646.
21 Rule 65ter numbers 08983, and 10794.
22 Rule 65ter number 15758.

2 Rule 65ter numbers 10794, and 23103.
24 Motion, Appendix A.

% In relation to Rule 6%r numbers 01538, 08353, 08408, 09154, 11409, 13786, 15475, 2082X)82%]s2e
para. 11 below in relation to the relevance of theseients.

26 Motion, Appendix A, pp. 1, 9, 12-14, 18-20, 22-24, 27, 36-37 (Balker numbers 07408, 09051, 09103,
11115, 11714, 11814, 13393, 13396, 13397, 15713, 20825, 20827, and 20839).

%" See Rule 65ter numbers 01538, 08353, 08408, 09154, 11409, 13786, 15475, 20822, and 20829.
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and the RS Governmefit. The Accused objects to this assertion stating tthese documents
speak only to control. He contends that at theégestin the case when numerous similar
documents which speak to the issue of control leady in evidence, merely showing control
is not sufficient for a document to pass the raieeatest of Rule 89(C§. As stated in the
preceding paragraph, the Chamber finds that tlewaiece of these documents is not affected by
the fact that multiple other documents alreadyvidl@nce speak to the same issue. With this in
mind, the Chamber finds these documents to bearteand to have probative value in relation
to the scope, extent, and nature of the controlantority enjoyed by the Accused, over the
various RS organs. Further, as these documents dedficient indicia of authenticity for
admission under Rule 89(C) of the Rules, the Chansteatisfied that they should be admitted.

13. The Prosecution states that the documents with B&l&er numbers 07408, 09051,
11410, 20825, 20827, and 20839 are relevant tongrather things, the issue of the centralised
command and control that existed within the SRKThe Accused objects to the admission of
the documents bearing Rule &5 numbers 07408, 20825, and 20827, again on the Haes
they speak only to control within the SRK which, bentends, given the other documents
already in evidence, is not sufficient at this stéig the case to pass the relevance test of Rule
89(C)3* Again, the Chamber finds such documents to lEvagit and to have probative value in
relation to the scope, extent, and nature of th@raksed command and control of the SRK.
These documents, in the view of the Chamber, a¢so bufficient indicia of authenticity for
admission under Rule 89(C) of the Rules, and ak stould be admitted. The Accused has

more specific objections in relation to three afdd documents, as follows:

0] The document with Rule &&r number 09051 is an order of the SRK Commander,
Stanislav Ga#i, dated 27 October 1992, to all SRK units purstara decision of
the RS Presidency and the VRS Main Staff, ordetirggcarrying out of combat
operations against Croatian forces within the tiayiof Bosnia and Herzegovina,
followed by the implementation of a ceasefire. TAecused objects to its
admission on the basis that it concerns the wansigthe Croats. The Chamber is
of the view that this document is relevant and prabative value in demonstrating
the centralised command and control of the SRK iwitthe period of the

Indictment; the fact that it concerns the war w@hoatia is immaterial to this.

% Motion, Appendix A, pp. 9, 20-22. The document with Rulet@5number 11714 is also relevant to the
centralised command and control of the VRS and the SR

29 Motion, Appendix A, pp. 9, 20-22.
30 Motion, Appendix A, pp. 1, 13, 17-18, 24.
31 Motion, Appendix A, pp. 13, 17-18.
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Additionally, this document bears sufficient in@icdf authenticity for admission
under Rule 89(C) of the Rules, and as such shaukdmitted.

(i) The document with Rule & number 11410 is an SRK Command order issued to
all SRK brigades, regiments, and battalions, détédly 1994, regarding the use of
“weapons with silencers and telescopic sights”. e TAccused objects to the
admission of this document based on the fact tlatly speaks to the possession of
sniping equipment within the SRK, rather than thegeéting of civilians. The
Chamber is of the view that this document demotedtrthe centralised command
and control of the SRK and is thus relevant irrefpe of the merit of the
Accused’s objection. Moreover, the Chamber is afsiie view that this document
is relevant and has probative value in relatioth®issue of sniping, both in terms
of the possession of sniping equipment within tiRKSbut also in terms of the
centralised control, specifically over sniping, ®gd by the SRK. Additionally,
this document bears sufficient indicia of authattidor admission under Rule
89(C) of the Rules, and as such should be admitted.

(i)  The Accused objects to the admission of the doctiwith Rule 65ter number
20839 on the basis that it lacks relevance. To@uthent is an order from the SRK
Commander, Dragomir MiloSayi dated 16 April 1995, reducing the prison
sentence of a SRK soldier from 60 to 30 days. Umamber notes that the
document with Rule 6%r number 20835—also included in the Motion—is the
original order sentencing the same soldier to 6@ damprisonment for desertion.
Thus, the Accused argues that the document indgdtie initial punishment is
sufficient, and that the reduction of the senteedeelevant? The Chamber finds
that this document is relevant and has probativeevn relation to the extent and
scope of the SRK command’s capacity to punishaldiars, alongside the extent of
its practice of so doing. Additionally, this docenmt bears sufficient indicia of
authenticity for admission under Rule 89(C) of Reles, and as such should be
admitted.

14. The document with Rule 6t number 11814 is a VRS Main Staff order sent to the
SRK and the Drina Corps, among others, which relatethe transport of equipment. The
document with Rule 6%er number 09103 is an order of the VRS Main Stafatiey to the
provision of equipment to the SRK Command by tfieKtajina Corps which was sent to,

among others, the SRK. The Prosecution statesthieae two documents are relevant to the

Case No. IT-95-5/18-T 7 16 June 2011
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issue of the command and control of the VRS over 3RK>® The Accused objects to the
admission of both documents on grounds of lacketévancé? In relation to the document
with Rule 65ter number 11814, the Accused specifically objectgsg@dmission on the basis
that it is concerned with transportation of equipii® Brcko, stating that neither the transport
of an aerial bomb launcher to &b, nor the occurrence of shelling there, are @iévto any
issue in the Indictmerit. Having analysed their content, the Chamber finoth documents
relevant to the VRS’s centralised command and obnffhe Chamber considers that whatever
merit there is in the argument of the Accused ispeet of the document with Rule &&
number 11814, it is immaterial to the questionhaf televance of the document. The Chamber
holds that the document is relevant and has pnabatilue in relation to the issue of centralised
command and control of the VRS over the SRK gehgraind specifically to the SRK’s
possession and use of aerial bombs. As these dmtanalso bear sufficient indicia of

authenticity for admission under Rule 89(C) of Bdes, they should be admitted.

15. The document bearing Rule 6 number 14940 is an order of the VRS Main Staff to
the intelligence section of the SRK relating to éxehange of prisoners. The Accused objects
to the authenticity of the documefit. The Prosecution has identified a number of telexe
previously admitted by the Chamber with a similgretset to this document as an indicator of
its authenticity’’ The Chamber notes that the telex does not bstnap or signature, while the
majority of the exhibits referred to by the Progemudo® Nevertheless, the Chamber deems
this document to meet the requirementspafma facie authenticity necessary for admission
pursuant to Rule 89(C). The Chamber has alreandyttadi similar telexes from the VRS Main
Staff, bearing neither a stamp nor a signattitae admission of which was not opposed by the
Accused® The Chamber further finds that the order is raf¢yand has probative value, both
in relation to the issue of the detention of cans and to the implementation of political
agreements by the VRS. As such it should be aédhitt

IV. Disposition

32 Motion, Appendix A, p. 24.

% Motion, Appendix A, pp. 12, 33.

34 Motion, Appendix A, pp. 12, 33.

% Motion, Appendix A, p. 12.

Motion, Appendix A, p. 15.

37 Motion, Appendix A, p. 15 (Exhibits P854, P848, P1316, P1657,£2 18839, and D777).
% Motion, Appendix A, p. 15 (Exhibits P854, P848, P1316, D689 Cafity).

%9 e P1657 and P1684.

40 Hearing, T. 7286 (5 October 2010), Hearing, T. 7597 (8 Oc@HikD).

36
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16.  Accordingly, the Trial Chamber, pursuant to Ruled®e Rules, hereb@RANTS the

Motion and:

1) ADMITS into evidence the documents with Ruleténumbers:

01538, 04465, 07328, 07408, 07506, 07788, 07930/ 88240, 08353,
08408, 08983, 08986, 08988, 09026, 09051, 090810)3N9154, 09171,
09256, 09271, 09332, 10794, 10924, 11115, 1140910,111713, 11714,
11814, 13350, 13356, 13361, 13393, 13396, 1339991,313786, 14940,
15336, 15441, 15475, 15573, 15646, 15647, 1571%8,515806, 18959,
20819, 20822, 20825, 20826, 20827, 20829, 208F32X®0836, 20837,
20839, 20847, 20848, 20849, 20851, 21998, 2293623h03; and

2) REQUESTSthe Registry to assign exhibit numbers for eacthe$e documents.

Done in English and French, the English text beiathoritative.

b

Judge O-Gon Kwon
Presiding

Dated this sixteenttlay of June 2011
At The Hague
The Netherlands

[Seal of the Tribunal]
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