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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (iunal”) is seised of the “Motion for
Subpoena to Interview: Miroslav @man”, filed on 6 September 2010 (“Motion”), and digy

issues its decision thereon.

. Background and Submissions

1. In the Motion, the Accused requests the Chambesdie, pursuant to Rule 54 of the
Tribunal’'s Rules of Procedure and Evidence (“Rulea”subpoena to Miroslav d@man, former
director of the Croatian Intelligence Service (“BlSompelling him to submit to an interview

by one of the Accused’s legal advisérs.

2. The background to this Motion is complex and stéram the Accused’s “Motion for
Binding Order: Government of Croatia” filed on 1&fsember 2009 (“Binding Order Motion”)
which is still pending before the Chamber. In Bieding Order Motion, the Accused requests
that the Republic of Croatia (“Croatia”) providerhiwith documents relating tinter alia, the
alleged smuggling of arms first into Tuzla and trewards to Srebrenica in February and
March of 1995, documents relating to the use of Wmited Nations (“UN”) personnel as a
means to provide arms to the Muslims in Bosnia &tsizeegovina (“BiH”), as well as
documents relating to general arms smuggling tdBikeArmy (“ABiH”) in the period of 1992
through 1995. Following its search for the requested documemnts, subsequent delivery of a
number of documents found, Croatia informed theused and the Chamber on 19 August
2010 that it was unable to locate the remainingudants, including those relating to alleged

arms smuggling and the alleged use of the UN peddn the arms smuggling.

3. On 2 June 2009, prior to filing the Binding Ordeptibn, the Accused sent a letter to
Croatia, requesting documents relating to alledjoinsents of arms from Iran to Croatia during
the period of May 1994 through September 1995, Yyhar which then “ended up in the so-
called ‘safe zones’ of Srebrenica and Zepa”, asd etquesting to interview Miroslav dman

in relation to those shipmeritsCroatia responded to his letter on 22 July 2a@8€ing that it

! Motion, para. 1.
2 Binding Order Motion, para. 1.

3 Confidential Correspondence from Croatia, dated 9 Augutsfiled on 19 August 2010See alsdvotion, para.
7.

4 Motion, paras. 4-5.
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was not in possession of the documents requestkthah“concerning [the Accused’s] wish to
organize an interview with Mr. Miroslav @man, the practice is that such interviews are
organized by the defence teams and not by the i@mgovernment> The Accused’s legal
adviser then contacted Miroslav droan privately but, after a protracted correspondenc
Tudman declined to submit to an interviéwAs a result, the Accused filed the present Mqtion

seeking a subpoena designating the time and tiee fda Tuiman to appear for an interview.

4, In the Motion, the Accused argues that, having egras the director of HIS, Miroslav
Tudman “is particularly well placed to reveal what downts exist which reflect the agreement
with Iran to ship arms to the Bosnian Muslims, #itguiescence of the United States and other
United Nations Member States, the opening up ofhawvair routes which had been blockaded,
the use of humanitarian convoys to smuggle the amtogBiH], and the nature and amount of
arms which were smuggled into [BiH] during 1994-899% According to the Accused, the
information obtained during the interview could Umed in two ways, namely to direct Croatia
to the documents concerning these events as reguasthe Binding Order Motion, and to
serve as the basis of dman’s written statement which could be then terdi@r® evidence by
the Accused. The Accused argues that obtaining this infornmatimy materially assist his case
and is necessary for a fair determination of tisaés being trietf’ In that respect, he notes that
the Chamber has already found that “documentsimglab arms which found their way to
Srebrenica” and to the issue of “UN personnel'®lmgment in arms smuggling” bear relevance
to his case, and that the information sought framinfan regarding in particular the “means in

which arms were smuggled into [BiH]”, directly reda to those issués.

5. On 7 September 2010, the Office of the ProsecutBro§ecution”) informed the
Chamber and the Accusedia email, that it did not intend to respond to thetidio. On
8 September 2010, the Chamber issued an invitatioGroatia to provide a response to the
Motion by 30 September 2019. Croatia filed its confidential response on 30t8eyber 2010
(“Croatia’s First Response”), stating its positibat interviews of this nature should be arranged
by the defence independently, rather than through drgans of Croati&. It also noted,

however, citing the “Judgement on the Request efRkepublic of Croatia for Review of the

Motion, para. 5, Annex B.

Motion, paras. 8-9, Annexes C and D.

Motion, paras. 22—-24.

Motion, para. 15.

Motion, para. 16.

19 Motion, para. 21.

1 Motion, paras. 17-19.

12 |nvitation to Croatia Regarding Motion for Subpoena of Mesuiman, 8 September 2010.
13 Croatia’s First Response, p. 2.

© 0w N o u
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Decision of Trial Chamber Il of 18 July 1997” issuen 29 October 1997 by the Appeals
Chamber in theBlaski case (Blaski Decision”), that if Miroslav Tdman “were questioned
about matters related to his former duty as Dimreofo[HIS], that is, a former state official,

different modalities would be applied®”

6. On 18 November 2010, the Presiding Judge of then@er sent a confidential letter to
Miroslav Tuiman (“First Letter”), informing him of the Motionnd encouraging him to
reconsider his position and submit to an intervieiuntarily or, alternatively, to advise the

Chamber in writing of his decision not to do'So.

7. On 2 December 2010, @man filed confidentially, through his lawyer, “M¥iroslav
Tudjman’s Response to the Trial Chamber's Corredppoe of 18 November 2010”
(“Tudman’s First Response”). In it, dman notes that the Accused seeks to interview bim f
the purpose of obtaining intelligence informatiohieh belongs to Croatia and states that he has
not been given permission by Croatia to disclosghdnformation to the Accused. He also
recalls that Croatia is relying on thRlasSkiéc Decision to assert privilege regarding the
information he has learned in his official capaditiyile he was the director of HIS and that, if
he were to disclose any such information, eithéurvarily or pursuant to a subpoena, he would
be subject to criminal prosecution in Crodfia.Thus, Tdman submits that, unless Croatia
issues an official decision allowing him to dis@dostate secrets, he will refuse to answer the

Accused'’s questions that relate to his duties aslitector of HIS

8. In addition, Tdman argues that the Accused has not met the ariteria subpoena
under Rule 54 of the Rules, as issuing this subpd&mot yet “necessary” and should only be
done once the Accused has secured a decision fro@ti&€ relieving him of his obligation to
protect state secrets and once he has resolveRuaay54dis and Rule 70 privilege issues that
Croatia may wish to asséft. Tuiman also argues that former intelligence officgti®uld be
protected from “potential abuse of process” thatldaesult from the precedent sought by the
Accused and that, therefore, the Chamber shouidtlgtrenforce the requirement that a
requesting party prove that the information sodgir the intelligence officials is not available
through other meartS. Tudman adds that intelligence officials are in factmiome from

subpoenas or binding orders under the jurisprudesicthe Tribunal, despite the Appeals

14 Croatia’s First Response, pp. 2-3.

15 Seefirst Letter.

6 Tudman’s First Response, paras. 3-8.

" Tudman’s First Response, para. 9.

18 Tudman'’s First Response, paras. 10-11.
9 Tudman’s First Response, paras. 12—13.
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Chamber decision in thiérsti¢ case, as that decision limited its ruling to tlaetipular type of
officials at issue in that cad®. Finally, Tulman submits that the most efficient way of
proceeding is for him to provide Croatia with hissaers to the questions posed by the
Accused. This would allow him to speak freely amihout fear of criminal prosecution,
following which Croatia can then review his answargl assert any Rule s or Rule 70
privileges?® This in turn would also dispense with the neeissoe a subpoena as the Accused
would obtain the information he seeks through otheans? Should, however, the Chamber
decide that a subpoena is necessargmian requests that the Chamber allow all interested
parties to provide it with argument and legal adties concerning whether intelligence

officials are immune from the Tribunal's subpoefias.

9. On 7 December 2010, having been granted leave tosaf§ the Accused filed
confidentially his “Reply to the Filing of MiroslaVudman” (“First Reply to Tdman”) asking
the Chamber to issue an invitation to Croatia &pomd to the question of whether it would
authorise Miroslav Téman to disclose state secrets regarding the abeméioned issues. He
also submits that while he has no objection topiicipation of the representatives of Croatia
during the interview, or the use of Rule 154 to protect sensitive information from disclosure to
the public?® he does not see the advantage of having the ietesonducted by representatives
of the Croatian government as he is seeking infaomavhich would lead not only to the

location of relevant documents but also to orairtesny during his defence ca%e.

10. The Chamber issued the said invitation confidelgtiah 15 December 2010, inviting
Croatia to respond by 7 January 2631The response by Croatia was filed confidentiatty

11 January 2011 (“Croatia’s Second Response”)ngtétat if a former state official “decides to
testify before the [Tribunal] and during testimorsy questioned about the circumstances of
performing his duties, i.e. if Miroslav @man is questioned about matters related to
performance of his duties as the former [directoHtS], [Croatia] is prepared to release him

from the duty of keeping an official secret [...]Jwmich case Rules 34is and 70 of the [Rules]

% Tudman'’s First Response, paras. 14-16.

2 Tudman'’s First Response, paras. 17-20, 22.

% Tudman'’s First Response, para. 21.

% Tudman’s First Response, para. 23.

%4 Hearing, T. 9370 (7 December 2010) (private session).
% First Reply to Tdman, paras. 4, 9.

% First Reply to Tdman, para. 5. The Chamber notes that there are two phagmarked with number five but
this citation refers to the first such paragraph.

" First Reply to Tdman, paras. 6-8.

% Second Invitation to Croatia Regarding Motion for Subpasrdiroslav Tutman, 15 December 2010 (“Second
Invitation”).
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must be complied with in order to protect natiosedurity interests®® Croatia also notes that it
would place at Tdman’s disposal an expert who would assist him dditional consultations

and questions are necessaty”.

11. On 25 January 2010, in private session, the Chamialy instructed the Accused to
contact both Miroslav Tdman and the Croatian representatives directly,riteroto see if an
agreement could be reached in light of Croatia’'soBd Respons&. Having done so, the
Accused filed confidentially his “Request for Iratibn to Government of Croatia: Interview of
Miroslav Tuiman” on 28 February 2011 (“Request for Invitationi)which he explained that,
having contacted Tdman’s lawyer, he was advised thatdiman would still not agree to an
interview unless he received a written permissimmf Croatia to reveal state secrétsAs a
result, the Accused sent two letters to the Croaiembassy in The Hague, inquiring whether
Croatia was willing to provide such a written pession, but received no resporiseThus, he
filed the Request for Invitation, asking the Chamtibeissue an invitation to Croatia to comment
on whether it would be willing to issue an offic@dgcision relieving Tdman of his obligation

not to disclose state secrdtsThe Chamber granted this request on 3 March 2011.

12. On 9 March 2011, Croatia filed confidentially isssponse (“Croatia’s Third Response”),
stating that if Miroslav Tdman is “willing to testify in the [Accused’s] casbge should
personally ask for the permission for the exempfrom secrecy” in which case Croatia would
give such permissioff. As a result of this filing, on 10 March 2011, tiecused filed
confidentially his “Supplemental Submission Conaagninterview of Miroslav Tdman”
(“Submission”) in which he argues thatdfoan cannot be expected to make such an application
when “the interview is being conducted at the reué the Tribunal” and asks the Chamber to
direct Croatia to issue a decision granting exeonmpfrom secrecy to Tman so that he can

submit to the interview voluntarify/.

13. Instead of issuing such an order, the Chamber dddidat the Presiding Judge should
send another confidential letter to Miroslavdman with a view to moving the matter along on
a voluntary basis. The Presiding Judge did so 8nMarch 2011 (“Second Letter”),

% Croatia’s Second Response, p. 2.

% Croatia’s Second Response, pp. 2-3.

31 Hearing, T. 10739-10740 (25 January 2011) (private session).

32 Request for Invitation, para. 11.

% Request for Invitation, paras. 11-12.

34 Request for Invitation, para. 13.

% Invitation to Croatia Regarding Request for Interviewifoslav Tuiman, 3 March 2011 (“Third Invitation”).
% Croatia’s Third Response, p. 3.

37 Submission, para. 2.
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encouraging Téman to request permission to reveal state secrdighit of the fact that Croatia
was willing to give him that permission and thetfd@at he was willing to agree to an interview
once such permission was givénHowever, on 24 March 2011, Jman filed “Mr. Miroslav
Tudman’s Response to the Trial Chamber’'s Corresporedenc8 March 2011” (“Tdman’s
Second Response”), stating that he was “unwillmgdluntarily cooperate with the Accused”
because he did not “wish to voluntarily assist #hecused, or to be perceived as having
voluntarily assisted the Accuse®.”He also submits that if he is compelled to ginéraerview,

he would decline to answer questions because aftitigation to protect state secrets and would
assert the “intelligence agent immunity’ privilégeeferred to in his First Respon&e.
However, Tdman also submits that if the subpoena is issuedpethimg him to sit for an
interview with the Accused’s representative, hel womply with “any and all of the Trial

Chamber’s orders™

14. On the instruction of the Chamber, the Accuseddfilds confidential “Reply to
Response of Miroslav Bman” on 11 April 2011 (“Second Reply to dman”) in which he
agrees with the position taken by Miroslawiinan and argues that the onus is on Croatia to co-
operate with the Tribunal by providing an offic@écision relieving Tdman of his obligation
not to disclose state secréts. He thus asks that the Chamber issue an orderroati€
requesting it to relieve Tman of this obligatio’* The Accused also submits that he is
opposed to Téman providing information to Croatia directly befat is transmitted to him by
Croatia as that would be cumbersome, would likelguire follow up communications, and
would “result in dissatisfaction and suspicion aswthether the information is complete and

credible.*

1. Applicable Law

15. Rule 54 of the Rules provides that a Trial Chamieay issue a subpoena when it is
“necessary for the purpose of an investigationhergreparation or conduct of the trial”. This
power includes the authority to “require a prospecivitness to attend at a nominated place and

time in order to be interviewed by the defence whtrat attendance is necessary for the

% SeeSecond Letter.

% Tudman’s Second Response, paras. 2-3.
0 Tudman’s Second Response, para. 4.

“1 Tudman’s Second Response, para. 7.

2 Second Reply to Tman, para. 2.

3 Second Reply to Tman, paras. 3, 6.

4 Second Reply to T@man, para. 5.
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preparation or conduct of the tridf. The Appeals Chamber has stated that a Trial Chemb

assessment must “focus not only on the usefulnegseadnformation to the applicant but on its
overall necessity in ensuring that the trial isomfied and fair*® A subpoena is deemed
“necessary” for the purpose of Rule 54 where atilegie forensic purpose for obtaining the

information has been shown:

An applicant for such [...] a subpoena before or myrthe trial would have to
demonstrate a reasonable basis for his belief ttieae is a good chance that the
prospective witness will be able to give informatihich will materially assist him
in his case, in relation to clearly identified issurelevant to the forthcoming trifl.

16. To satisfy this requirement of legitimate forenpuarpose, the applicant may need to
present information about such factors as the ipasitheld by the prospective witness in
relation to the events in question, any relatiopshat the witness may have had with the
accused, any opportunity the witness may have tads$erve those events, and any statement

the witness has made to the Prosecution or tootheelation to the eventg.

17.  Even if the Trial Chamber is satisfied that the lmgmt has met the legitimate purpose
requirement, the issuance of a subpoena may bernoapate if the information sought is
obtainable through other medfisFinally, the applicant must show that he has nradsonable
attempts to obtain the voluntary co-operation o€ thotential witness and has been
unsuccessful®

18.  Subpoenas should not be issued lightly as theylvevihe use of coercive powers and
may lead to the imposition of a criminal sanctibn A Trial Chamber’s discretion to issue

subpoenas, therefore, is necessary to ensurehth@bmpulsive mechanism of the subpoena is

S Prosecutor v. Krsti, Case No. IT-98-33-A, Decision on Application for Subpoerfasluly 2003 (Krsti¢
Decision”), para. 10.

6 Prosecutor v. Halilovi, Case No. IT-01-48-AR73, Decision on the Issuance of Subp@inaune 2004
(“Halilovi¢ Decision”), para. 7.See also Prosecutor v. Slobodan Milogg@ase No. IT-02-54-T, Decision on
Assigned Counsel Application for Interview and Testimonyrofhy Blair and Gerhard Schréder, 9 December
2005 (‘MiloSevi Decision”), para. 41.

47 Krsti¢ Decision, para. 1®alilovi¢ Decision, para. 6See alsiMiloSevi: Decision, para. 38.

48 Halilovi¢ Decision, para. &rsti¢ Decision, para. 1MiloSevié Decision, para. 40.

“9 Halilovi¢ Decision, para. MiloSevi: Decision, para. 41.

%0 prosecutor v. Perig Case No. IT-04-81-T, Decision on a Prosecution Motmnl$suance of a Subpoena ad

Testificandum, 11 February 2009, para.Pfpsecutor v. SimhaCase No. ICTR-01-76-T, Decision on the
Defence Request for a Subpoena for Witness SHB, 7 Fet2085, para. 3.

51 Halilovi¢ Decision, para. 6;Prosecutor v. Bfanin and Talé, Case No. IT-99-36-AR73.9, Decision on
Interlocutory Appeal, 11 December 2002, para. 31.
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not abused and/or used as a trial tattitn essence, a subpoena should be considerechadnet

of last resort®

[1l. Discussion

A. Confidentiality of the filings

19. As noted above, the Motion was filed publicly, aaswthe Chamber’s invitation to
Croatia to respond to it. Croatia then filed iissEFResponse confidentially. In an effort to
encourage Miroslav Tman to co-operate with the Accused voluntarily, Bresiding Judge
sent him the First Letter confidentially. Fromnhen, all the subsequent filings relating to the

Motion were filed confidentially.

20. It has now become clear, however, that Mirosladriian is not willing to co-operate
with the Accused. Thus, the Chamber is of the vileat his submissions, as well as the other
filings related to the Motion, can be made publithe same is the case with the submissions
made by Croatia, as they do not reveal any contiiglemformation but simply reiterate
Croatia’s position regarding the arrangements riterviews, which were largely already made

public by the Accused in his Motion.

21.  Accordingly, the Chamber will order that all thdirfgs related to this Motion be
reclassified as publi®. Similarly, the discussions related to the Motiahjch were conducted

in court, in private session, shall also be madsi@d®
B. Subpoena versus order to Croatia

22.  Attempts by the Accused to interview Miroslavdfuan on a voluntary basis have now
come to a stalemate. On the one handimfan is willing to be interviewed if he is given

written permission from Croatia relieving him ofhobligation not to disclose state secrets but,

%2 Halilovi¢ Decision, paras. 6, 10.

53 See Prosecutor v. Matti Case No. IT-95-11-PT, Decision on the Prosecution’s Additibiiag Concerning 3
June 2005 Prosecution Motion for Subpoena, fdgdparteand confidential on 16 September 2005, para. 12.
“Such measures [subpoenas], in other words, shall be dppite caution and only where there are no less
intrusive measures available which are likely to emshe effect which the measure seeks to produce”.

** The filings in question are as follows: Croatia’s FiR&sponse, First Letter, ¥man’s First Response, First
Reply to Tuman, Second Invitation, Croatia’'s Second Response, Refmresnvitation, Third Invitation,
Croatia’s Third Response, Submission, Second Lettedm@n’'s Second Response, and Second Reply to
Tudman.

% These discussions took place on 7 December 2010 at T. 98%#01lto 18, and on 25 January 2011 at T. 10739,
line 10 to T. 10740, line 24. Both the transcript and the audiolvisuard of the discussions shall be made
public.
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on the other hand, he is not willing to ask fortth@rmission himself. At the same time, Croatia
states that it is willing to give the permissiongmestion, but it requires that dman personally
ask for it. As a result, neither Croatia nordiman is willing to initiate the first step in moving
the process along. The Accused thus argues thabribis is on Croatia to do so and that the
alternative to issuing a subpoena would be forGhamber to issue an order to Croatia, in light
of its duty to co-operate with the Tribunal, diiagtit to produce the said permissitn.The
Accused does not, however, refer to any case lanvdoes he explicitly point to any provisions
in the Rules or the Tribunal’'s Statute (“Statutethich would support his request and justify

the issuance of such an order to Croatia in theseific circumstances.

23. Inlight of the fact that the Accused’s requestd@ubpoena is still pending, and bearing
in mind that both Croatia and Miroslav dman seem to be willing to co-operate as long as
certain conditions are in place, the Chamber cemsithat it is not necessary to rule on the
Accused’s request that an order to Croatia be éssuaestead, the Chamber considers that it
should simply proceed to dispose of the Motion sl without hearing more on this issue from

the parties involved.
C. Requirements for subpoena

24.  As can be seen from the procedural history reltdatie Motion, both the Accused and
the Chamber have attempted to obtain the voluntaroperation of Miroslav Tdman.
However, these attempts resulted indifan explicitly stating that he is not willing to -co
operate with the Accused on a voluntary basis, do#s he want to be perceived as having
voluntarily assisted the Accuséd.Accordingly, the Chamber is satisfied that thedsed has
made reasonable attempts to obtain the voluntatgpeoation of Miroslav Tdman, but was

ultimately unsuccessful.

25.  Another requirement that the Accused has to sabsfpre a subpoena can be issued
here is to show that it is necessary for the pwemdsan investigation or conduct of his trial. To
do so, the Accused has to show that there exisgittmate forensic purpose for the information
he seeks, namely that he has a “reasonable basisfoelief’ that there is a “good chance” that
the “prospective witness” will be able to give infaation which will materially assist him in his
case, in relation to clearly identified issues vatd to his trial. As noted above, the Accused is
interested in obtaining from Miroslav dman information about the “arrangements for and the

actual shipments of arms into Croatia for the BasriMuslims in 1994-1995” and, in particular,

%% Submission, paras. 2—4; Second Reply tdrifan, paras. 2-3.
" Tudman’s Second Response, paras. 2-3.
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the agreement with Iran to ship arms to the BosMaslims, the acquiescence of the United
States and other United Nations member stategydeing up of naval or air routes which had
been blockaded, the use of humanitarian convoysrioggle the arms into BiH, and the type
and amount of arms which were smuggled into BiHirdpur1994-1995% In terms of the
relevance of these issues to the Accused’s thalGhamber recalls its 19 May 2010 “Decision
on the Accused’s Application for Binding Order Ruast to Rule 5bis (Federal Republic of
Germany)” (“Germany Decision”), where it found, byajority, Judge Kwon dissenting, that
“documents related to the smuggling of arms to ®mba are necessary for the determination
of the Accused’s state of mind in July 1995, aslwelto the Chamber’'s determination of the
general requirements of crimes against humanitglation to the underlying offences for which
the Accused is charged with responsibility”.In the same Decision, the Chamber also found,
by majority, Judge Kwon dissenting, that whethernot United Nations personnel actively
participated in hostilities, by virtue of being olved in arms smuggling, might be an issue in
this case, depending on the yet to be determireadegits of the offence of hostage-taking under
Article 3 of the Statut&’ Finally, the Chamber recalls that one of thegaitions against the
Accused is that he restricted the passage of huamgm aid convoys to the enclaves in BiH,
including Srebrenic& whereas his defence is that the Bosnian Serbsalgabd reason to be
concerned about the contents of those confoysAccordingly, insofar as the Accused’s
interview with Tuiman covers these three issues, the Chamber ifieshtisy majority, Judge
Kwon partially dissentin§® that they are clearly identified issues relevartis case and that if
information is obtained in relation thereto, it magterially assist the Accused in the conduct of
his case. In this respect, the Chamber notesthigatAccused is interested in a number of
additional issues, such as an alleged agreemeweéetiran and Croatia to ship weapons to
Croatia and the acquiescence of the United Statdgese activities. The Chamber recalls that it

has already held that these sorts of issues amelevant to the Accused’s tri.

%8 Motion, paras. 2, 15.

%9 Germany Decision, paras. 21-22.

% Germany Decision, paras. 25-27.

%1 Third Amended Indictment, paras. 9-14, 6870, 74.

62 Motion, para. 19.

% Regarding the relevance of first two issues—namely, imdtion relating to alleged smuggling of arms to
Srebrenica and U.N. personnel's alleged active partioipah hostilities—Judge Kwon dissents on the same
basis on which he dissented in the Germany DecisggeGermany Decision, Partially Dissenting Opinion of
Judge Kwon, paras. 6—1%ee alsdecision on Accused’'s Motion for Subpoena to Interview Gergzal Deli
and Brigadier Refik Btanovi, 5 July 2011, para. 13 note 31. Regarding the third issue, Jwdge agrees with
the majority’s finding that information relating to alkxty restrictions of humanitarian convoys is relevant.
However, he dissents below on the grounds that the Accuseddbbave a reasonable basis for his belief that
there is a good chance thatdfan will be able to provide such information.

6 SeeDecision on the Accused Motion for Binding Order (Tharsic Republic of Iran), 9 June 2010, paras. 20—
21.
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26.  Turning next to whether the Accused has a “readertadsis” for his belief that there is a
“good chance” that Miroslav Tman will provide him with relevant information, ti@amber
notes that Tdman was the director of HIS at the relevant tinfteis arguable that by virtue of
this position, he would have been privy to all sat information, coming from both his own
operatives as well as from the foreign intelligeseevices. Therefore, in the Chamber’s view,
Judge Kwon dissentiny),the Accused has successfully demonstrated a rabisohasis for his
belief that there is a good chance thatman will be able to give him the information regagl

the clearly identifiable issues outlined as reléwarthe preceding paragraph.

27.  As to whether Miroslav Tdman can be considered to be a “prospective witniestiis
case, the Chamber recalls that the Accused sealantiuct the intervievoth for the purpose
of directing Croatia to certain documents requestdtie Binding Order Motiomnd to use the
information provided by T@man on the events identified above as the basia wfritten
statement, which would then be tendered into evid&h Thus, the Accused is clearly treating
Miroslav Tuiman as a prospective witness in this case. Alewvaat to this issue is Bman’s
submission that, as an intelligence official, hpgs a certain privilege from being issued with a
subpoena or, in other words, enjoys a “functiomaimunity” referred to in theBlaski
Decision®” In essence, Tman is arguing that the Chamber should apply tiegof the
Appeals Chamber in th&laski¢ Decision where it was held that state officials anere
instruments of the state who have a functional imityuand that, therefore, a subpoena could
not be issued to them for information obtainechia tourse of their official duti€§. However,

in the Krsti¢ case in 2003, the Appeals Chamber, by majorityifidd that this ruling was
limited to applications for production of state dowents and proceeded to rule that where a
party seeks to interview a state official who raspective witness, it should do so by applying
for a subpoena under Rule $4.The Appeals Chamber also clarified that while thiéng in
Blaskr applied to a custodian of state documents, “itosapt in relation to a state official who
can give evidence of something he saw or heardefwoibe, perhaps, than from a state
document).™ It also noted that the Appeals ChambeBlaski did not say that functional

immunity would include immunity against being coriige to give evidence about what the

% Regarding the first two issues, Judge Kwon maintainsiséent as discussedanote 63. Regarding the third
issue, while Judge Kwon agrees that information relatinglleged dispatches of ammunition disguised as
humanitarian aid is relevant, he dissents on the groundththaiccused does not have a reasonable basis for his
belief that there is a good chance thadan will be able to provide such information. Judge Kwon reabas
the Accused’s request is nothing more than a “fishing efipatliand is solely premised on the belief that
Tudman may provide information by virtue of his positiondaector of HIS at the relevant time.

® Motion, para. 16.

®” Tudman’s First Response, paras. 12—16.
%8 Blagki* Decision, para. 38.

89 Krsti¢ Decision, paras. 22—23.
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official saw or heard in the course of exercisirig tfficial functions’*

While the Appeals
Chamber did mention the question of whether any smonunity may nevertheless apply to
certain categories of officials, it decided thatvias not necessary to deal with that queStion
and also expressed the view, allmhiter, that it would be incorrect to suggest that fuocal
immunity against prosecution exists in the contaxinternational courts® Accordingly, the
Chamber considers that as long as during the ieteriiroslav Tulman is asked about the
events he saw or heard in relation to the releissoies outlined above, which in turn makes him
a prospective witness in this case, he can be smaea to submit to an interview with the
Accused’s legal adviser despite the fact that hg have seen the events in question, or heard

about them, in the course of exercising his offiftiactions as the director of HIS.

28. The Chamber therefore finds, by majority, Judge Kwissenting, that the Accused has
shown that there is a legitimate forensic purpasebitaining the information sought through his

interview with Miroslav Tdman.

29.  With respect to the requirement that the informatsmught must not be obtainable
through other means, the Chamber notes that theuskdc has attempted to obtain the
information at issue here through his Binding Ordléwtion, but that he has been largely
unsuccessful. At the same time, through his forpuesition, Miroslav Tdman may have first-
hand knowledge of the information sought by the usexl that others would not have, in
particular the means in which the arms were allggethuggled into Srebrenica, as well as
whether humanitarian convoys or United Nations qamngl were involved in arms smuggling in
BiH. Tudman argues that the information the Accused seeka him is in fact obtainable
through other means because he is prepared toder@sioatia with answers to the Accused’s
guestions but without submitting to a direct intew with the Accused’s legal adviser. While
this may be a potentially plausible way of obtagnithe sought information in some
circumstances, the Chamber agrees with the Acctiss#din the present circumstances it is
unlikely to lead to a satisfactory result for himdawould therefore not be conducive to an
expeditious and efficient conduct of the proceeslingccordingly, the Chamber is satisfied by
majority, Judge Kwon dissentifg,that the information identified above as relevemtthe

Accused’s case is not obtainable by him throughaihgr means at this stage.

"OKrsti¢ Decision para. 24.
"L Krsti¢ Decision, para. 27.
2 Krsti¢ Decision, para. 27.
3 Krsti¢ Decision, para. 26.

™ Judge Kwon maintains his dissent that the information sougin Tuiman lacks a legitimate forensic purpose
and therefore the issuance of a subpoena is not neceSgprgnotes 63, 65.
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30. Having found that the various requirements for dpsena are satisfied, it remains
within the Chamber’s discretion to decide whethemnot to issue the subpoena. Due to the
coercive nature of a subpoena and the implicatian failure to comply might lead to criminal
sanctions, the Chamber must take a cautious agpearat take into account all the surrounding
circumstances before determining that this meastiriast resort be takefi. The Chamber
recalls, in particular, that the Appeals Chambes hald that subpoenas should not be issued
lightly, especially in cases where a potential @é refuses to be interview€dlt has also held
that a subpoena is a “weapon which must be usetihgpé and that Trial Chambers should
guard against it “becoming a mechanism used roytine a part of trial tactics”. The
Chamber recalls that Miroslav dimnan has indicated that, if a subpoena was iss@edphld be
willing to comply with “any and all of the Chambsrorders.*® This would presumably include
making a request for permission to be relieved byaGa of his obligation not to reveal state
secrets. Also, the Chamber recalls that Croat&a dffered to provide, and the Accused has
agreed to the presence of, a Croatian representdtising any interview. This representative
would be able to assist dman in relation to any concerns he may have in ariay the
Accused’s questions. Finally, the Chamber notes tite Accused has already agreed to any
Rule 54bis or Rule 70 conditions Croatia may assert duringinberview. Accordingly, given
the safeguards already put in place to alleviath Miroslav Tuiman’s and Croatia’s concerns,
the Chamber is convinced by majority, Judge Kwaselnting, that Miroslav Tman can and
should be subpoenaed so that the Accused’s legaaactan interview him with respect to the

relevant matters set out above in paragraph 25.

IV. Disposition

31. Accordingly, the Trial Chamber, by majority, Jud#@von dissenting, pursuant to
Article 29 of the Statute and Rule 54 of the RulesebyGRANTS the Motion andORDERS

as follows:

(a) the Registry of the Tribunal shall take whateveapst reasonably necessary to
ensure that the attached Subpoena is transmittecdiately to Croatia so that it

can be served;

5 SeeDecision on Motion for Subpoena to Douglas Lute and John Fe&lryy 2009, para. 11.
"8 Krsti¢ Decision, para. 12.

" Halilovi¢ Decision, para. 10

8 Second Tdman Response, para. 7.
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(b) Croatia shall comply with the instructions in thedér attached to this Decision;

and

(c) the Registry shall reclassify as public all then§s related to this Motion and
listed in footnote 54 above, as well as the trapsand the audio visual record of

discussions relating to the Motion, as outlinetbimtnote 55.

Done in English and French, the English text beiathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this fourteenth day of July 2011
At The Hague
The Netherlands

[Seal of the Tribunal]
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