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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons

Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Gunal”) is seised of the Accused’s
“Application for Certification to Appeal DecisionnoReconsideration”, filed on 4 July 2011

(“Application”), and hereby issues its decisionrtan.

. Background and Submissions

1. On 30 June 2011, having received material that beein the subject of delayed
disclosurée, the Accused filed the “Motion for Reconsideratioh Protective Measures for
Witness KDZ531” (“Motion on KDzZ531"), challengindi¢ Pre-trial Chamber’s decision that
granted KDZ531 the protective measures of closedige testimony and delayed disclosure of
identity until 30 days before his testimony, anduesting that the Chamber hold a hearing in
the presence of KDZ531 to determine whether hedctestify with less stringent protective
measured. The Accused submitted that the Chamber shouldnieathe original motion
requesting the protective measudesnovoand not under the “reconsideration” test, on thgid
that the protective measures had been granted lmasedpresentations by the Office of the
Prosecutor (“Prosecution”) maes partethe Accused, and which the Accused had not had the

opportunity to see or contest before then.

2. Also on 30 June 2011, the Prosecution filed the@$Bcution’s Response to Karatigi
Motion for Reconsideration of Protective Measures Witness KDZ531 with Confidential
Appendix A” (“Response”), arguing that the Motion 8DZ531 should be denied because the
Accused had failed to meet the test for reconsiaeragiven that the Pre-trial Chamber had
properly considered the information in relatiorkidZ531’s request for protective measures and

correctly applied the relevant protective measutest

3. On 1 July 2011, the Chamber issued an oral decrsilimy on the Motion on KDZ531

(“Impugned Decision”). Having first found that tidotion on KDZ531 was a motion for

SeeHearing, T. 15686-15687 (29 June 2011) (private session) Wiee@hamber granted the Accused access to
the ex partesubmissions in relation to the granting of protective meadoré€DZ531. See alsoMotion to
ReclassifyEx ParteFilings: Witnesses KDZ531 and KDZ555, 23 June 2011; PatieecResponse to Accused’s
Motion to Reclassiffx ParteFilings: Witnesses KDZ531 and KDZ555, 28 June 2011.

Motion on KDzZ531, paras. 5, 7SeeProsecution’s Motion for Delayed Disclosure for KDZ436DZ493,
KDZz531 and KDZ532 and Variation of Protective Measu@skDZ489, 8 May 2009 where the Prosecution
requestednter alia the granting of protective measures to KDZ531, and DecigsioRrosecution’s Motion for
Delayed Disclosure for KDzZ456, KDZ493, KDZ531 and KDzZ532d Variation of Protective Measures for
KDz489, 5 June 2009 (“Protective Measures Decision”), whbe Pre-trial Chamber granted KDzZ531 the
protective measures of closed session testimony and deliseosure of identity to the Accused until 30 days
before his testimony.

% Motion on KDZ531, paras. 2-3, 7.

Response, paras. 1, 4, 7.
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reconsideration of the Protective Measures Decfstbe Chamber denied it on the grounds that
the Accused had not demonstrated that there wdeaa error of reasoning in the Pre-trial

Chamber’s Protective Measures Decision and thagngthe current concerns expressed by
KDZz531, the Chamber was not satisfied that it wasessary to reconsider its decision, to

prevent injusticé.

4, In his Application, the Accused seeks leave to appee Impugned Decision as an
opportunity for the Appeals Chamber to provide guice with respect to “the proper standard to
be applied to motions for reconsideration of decisibased upoex partesubmissions”. The
Accused submits that this issue meets both critdriaule 73(B) of the Rules of Procedure and
Evidence of the Tribunal (“Rules®)and appears to be an issue not previously decititibad
hoc Tribunals? The Accused adds that there is a strong argutndre made that the Chamber
erred in rejectingle novoconsideration of a decision taken based ugorparteinformation.
Thus, a decision by the Appeals Chamber at thigestd the proceedings “may well prevent

recurring errors by the Chambéf”.

5. With respect to the test for certification underndrti3(B), the Accused argues that the
issue at stake significantly affects the fairneihis trial, given that the delayed disclosure of
witnesses’ identity directly impacts his right, eaged in Article 21(4)(b) of the Tribunal's
Statute (“Statute”), to adequate time and facgitfer the preparation of his deferf¢e.The
Accused also submits that the protective measuctkoséd session directly impacts his right to a
public trial as guaranteed under Article 20(4) lné (Statuté? Furthermore, according to the
Accused, there are ten additional withesses orPtheecution’s witness list for whom delayed
disclosure orders were issued on en parte basis, and he intends to file motions for the
Chamber to reconsider the protective measure desidior most of these witnesses. Thus,
given that the issue will recur multiple times dhgrithe course of trial and that the Accused

suffers cumulative prejudice from the applicatiohtloe standard set out in the Impugned

® Hearing, T. 15837 (1 July 2011).

® Hearing, T. 15837-15838 (1 July 2011). The Chamber added: Qfilaenber recalls that in its decision of 5th

of June, 2009, it found that the pseudonym and closed sessioappeopriate measures and were necessary to

safe-guard the privacy and protection of KDZ531 and his familt also found that such measures were

consistent with the rights of the accused in the preseset cln coming to this conclusion, the Chamber cayefull

examined all the information presented to it and weighgainst the rights of the accused3eeHearing,

T. 15837 (1 July 2011).

Application, para. 10.

Application, paras. 1, 4.

Application, para. 7.

10 Application, para. 7.

1 Application, para. 5. The Accused adds that Trial Chamaetse Tribunal, including this Chamber, have
granted certification to appeal with respect to issuestwaftect the right of an accused to adequate time and
facilities for the preparation of his defencgeeApplication, para. 9.

7
8
9
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Decision, he argues that an immediate resolutiothemmatter by the Appeals Chamber would

materially advance the proceedirds.

6. On 8 July 2011, the Prosecution filed the “Proseald Response to Application for
Certification to Appeal Decision on Reconsiderati¢iResponse”) opposing the Applicatidh.
The Prosecution submits that the issue raisedéyAttused of whether the standard applied by
the Chamber in the Impugned Decision is appropriateespect of the reconsideration of
decisions based oex partesubmissions does not significantly affect the tad expeditious
conduct of the proceedings or the outcome of tiad, tnor would the immediate resolution by
the Appeals Chamber of this issue materially adeaoc have a practical impact on the conduct

of, the proceedings.

7. With respect to the first prong of the test fortdeation, the Prosecution submits that
the Accused has failed to show any significant iob@aising from the Chamber applying the
usual reconsideration standard to the Accused’8ectyes to protective measures in place for
witnesses rather thande novoreview standar® Furthermore, according to the Prosecution,
whether a reconsideration standard deanovoreview standard is applied by the Chamber to a
motion for variation of protective measures of ane@ss subject to delayed disclosure, such a
motion will necessarily be brought after the saiscbsure has taken plate. Regarding the
second prong of the test, the Prosecution argusshk resolution of the issue by the Appeals
Chamber at this stage will have no practical impacthe conduct of the proceedings because
the Accused will have the opportunity to introduekevant evidence or arguments in any future
motion for reconsideration of protective measuresl, ashould the Chamber consider it

necessary to prevent injustice, the protective omeasmay then be variéd.

8. The Prosecution finally adds that, even if the Chanfinds that the requirements for
certification under Rule 73(B) are met, it shouledise its discretion to deny the Application
because the Impugned Decision is of limited sigaifice to the proceedings and did not result in
unfairness or prejudice to the Accused nor willrésult in unfairness or prejudice going

forward?!®

12 ppplication, para. 5.

13 Application, paras. 6, 8.
14 Response, para. 1.

!5 Response, paras. 2, 10.
16 Response, para. 6.

" Response, para. 8.

18 Response, para. 11.

19 Response, paras. 2, 14.
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1. Applicable Law

9. Decisions on motions other than preliminary motiactgallenging jurisdiction are
without interlocutory appeal save with certificatiby the Trial Chambéf. Under Rule 73(B)

of the Rules, a Trial Chamber may grant certifmatio appeal if the said decision “involves an
issue that would significantly affect the fair aexpeditious conduct of the proceedings or the
outcome of the trial, and for which, in the opiniof the Trial Chamber, an immediate

resolution by the Appeals Chamber may materialiyaade the proceedings.”

10.  This test therefore contains two “prongs”, botlwbiich must be satisfied in order for the
Chamber to exercise its discretion to grant cedtfon to appeal. Thus, “even when an
important point of law is raised [...], the effectRtile 73(B) is to preclude certification unless
the party seeking certification establishes thah bmonditions are satisfied*. A request for

certification is therefore “not concerned with wiet a decision was correctly reasoned or

not.nZZ

[1l. Discussion

11.  With regard to the first limb of the test, the Chmen considers that the Accused has
failed to show that the Impugned Decision involassissue that would significantly affect the
fair and expeditious conduct of the proceedingtheroutcome of the trial. This Chamber has
previously found that the protective measure oaged disclosure to an accused under Rule 69
of the Rules is severe in nature and should onlgraated under exceptional circumstances as it
may affect the ability of the accused to have adexmjgime and facilities to prepare for trial
guaranteed by Article 21(4)(b) of the Stattite.Similarly, with respect to closed session
testimony, the Chamber has held that such protectiveasure, by preventing public

dissemination of witness testimony, could havemapact in the Accused’s right to a public trial,

20 seeRule 72(B), 73(C) of the Rules.
2! prosecutor v. Halilowi, Case No. IT-01-48-PT, Decision on Prosecution RequeastCrtification for

Interlocutory Appeal of “Decision on Prosecutor’s Moti®eeking Leave to Amend the Indictment”, 12 January
2005, p. 1.

Prosecutor v. Milutinovi et al, Case No. IT-05-87-T, Decision on LdkMotion for Reconsideration of Trial
Chamber’s Decision on Motion for Admission of Documents fien Table and Decision on Defence Request
for Extension of Time for Filing of Final Trial Brief July 2008, para. 4Brosecutor v. Milutinov et al,
Case No. IT-05-87-T, Decision on Defence Application fertification of Interlocutory Appeal of Rule B&
Decision, 14 June 2007, para.Rrosecutor v. Popoviet al, Case No. IT-05-88-T, Decision on Nikoland
Beara Motions for Certification of the Rule §RaterMotion, 19 May 2008, para. 1€rosecutor v. Popoviet

al., Case No. IT-05-88-T, Decision on Motion for Certificatiof Rule 9&is Decision, 15 April 2008, para; 8
Prosecutor v. MiloSe¥j Case No. IT-02-54-T, Decision on Prosecution Motion @artification of Trial
Chamber Decision on Prosecution Motion ¥air Dire Proceeding, 20 June 2QQiara. 4.

2 SeeProtective Measures Decision, paras. 10, 15. For¢hison, it is the Chamber’s duty to strike the correct
balance between the rights of the accused and the safetgtiofisviand withessesSeeProtective Measures
Decision, paras. 10-12.

22
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under some circumstanc&s. The Chamber therefore considers that the issugrafting

protective measures to KDZ531 pertains directly ttee fairness of the proceedings.
Nevertheless, the Accused’s basis for the Applicais not the fact that the Pre-trial Chamber
granted the protective measures in the first place that this Chamber, in the Impugned
Decision, applied the test for reconsiderationatation to the Pre-Trial Chamber’s decision,

instead of considerinde novowhether or not to grant protective measures to K¥1Z5

12. The Chamber agrees with the Accused that the eebetapplied when considering a
fresh application for protective measures and ttaamdard which must be followed when
reconsidering a decision are different in natutéowever, the Chamber cannot see how the
application of a different standard at this stageil¥ affect the fair and expeditious conduct of
the proceedings or the outcome of the trial. Cqusatly, the Chamber finds that the elements

of the first prong of the test for certificationyeganot been met.

13.  With regard to the second limb of the test, the iiier does not consider that the
Accused has explained how these proceedings mawadterially advanced by an immediate
resolution by the Appeals Chamber of the questfonieether decisions taken on the basigxf
parte submissions should be subject to the test forngderation or should guarantde novo
consideration by the Chamber. With respect toAbeused’s submission that an immediate
resolution by the Appeals Chamber would materiatlyance the proceedings in relation to ten
additional witnesses on the Prosecution’s withnesddr whom delayed disclosure orders were
issued on arex partebasis, the Chamber notes that challenges to oglarsing delayed
disclosure would necessarily have to be mafter the identities of the witnesses presently
enjoying the protective measure are revealed ta hifthe Accused chooses to exercise his
right to challenge protective measures currentlplace for certain Prosecution witnesses, the
Chamber will, at that moment, take into considerathiny new factors or arguments presented
by the Accused and will determine whether a vamabtr a rescission of protective measures is
justified to prevent injustice. The Accused susfeno prejudice from this approach.

Consequently, the Chamber also finds that the sepmng of the certification test is not met.

24 seeconfidential Decision on Prosecution’s Motion for PrdteciMeasures for Witness KDZ487, 24 November
2009, para. 18; confidential Decision on the Prosecution MdtiofRule 70 Conditions for Three Witnesses,
30 November 2009 (“Decision on Three Witnesses”), para.Tk Chamber has also found that any derogation
from the public nature of a trial must be legitimatetlsat the protective measure of closed session is orly us
on an exceptional basi§eeDecision on Three Witnesses, paras. 21, 23.
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IV. Disposition

14.  Accordingly, the Trial Chamber, pursuant to Rule &¥ 73(C) of the Rules, hereby
DENIES the Application.

Done in English and French, the English text bainthoritative.

4

Judge O-Gon Kwon
Presiding

Dated this sixteenth day of August 2011
At The Hague
The Netherlands

[Seal of the Tribunall]
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