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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Gunal’) is seised of the “71Motion for
Finding of Disclosure Violation (April 2012)", fittby the Accused on 1 May 2012 (“Motion”),

and hereby issues its decision thereon.

. Submissions

1. In the Motion, the Accused argues that the Offitéhe Prosecutor (“Prosecution”) has
violated Rule 66(A)(ii) and Rule 68 of the TribuisalRules of Procedure and Evidence
(“Rules”) in relation to the disclosure on 10 A2D12 of a statement given by Aleksander

Vasiljevi¢ to the Prosecution in 2005 (“Statemerit”).

2. He observes that Vasilj@viwas listed as a Prosecution witness in this calsehw
required the Prosecution to disclose the Statemersiuant to Rule 66(A)(ii) by 7 May 2089.

In the Accused’s submission, in any event the 8tate¢ should have been disclosed pursuant to
Rule 68 since it is also “clearly exculpatory” asicludes an observation by Vasiljéthat he
was told by Tomislav Kovathat the Accused had no knowledge about the giltih prisoners

in Srebrenicd. The Accused’s contends that he was prejudicethisylate disclosure as he
could have cited the Statement in his opening st and used it with witnesses who testified
about his relationship with Ratko Mlgdat the time of the events in SrebrericZhe Accused
therefore requests a specific finding that the &o8on has violated its disclosure obligations
with respect to this late disclosuteAs a sanction and remedial measure, he requestshe
Chamber order the Prosecution to call Kbws a witness in its case-in-chief to allow the
exculpatory information in the Statement to beitdt prior to the close of the Prosecution case
to allow the Chamber to consider it with respecthe Accused’s Motion for Judgement of

Acquittal pursuant to Rule 98s.°

3. On 15 May 2012, the Prosecution filed the “ProsecutResponse to Karad®
Seventy-First Motion for Disclosure Violation (Ap012)” (“Response”). It submits that the
Motion should be dismissed on the basis that theused failed to establish that he was

prejudiced by the late disclosure of the Staterhelhicontends that the Chamber should not find

Motion, paras. 1-2.
Motion, para. 3.

Motion, paras. 2, 4.
Motion, para. 5.

Motion, paras. 1, 3—-4.
Motion, para. 7.
Response, paras. 1, 13.
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that there was a violation of Rule 66(a)(i)) givémat Vasiljievé was removed from the

Prosecution’s Rule 6&r witness list on 22 March 20%2.

4, The Prosecution acknowledges that the late disdosiithe Statement was an oversight
and should have been disclosed earlier pursuaRute 68. However, the Prosecution argues
that the Statement has “virtually rectual exculpatory value” and would have very little
probative value unless Kowatestified? In that regard, the Prosecution observes that the
Accused is free to call Kovaduring his defence case to testify about the Aedissknowledge

of the events described in the Statent&ntlt also notes that a “large amount of material
reflecting what Kové has said about the Srebrenica events” had already disclosed to the
Accused and that his defence team has already hadt diccess to Kovaas a potential

witnesst!

5. The Prosecution further contends that the Accusasl wot prejudiced by not being able
to refer to the Statement in his opening statemgintn that the opening statement has no
evidentiary valué? In addition, the Prosecution observes that it lidwave been unlikely that
the Accused would have been able to tender thisei@tnt into evidence as none of the
witnesses called by the Prosecution would have lm®a to verify its contentS. It also
observes that the Accused has failed to demondtratethe Statement is of such significance
that its late disclosure has caused him prejutfide. support of this submission, the Prosecution
contends that the Accused has already explorecetaionship with Mladi at the time of the
alleged crimes in Srebrenica with witnesses whoehtestified in this case and that the
Statement would have added nothing to this linguefstioning"

6. Finally the Prosecution argues that even if themibexr finds that the Accused was
prejudiced by the late disclosure of the Statemt#r, sanction and remedy sought by the
Accused is inappropriafé. In that regard the Prosecution recognises thatate disclosure of

the Statement was an error which was “immediatebtified as soon as that error came to
light".?” The Prosecution contends that even if Kowas called by the Prosecution and the

Accused was able to elicit favourable informatiorwould have no effect on the Chamber’s

8 Response, para. 2.
° Response, para. 5.
10 Response, para. 5.
1 Response, para. 5.
2 Response, para. 7.
13 Response, para. 7.

14 Response, para. 8.

!5 Response, para. 9, referring to the Accused’s craasieation of Manojlo Milovanovi and Petar Skrbi
16 Response, paras. 10, 13.
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determination under Rule 98s.*® In support of this submission, the Prosecutionteods that
at the Rule 9%is stage of the case, the Chamber is required te ‘“tiad Prosecution’s evidence
at its highest” and that any inconsistencies in ¢viddence as well as evidence favourable to the

Accused would only be assessed at the conclusitregiroceedings.

1. Applicable Law

7. Rule 66(A)(ii) requires the Prosecution (within imne-limit prescribed by the Trial
Chamber or pre-trial judge) to make available t® Befence “copies of the statements of all
witnesses whom the Prosecutor intends to calldtifyeat trial, and copies of all transcripts and

written statements taken in accordance with Rulbi§ZRule 92ter, and Rule 92juatef.

8. Rule 68 of the Rules imposes a continuing obligata the Prosecution to “disclose to
the Defence any material which in the actual knodgée of the Prosecutor may suggest the
innocence or mitigate the guilt of the accused @ieca the credibility of Prosecution
evidence In order to establish a violation of this obligat by the Prosecution, the Accused
must “present @rima faciecase making out the probable exculpatory or ntitiganature” of

the materials in questidn.

9. Rule 68bis provides that a Trial Chamber maypprio motuor at the request of either
party, decide on sanctions to be imposed on a pentgh fails to comply with its disclosure
obligations under the Rules. In determining therapriate remedy (if any), the Chamber has to

examine whether or not the accused has been prejlitly the relevant breath.

[1l. Discussion

10. In this case the Prosecution was required to dischll Rule 66(A)(ii) material to the
Accused no later than 7 May 2060 While Vasiljevi: is no longer on the Prosecution’s Rule 65
ter witness list, he was still on this list at the timkethe 7 May 2009 deadline and was only

removed in March 201%. It follows that the Prosecution violated its distire obligations by

" Response, para. 11.
18 Response, para. 12.

Y Response, para. 12, citing, Case No. IT-96-2Psasecutor v. Zejnil Delafiet al, Judgement, 20 February
2001, para. 434 (emphasis in original omitted). Case N85FI0-A,Prosecutor v. Goran Jelisi Judgement, 5
July 2001, para. 37.

20 Decision on the Accused’s Motion to Set Deadlines fiscBsure, 1 October 2009, para 19, citfmpsecutor v.
Blaskit, Case No. IT-95-14-A, Appeal Judgement, 29 July 2004, [2&7.

2 prosecutor v. Kordi andCerkez,Case No. IT-95-14/2-A, Judgement, 17 December 2004, paga
2 Kordi¢ and CerkezAppeal Judgement, para. 1 aski: Appeal Judgement, para. 268.
2 Order Following Status Conference and Appended Work Blapril 2009, para. 7.

24 see Prosecution Motion to Amend its Rule &®r Witness List, 20 March 2012; Hearing, T. 26674
(22 March 2012); Prosecution Submission of Revised Rutero®itness List, 26 March 2012.
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failing to disclose the Statement pursuant to R@IA)(ii) by 7 May 2009. In deciding whether
the Accused has been prejudiced by a Rule 66(Ajgiation, the Chamber considerger alia
whether the Accused will have sufficient time teiesv the disclosed material and incorporate it
into his preparations before a witness testifies flie purposes of cross-examinatfon.
However, given that Vasilje&iwas ultimately not called as a witness, the Acdudid not need
the Statement to prepare for his cross-examinatidhe witness. The Chamber therefore finds

that the Accused was not prejudiced with respetitédRule 66(A)(ii) violation.

11. The Chamber also finds that the content of thee8tant is potentially exculpatory and
should have been disclosed to the Accused purdoaRtile 68 of the Rules. Given that the
Statement dates back to 2005 and was only disciosAgril 2012, the Chamber finds that the
Prosecution has violated its disclosure obligationger Rule 68 of the Rules by failing to

disclose the Statement as soon as practicable.

12.  While the Prosecution violated its disclosure ddiigns under Rule 68 of the Rules by
the late disclosure of the Statement, the Chamimels fthat the Accused has suffered no
prejudice as a result of this violation. In reachthis conclusion, the Chamber reviewed the
Statement and observed that its content is limiteleéngth and of little probative value. The
Chamber was also mindful that it is still openhe #Accused to call Kovaduring his defence
case as a witness to comment on the Statement i loé the view that its content is of
significance to his case. The Chamber also ndtedProsecution’s submission that a “large
amount of material reflecting what Kavdad said about the Srebrenica events” had already
been disclosed to the Accus®d.In addition the Chamber noted that the Accusesl drass-
examined witnesses who have testified in this cagarding his relationship with Mladat the
time of the alleged crimes in Srebreficand that witnesses already called in this casedvou
have been unable to comment to any significantnéxte the content of the Statement.

13. In the absence of prejudice to the Accused themsoidasis to grant the Accused’s
requested sanction or remedy that the Prosecuéardered to call Kowaduring their case-in-
chief. The Chamber sees no merit in the Accusaabsnission that the exculpatory information
contained in the Statement should be elicited gaodhe close of the Prosecution case to allow
the Chamber to consider it for the purposes oRuke 98bis proceedings. For the purposes of

determining “if there is no evidence capable offgupng a conviction” on any count under the

25 Decision on Accused’s Twenty-Ninth Disclosure Violatiootldn, 11 January 2011, paras. 13, 17; Decision on
Accused’s Forty-Sixth Disclosure Violation Motion, 20 Af2011, para. 9; Decision on Accused’s Forty-Eighth
Disclosure Violation Motion, 30 May 2011, para. 12.

% Response, para. 5.
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terms of Rule 9&is, the Chamber would not be assisted by the evideoocgained in the

Statement.

IV. Disposition

14.  For the foregoing reasons, the Trial Chamber, mumsto Rules 54, 66(A)(ii) 68, and
68 bis of the Rules, hereby:

a) GRANTS, by majority, Judge Kwon dissentiffgthe Motion in part, and finds that the
Prosecution has violated Rule 66(A)(ii) and Ruleo8he Rules with respect to the late
disclosure of the Statement; and

b) DENIES the Motion in all other respects.

Done in English and French, the English text bainthoritative.

4

Judge O-Gon Kwon
Presiding

Dated this first day of June 2012
At The Hague
The Netherlands

[Seal of the Tribunal]

%" Hearing, T. 25638, 25656—25657, 25670-25672 (1 March 2012)s{exasnination of Milovano¥) and
Hearing, T. 26027-26028 (8 March 2012) (cross-examination of &krbi

% Judge Kwon refers to his Partially Dissenting Opiniorihi@ Decision on Accused’s Thirty-Seventh to Forty-
Second Disclosure Violation Motions with Partially Riaing Opinion of Judge Kwon, 29 March 2011. While
Judge Kwon agrees with the majority that there has beeolationh of Rule 68 of the Rules, in the absence of
prejudice to the Accused, he considers that the motion sheultismissed in its entirety. Judge Kwon also
considers that since Vasiljévis no longer on the Prosecution’s Rulet8bwitness list, the Accused’s motion
with respect to the alleged Rule 66(A)(ii) violation is moot
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