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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Rersons
Responsible for Serious Violations of Internationdimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Guinal”) is seised of the Accused’s “Second
Motion for Subpoena to Interview President Bill i@én”, filed on 9 July 2012 publicly and

with confidential Annex C (“Motion”), and herebysises its decision thereon.

|. Background and Submissions

1. In the Motion, the Accused requests the Chambesdioe, pursuant to Rule 54 of the
Tribunal’s Rules of Procedure and Evidence (“Rules’ subpoena to President Bill Clinton
compelling him to submit to an interview with thedused’s legal advisér.According to the
Accused, in 1994 President Clinton had no objestitmthe Republic of Croatia (“Croatia”)
facilitating the transfer of arms to Bosnian Mudimwhich then led to Croatia permitting the
flow of arms from Iran to Croatia and onward to Biesand Herzegovina (“BiH"f. The
Accused also argues that in 1995 President Cliptrsonally sent a delegation to the Balkans
which then informed Bosnian Muslim leaders thap#ace efforts failed the United States
(“U.S.”) would be prepared to offer direct militaagsistance to the Bosnian Croats and Bosnian
Muslims; this, according to the Accused, servedamsncentive for the Bosnian Muslims to

stage the shelling of Markale market on 28 Aug@§t5ifor which the Accused is chargéd.

2. The Accused argues, relying on the Chamber's eadexisions, that it is “well
established” that the information sought from Ritest Clinton relating to the smuggling of
arms to the Bosnian Muslims is relevant to his faste acknowledges that the Chamber has
also held that knowledge and approval of arms stimgdy United Nations (“UN”) member
states is not relevant to the charges against hitmates that this decision, “while politically
correct, was legally wrong”. As for the issue of an offer of military assistanhe argues that
such information is relevant to demonstrate thatBbsnian Muslims had a motive to stage the

Markale market shellin.

Motion, para. 1.
Motion, paras. 8-10.

Motion, paras. 11, 20, relying on the transcript of a mgdietween Croatian President Franjalihan and the
U.S. delegation, attached in Annex B to the Motion.

Motion, paras. 13-16.
Motion, paras. 17-18.
Motion, para. 20.
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3. In terms of necessity for an interview, the Accusedtends that in the past he has tried
to obtain information on the existence, nature, exignt of the shipment of arms but has been
unable to do sb. With respect to the U.S. offering military supptar the Bosnian Muslims and
Bosnian Croats in 1995, he submits that most obther high ranking officials who would have
been aware of this offer have now passed away laatdPresident Clinton is the only one who

can provide testimony on thfs.

4, The Accused also submits that he has tried to wbPaesident Clinton’s voluntary
co-operation by sending a letter to the U.S. ong®/ 9012, requesting an interview, but that the
U.S. rejected his request on 21 May 2818e finally submits that the interview should hsch

in Washington DC at the U.S. Department of State, 106 September 2012, and the Motion
served on the U.S. and President Clinton so thegt imay file a response, should they so wish.

5. Having been invited to respontithe U.S. filed the “Response of the United States
America to the Trial Chamber's 20 July 2012 ‘Intida to the United States of America™
confidentially on 3 August 2012 (“Response”) in whiit argues that the Motion should be
denied on the basis that the Accused has failedeet the requirements for the issuance of a
subpoend’ In support, the U.S. submits that the AccusetisnMotion does not explain why
he believes that President Clinton has informatiorthe alleged arms smuggling or the offer of
military assistance to Bosnian Muslims and Bosi@anats in 1995 nor does he state how these
issues are relevant to his trfdl.The U.S. also contends that the Accused cantablesh that a
subpoena is the only means available to him toiolite information he seeks since he has
already been provided with documents going to dpectof arms shipments and has himself
provided, in support of the Motion, a transcripiateg to the U.S.’s offer of assistance to the
Bosnian Muslims and Bosnian Croatsin addition, with respect to the U.S.’s allegdftoof
military assistance to the Bosnian Muslims and BosiCroats, the U.S. responds that this topic
was never mentioned in the Accused’s request o9 BD12 and thus the Accused has failed to

make reasonable attempts to secure voluntary catipe before seeking a subpoéna.

" Motion, paras. 22—24.

8 Motion, para. 25.

® Motion, paras. 27-28, Annex A, confidential Annex C.

10 Motion, paras. 35-36.

1 Seelnvitation to the United States of America, 20 July 2012.
12 Response, para. 1.

13 Response, paras. 2—4, 11-18.

14 Response, paras. 20-22.

5 Response, paras. 5, 23.
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6. On 13 August 2012, the U.S. filed the “United Ssaté America Filing Regarding the
Confidentiality of (1) Annex C to the Accused’s $ad Motion for Subpoena to Interview
President Clinton and (2) the United States Resptm#ccused’s Second Motion for Subpoena
to Interview President Clinton” confidentially (“8. Submission”) in which it provides that it
has no objection to the Response in its totaliipdpeeclassified as public, nor does it object to
confidential Annex C to the Motion being made pabii On 15 August 2012, the Accused filed
his “Response to United States Request to Regfa@si€uments Related to Second Motion for
Subpoena to Interview President Bill Clinton” cal#tially (“Accused’s Submission”)
whereby he concurs with the U.S. in relation to plblic status of the Response and Annex C
to the Motion®’

1. Applicable Law

7. Rule 54 of the Rules provides that a Trial Chamiey issue a subpoena when it is
“necessary for the purpose of an investigationhergreparation or conduct of the trial”. This
power includes the authority to “require a prospecivitness to attend at a nominated place and
time in order to be interviewed by the defence whtrat attendance is necessary for the
preparation or conduct of the tridf". The Appeals Chamber has stated that a Trial Chemb
assessment must “focus not only on the usefulnedgednformation to the applicant but on its
overall necessity in ensuring that the trial isoified and fair® A subpoena is deemed
“necessary” for the purpose of Rule 54 where atilegie forensic purpose for obtaining the

information has been shown:

An applicant for such [...] a subpoena before or myrihe trial would have to
demonstrate a reasonable basis for his belief ttiere is a good chance that the
prospective witness will be able to give informatiwhich will materially assist him
in his case, in relation to clearly identified issurelevant to the forthcoming trfdl.

8. To satisfy this requirement of legitimate forenpiarpose, the applicant may need to
present information about such factors as the ipositheld by the prospective witness in

relation to the events in question, any relatiomsiat the witness may have had with the

16 U.S. Submission, para. 3.
17 Accused’s Submission, para. 1.

18 prosecutor v. Krsti, Case No. IT-98-33-A, Decision on Application for Subpoerasluly 2003 (Krsti¢
Decision”), para. 10.

9 prosecutor v. Halilovi, Case No. IT-01-48-AR73, Decision on the Issuance of Suiapo2l June 2004
(“Halilovi¢ Decision”), para. 7.See also Prosecutor v. Slobodan Milogg@ase No. IT-02-54-T, Decision on
Assigned Counsel Application for Interview and Testimonylofy Blair and Gerhard Schrdder, 9 December
2005 (‘MiloSevi Decision”), para. 41.

20 Krsti¢ Decision, para. 1®alilovi¢ Decision, para. 6See alsiMiloSevié Decision, para. 38.
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accused, any opportunity the witness may have diadbs$erve those events, and any statement

the witness has made to the Prosecution or tostheelation to the events.

9. Even if the Trial Chamber is satisfied that thelmamt has met the legitimate purpose
requirement, the issuance of a subpoena may bermagate if the information sought is
obtainable through other me&iisFinally, the applicant must show that he has nradsonable
attempts to obtain the voluntary co-operation o€ thotential witness and has been

unsuccessfu®

10.  Subpoenas should not be issued lightly as theylvevihe use of coercive powers and
may lead to the imposition of a criminal sanctfénA Trial Chamber’s discretion to issue
subpoenas, therefore, is necessary to ensurehthabmpulsive mechanism of the subpoena is
not abused and/or used as a trial tefctitn essence, a subpoena should be considerechadnet

of last resort®

I1l. Discussion

11.  Starting with the issue of the status of the Respaand confidential Annex C to the
Motion, the Chamber recalls the agreement of thigsathat these two filings may now be
reclassified as public. Accordingly, and in linghwArticle 20(4) of the Tribunal’'s Statute, the
Chamber shall order the Registry to reclassify béhResponse and Annex C to the Motion as
public documents. The Chamber shall also reclasiséd Accused’s Submission, as it does not

reveal any confidential informatic.

12.  With respect to the substance of the Motion, thar@ler considers that the Accused has
not satisfied the requirements which have to bebe#ire a subpoena can be issued. Insofar as

the alleged arms shipments are concerned, it & ¢tethe Chamber that the purpose of the

L Halilovi¢ Decision, para. 8rsti¢ Decision, para. 11¥ilo$evi: Decision, para. 40.

22 Halilovi¢ Decision, para. MiloSevi: Decision, para. 41.

2 prosecutor v. Perig Case No. IT-04-81-T, Decision on a Prosecution Motmnlgsuance of a Subpoena ad
Testificandum, 11 February 2009, para.Pfpsecutor v. SimhaCase No. ICTR-01-76-T, Decision on the
Defence Request for a Subpoena for Witness SHB, 7 Fgt2085, para. 3.

24 Halilovi¢ Decision, para. 6;Prosecutor v. Bfanin and Talf, Case No. IT-99-36-AR73.9, Decision on
Interlocutory Appeal, 11 December 2002, para. 31.

5 Halilovi¢ Decision, paras. 6, 10.

26 5ee Prosecutor v. Matti Case No. IT-95-11-PT, Decision on the Prosecution’s Aafttfi Filing Concerning
3 June 2005 Prosecution Motion for Subpoena, fbegarteand confidential on 16 September 2005, para. 12.
“Such measures [subpoenas], in other words, shall be dpplth caution and only where there are no less
intrusive measures available which are likely to emshie effect which the measure seeks to produce”.

2T However, due to the fact that it contains some confidenf@rmation, the Chamber shall not reclassify the U.S.
Submission, which shall therefore remain confidential.
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Motion is to show the acquiescence of the U.Shase shipments rather than the nature and
extent of the alleged arms smugglffigAs the Accused himself acknowledges, this Chamber
has already held that the involvement of the UN imemstates, including the U.S., in the
alleged arms smuggling into BiH is irrelevant talamnecessary for the purposes of this frial.
In addition, even if the purpose of the Motion asdbtain information on the extent and the
nature of alleged arms smuggling, the Accused hasemmo effort to show why “it is
believed®® that President Clinton possesses "essential irgbom™! in relation thereto. As
outlined above, the jurisprudence of this Tribupedvides that to satisfy the requirement of
legitimate forensic purpose, the Accused must destnate a reasonable basis for his belief that
there is a good chance that the prospective witndss®e able to give the information sought
and thus the Accused may need to present informati@ut such factors as the positions held
by the prospective witness in relation to the ev@mtguestion, any relationship that the witness
may have had with the Accused, any opportunity wlimess may have had to observe the
events at issue, and any statement the witnessnade to the Prosecution or to others in
relation to the events. However, the Accused haslemno attempt to provide any such

information to the Chamber.

13. In addition, as pointed out by the U.S., the infation the Accused now seeks in
relation to the alleged arms shipments has alrbaéy voluntarily provided to him by the U.S.

in the form of “numerous documents” pursuant toeR@D of the Rule¥ Moreover, with
respect to the U.S.’s alleged offer of militaryiasmce in 1995, the Accused himself attaches a
document going to that very issue, thus showing lieaalready possesses information to that
effect. Accordingly, not only does the Chamber s&¢ any necessity for issuing a subpoena in
this case, it also notes that the information tloeused seeks appears to be obtainable through

other means.
14.  Thus, for all the foregoing reasons, the Chambef tke view that the Motion must fail.

15. Having considered the substance of the MotionGhamber expresses concern over the
way in which the Accused has used this highly deertool in this particular case. First, other

than making general statements, the Motion makesanmus attempt to satisfy any of the

2 For example, the Accused’s narrative as to thes fiaafers only to President Clinton instructing his s@ffiform
Croatia that the U.S. had no objections to the proposed &ipmeents. SeeMotion, paras. 8-10.

29 SeeDecision on the Accused’s Second Motion for Binding Order Iigkmmic Republic of Iran) and Motion for
Subpoena to Interview General Director Sadeghi, 10 M&yt 2fara. 14; Decision on the Accused’s Motion for
Subpoena to Interview Miroslav @man, 14 July 2011, para. 25.

30 SeeMotion, para. 19.
31 SeeMotion, para. 19.
32 SeeResponse, para. 21.
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requirements of Rule 58is. Furthermore, the Accused devotes several pgrhgran the
Motion to President Clinton’s right against seltsimination wherein he suggests that President
Clinton may be liable for crimes committed by B@sniMuslims against Bosnian Serbs, a
subject completely unrelated to the relief requsitethe Motior®> All this leads the Chamber
to believe that the Accused’s motive as far as khigion is concerned is not to advance his

legal defence but to make political points andaattmedia attention.

16. Finally, the Chamber reminds the Accused once agaithe jurisprudence of this
Tribunal to the effect that subpoenas should bel sgaringly and that Trial Chambers should
guard against subpoenas being used routinely daldactic>* Given the proliferation of the
subpoena motions filed by the Accused throughastttfal *° it cannot be said that he has used
this tool sparingly. Furthermore, as the Chambes bktated earlier, in light of the limited
success he has had in obtaining information raejaton alleged arms smuggling despite the
prolific use of binding orders against various esadind subpoenas against various state officials,
it will be particularly vigilant when assessing wier any requests for subpoena amount to a
trial tactic rather than a method of last resortia context of genuine investigatory effofts.
The Chamber therefore considers that this partiddiation amounts to a trial tactic and warns
the Accused once again that he must focus on wghfactual issues relevant to and necessary
for his case, rather than the involvement of UN rernstates in the conflict in BiH. The Trial
Chamber also instructs the Accused to revise hasegty on the use of subpoenas and to, should
he continue to file them in the future, focus oolyissues relevant to and necessary for his case,
and on information that cannot be obtained throagi other means. Otherwise, there may

come a stage where the Chamber rules that his enbpuootions are frivolous.

¥ SeeMotion, paras. 30-34.
34 Halilovi¢ Decision, para. 10.

% SeeMotion to Subpoena to Interview: Miroslav dman, 6 September 2010; Motion for Subpoena to Interview:
General Sead Déliand Brigadier Refik Bfanovi, 6 January 2011; Motion for Subpoena to Interview:
Christoph von Bezold, 5 April 2011; Motion for Subpoena to Intervieendgal Director Sadeghi, 5 April 2011.
The Accused has also filed a number of other similapsena requests in relation to other issues he claims are
relevant to his trial, namely Motion to Subpoena ProsenwiVitness Ronald Elmers for Interview, 1 March
2010; Motion for Subpoena to Interview: Colonel Guy de HayniBrge 10 November 2010; Motion to Compel
Interview: General Rupert Smith, 6 January 2011; Moto@ompel Interviews: Sarajevo @Ps Witnesses, 11
February 2011; Motion to Compel Interview: Griffith EvaBsApril 2011; Motion to Compel Interview: Witness
B, 20 October 2011; Motion for Subpoena to Interview Peggiarolos Papoulias, 26 January 2012; Motion for
Subpoena to Interview Thorwald Stoltenberg, 20 April 2012; Mot@nSubpoena to Interview Sgt.-Chef E
Dubant, 9 July 2012; Motion for Subpoena to Interview YhsA&ashi, 10 August 2012.

% SeeDecision on the Accused’s Motion for Subpoena to Intervidadivhir Zagorec, 12 March 2012 (“Zagorec
Decision”), para. 30.
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IV. Disposition

17.  Accordingly, the Trial Chamber, pursuant to Ruledd4he Rules, herebPENIES the
Motion andORDERS the Registry to reclassify Annex C to the Motidme Response, and the

Accused’s Submission as public documents.

Done in English and French, the English text bainthoritative.

T

Judge O-Gon Kwon
Presiding

Dated this twenty-first day of August 2012
At The Hague
The Netherlands

[Seal of the Tribunall]
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