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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘iunal”) is seised of the Accused’s “Motion
for Protective Measures for Witness KW-289” (“KW288otion”); “Motion for Protective
Measures for Witness KW-299” (“KW299 Motion”); “Miatn for Consideration of Protective
Measures for Witness KW-378" (“KW378 Motion”); afitfotion for Protective Measures for
Witness KW-543" (“KW543 Motion”); all filed publigt with confidential annexes on
12 October 2012 (together “Motions”), and herelspés its decision thereon.

. Submissions

1. In the Motions, the Accused outlines the securitg avelfare concerns of withesses
KwW289, KW299, KW378, and KW543 (together “Witnes$es relation to testifying in public

session in this cadeln the KW289 Motion, KW299 Motion, and KW543 Moti, the Accused

requests that orders be issued pursuant to Rulef 7de Tribunal’'s Rules of Procedure and
Evidence (“Rules”) granting witnesses KW289, KW288d KW543 the protective measures of
pseudonym, image distortion, and voice distorfiom the KW378 Motion, the Accused states
that he “declines to make such a motion” but motled the Chamber consider KW378’s

request for the protective measures of pseudonyagé distortion, and voice distortidn.

2. The Accused attaches, in confidential annexesedvbtions, declarations from his case
manager who spoke to the Witnesses on the telepnmhevhich, in the Accused’s submission,
outline the Witnesses’ concerns for their welfare aecurity should they testify in public
(together “Declarations™. The Witnesses express concerns regarding (1) gineperty; (2)
their employment and the employment of their familgmbers; (3) their psychological welfare;
and (4) potential retaliation against family mensbes reasons for requesting protective
measures. The Accused further requests that the proteatieasures only be granted at the

commencement of each witness’s testimony to allmwtitness to be proofed by the Accused

For a more comprehensive background to the filing oMbgons,seeOrder in Relation to Accused’s Notice of
Request of Protective Measures for Witnesses, 2 Oct®b&R, p. 3; Addendum to Order in Relation to
Accused’s Notice of Request of Protective Measure¥\itnesses Issued on 8 October 2012, 9 October 2012, p.
3.

2 KW289 Motion, para. 3; KW299 Motion, para. 3; KW543 Motipara. 3.

¥ Kw378 Motion, para. 3.

4 KW289 Motion, confidential annex A; KW299 Motion, confidetannex A; KW378 Motion, confidential
annex A; KW543 Motion, confidential annex A.

5 KW289 Motion, confidential annex A; KW299 Motion, confident@inex A; KW378 Motion, confidential
annex A; KW543 Motion, confidential annex A.

Case No. IT-95-5/18-T 2 1 November 2012



67948

at the United Nations Detention Unit since the Reegidoes not allow protected witnesses to be

interviewed theré.

3. On 16 October 2012, the Office of the Prosecutérdsecution”) filed publicly with
confidential appendices the “Prosecution Respownsdotion for Protective Measures for
Witness KW-289” (“KW289 Response”) and the “Progemu Response to Karads Motion

for Protective Measures for Witness KW-299” (“KW2B@&sponse”). On 18 October 2012, the
Prosecution filed publicly with confidential appéndhe “Prosecution Response to Motion for
Consideration of Protective Measures for Witness -B¥8” (“KW378 Response”). On
22 October 2012, the Prosecution filed publicly hwitonfidential appendix the “Prosecution
Response to KaradZs Motion for Protective Measures for Witness KW354(*“KW543

Response”).

4. The Prosecution opposes the Motions on the grotimatsthe information filed by the
Accused provides an “insufficient basis for the @bar to assess whether there exists an
objectively grounded risk to the security” of théthésses or that of their familiesr does not
demonstrate that such a risk exfsthe Prosecution also objects to postponing thetirg of
protective measures until the commencement ofasntony of the Witnesses and cites to the
“Decision on Motion for Protective Measures for Wiss KW456”, issued by the Chamber on
12 October 2012 (“KW456 Decision”), in that regdrd.

5. The Prosecution, in confidential appendices, presichore detail as to why the concerns
referred to by the Accused in the Motions are “sofficiently specific and substantiateld”.
The Prosecution points to the lack of informatidrowat the expected consequences for the
Witnesses or their families of testifying in opeassion or documentation which would
substantiate those clairfis.For example, with respect to KW289, the Prosecutibserves that

the concerns of this witness are “wholly specutatind unsupported by fact<”.

6. On 18 October 2012, the Accused’s legal advisemddd in court that with respect to

witnesses for whom protective measures motionstesa filed, the defence team intended to

6 KW543 Motion, para. 5; KW289 Motion, para. 5; KW299 Motipara. 5; KW378 Motion, para. 5.

7 KW299 Response, para. 1, KW543 Response, para. 1.

& Kwz289 Response, para. 1, KW378 Response, para. 1.

® Kw289 Response, para. 2; KW299 Response, para. 2; KWS5{8oRse, para. 2; KW543 Response, para. 2.

10 KW289 Response, confidential appendix, para. 1; KW29p&ese, confidential appendix, para. 1; KW378
Response, confidential appendix, para. 1; KW543 Response, ctidldgppendix, para. 1.

1 KW289 Response, confidential appendix, paras. 2-5; KW299dRes, confidential appendix, paras. 2-3;
KW378 Response, confidential appendix, para. 2; KW543 Respoasfidential appendix, paras. 2-5.

12 KW289 Response, confidential appendix, para. 4.
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re-contact the witnesses after the Prosecutionl fite responses to those motidhs. The

Accused’s legal adviser indicated that they wouédedmine if the witness had any further
information they would wish to provide to the Chamnin light of the Prosecution’s responses
and that the Accused would seek leave to reply saoasubmit any such material for

consideration by the Chambfr.

7. On 23 October 2012, the Accused filed the “Reqdi@stieave to Reply: Motion for
Protective Measures for Witness KW-289" (“Requestlieave to Reply”) which was granted
on the same day by the Chambvé& email. On 25 October 2012, the Accused filed gl
with confidential annexes the “Reply Brief: Motidor Protective Measures for Witness KW-
289" (“Reply”) in which he provided medical recordad additional documentation to support

KW289's request for protective measures (“AdditioMaterial”).*

1. Applicable Law

8. Article 20(1) of the Tribunal's Statute (“Statute®quires that proceedings be conducted
“with full respect for the rights of the accusediatue regard for the protection of victims and
witnesses”. Article 21(2) entitles the accused fair and public hearing, subject to Article 22,
which requires the Tribunal to provide in its Rufes the protection of victims and witnesses,
including the conduct ah cameraproceedings and the protection of identity. As blaarly
been established in previous Tribunal cases, thesdes reflect the duty of Trial Chambers to
balance the right of the accused to a fair tria, tights of victims and witnesses to protection,

and the right of the public to access to informatfo

9. Rule 75(A) of the Tribunal's Rules permits a Tri@hamber to “order appropriate
measures for the privacy and protection of victand witnesses, provided that the measures are
consistent with the rights of the accused”. Undate 75(B) of the Rules, these may include
measures to prevent disclosure to the public ardntedia of identifying information about
witnesses or victims, including voice and imageation, and the assignment of a pseudonym,
as well as the presentation of testimony in privatelosed session pursuant to Rule 79 of the

Rules.

13T, 29115 (18 October 2012).

14T, 29115 (18 October 2012).

!5 Reply, paras. 3, 6; English Translation of Medicatd®d: Motion for Protective Measures for Witness KW-289,
confidential, 30 October 2012.

16 SeeDecision on Motion for and Notifications of Protective Maas, 26 May 2009, para. 11, citiRgosecution
v. Tadé¢, Case No. IT-94-1-T, Decision on Prosecutor’'s Motion Rstijug Protective Measures for Witness L,
14 November 1995, para. 1Rrosecutor v. Tadi Case No. IT-94-1-T, Decision on the Prosecutor’'s Motion
Requesting Protective Measures for Witness R, 31 J@8§,19 4;Prosecutor v. Bfanin and Tak, Case No. IT-
99-36-PT, Decision on Motion by Prosecution for Protectivaddees, 3 July 2000, para. 7.
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I1l. Discussion

10. As a preliminary matter, the Chamber notes thatRequest for Leave to Reply was
filed on the last day of the seven day time limiposed by Rule 12B6is. The Reply was filed
on 25 October 2012 and medical documentation iaticel thereto was filed on 30 October
201217 The Reply was therefore filed out of time. Thea@ber will exceptionally consider the
Reply but warns the Accused that the Chamber wiildemonstrate such lenience in the future
as the Registry has put in place a number of mesmsnat the Accused’s disposal to file his

submissions.

11. The Chamber reminds the Accused that it is higyakitin to fully reflect the concerns of

a witness in future protective measures motionthattime that those motions are filed. He
cannot assume that he will be automatically grateade to reply once the Prosecution has filed
its response to such motions or that the witnedisb&i given an opportunity to address the
Chamber if the protective measures are delfiewhile leave to reply has been granted on an
exceptional basi it will not be the usual practice, particularly ehthe Prosecution response

raises no new information which would warrant dyéf)

12. As the Chamber has noted on previous occasionsp#my requesting protective
measures must demonstrate the existence of antieobjgcgrounded risk to the security or
welfare of the witness or the witness’ family, shibit become publicly known that the witness
testified before the Tribunat.

13. Having reviewed the Declarations and the Additiolterial, the Chamber finds that
there is nothing which indicates an objective thtedhe security or welfare of the Witnesses or
their families which would arise from testifying lgicly in this case. The Declarations and
Additional Material indicate that the Witnessestogir families have fears or concerns relating
to (1) property; (2) travel; (3) employment; and (#alth. These fears and concerns are

expressed in broad or speculative terms and dondatate any specific incidents or concrete

" The Chamber notes that a courtesy copy of the Replyserssto the Chamber and the Prosecutiaremail on
23 October 2012 and that a courtesy copy of the EnglisHatamsof the medical documentation was distributed
to the Chamber and the Prosecutitaemail on 25 October 2012.

18 T.29126-29128 (18 October 2012); T. 29175-29176 (22 October 2012)

19 KW456 Decision, para. 9See alsdReply, para. 4.

20T, 29126-29128 (18 October 2012). The Chamber notes that Oot@ier 2012 the Accused’s legal adviser
indicatedvia email that the Accused would not be seeking leave ty teplhe KW299 Motion or the KW378
Motion.

2! see Decision on Prosecution’s Motion for Protective Meastfi@sWitness KDZ487, 24 November 2009,
para. 13, citingProsecution v. Marti Case No. IT-95-11-T, Decision on Defence Motion fotective
Measures for Witnesses MM-096, MM-116 and MM-90, 18 August 2pp62-3;Prosecutor v. Mrksi et al,
Case No. IT-95-13/1-T, Decision on Prosecution’s AddiloNotion for Protective Measures of Sensitive
Witnesses, 25 October 2005, para. 5.
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examples of how testifying without protective measuwould give rise to an objective threat to
their security or welfare. While two of the Witses expressed some fear of potential
retaliation against their family members, this lisoapurely speculative and not based on any
specific event or incident which would rise to theel of an objective threat to their security or
welfare?” Similarly, while the Additional Material providedith respect to KW289 indicates
health concerns which are linked to war time trauthes does not in and of itself warrant the
granting of protective measures. The Chamberesetbre not satisfied, on the basis of the
information before it, that there is an objectivghpunded risk to the security or welfare of the

Witnesses or that of their families of testifyimgdpen session.

14. The Chamber has already ruled that it “will catégadly not entertain” requests to

postpone the granting of protective meas@te$hat discussion will not be repeated here.

V. Disposition

15.  Accordingly, the Chamber, pursuant to Articles 24, and 22 of the Statute, and
Rules 75 of the Rules, hereDENIES the Motions.

Done in English and French, the English text bainthoritative.

4

Judge O-Gon Kwon
Presiding

Dated this first day of November 2012
At The Hague
The Netherlands

[Seal of the Tribunal]

2 KW378 Motion, confidential annex A; KW543 Motion, confidenaainex A.
2 SeeKW456 Decision, para. 18ee als®re-Defence Conference, T. 28827 (15 October 2012).
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