IT-95-5/18-T 74687
D74687 - D74680

UNITED :
NATIONS 04 April 2013 SF
International Tribunal for the Case No.: IT-95-5/18-T
Prosecution of Persons
Responsible for Serious Violations Date: 4 April 2013
of International Humanitarian Law
Committed in the Territory of the Original: English

former Yugoslavia since 1991

IN THE TRIAL CHAMBER

Before: Judge O-Gon Kwon, Presiding Judge
Judge Howard Morrison
Judge Melville Baird
Judge Flavia Lattanzi, Reserve Judge

Registrar: Mr. John Hocking

Decision of: 4 April 2013

PROSECUTOR
V.
RADOVAN KARADZI C

PUBLIC

DECISION ON ACCUSED’S SECOND MOTION TO SUBPOENA NASER ORIC

Office of the Prosecutor Counsel for Naser Ori
Mr. Alan Tieger Mr. Vasvija Vidovi
Ms. Hildegard Uertz-Retzlaff Mr. John Jones

The Accused Standby Counsel

Mr. Radovan Karadzi Mr. Richard Harvey



74686

THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiofi Bersons
Responsible for Serious Violations of InternatioRaimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”)gsised of the Accused’s “Second Motion for
Subpoena to Naser ©fifiled on 7 February 2013 (“Motion”), and herebgsues its decision

thereon.

. Background and Submissions

1. In the Motion, the Accused requests, pursuanRite 54 of the Tribunal's Rules of
Procedure and Evidence (“Rules”), that the Chandsre a subpoena compelling Naser¢Qoi
testify in his case on 26 March 2013The Accused submits that after the Chamber derigfirst
request to subpoena @mn the grounds that reasonable efforts had nat babausted to obtain
Ori¢’s voluntary co-operation to testify about the reegtthe Accused identifi€che sent a letter to
Ori¢ on 14 January 2013 (“14 January Letter”) requgstiim to testify on 7 February 20330n

23 January 2013, counsel for ©Oreplied, asking the Accused if he understood igtesrof calling
Ori¢ as a defence witness and the following day, theused respondeda email through his legal
adviser that he understood and accepted the rehkd, reiterated that Grishould appear
on 7 February 2013 to testify or a subpoena woalddught. The Accused contends that since no
response to that email was received and @id not appear in court on 7 February 2013, he has
made reasonable efforts to obtain rivoluntary co-operation to testify, and that dmsoena

should therefore be issued to compel him to testif26 March 2013.

2. On 8 February 2013, the Office of the Prosec(t®rosecution”) informed the Chamber

via email that it would not respond to the Motion.

3. On 13 February 2013, counsel for Ciied the “Defence Request for Leave to Respond to
Second Motion for Subpoena to NasercO(fRequest”), in which O requested the Chamber to
grant him leave to respond to the Motfor©n 15 February 2013, the Chamber granted the é&equ
and ordered Ofito file a response by no later than 22 Februaf@s20

Motion, paras. 1, 7. Qriis currently listed on the Accused’s list of withessekeduled for April and May 2013.
SeeDefence Submission of Order of Witnesses for April Bay 2013, 28 February 2013, Confidential Annex, p. 5.

Decision on Accused’s Motion to Subpoena Nasef, Qdi January 2013 (“First Decision”), paras. 15, 18.
Motion, paras. 2—3See alsd_etter to Brigadier Naser @Gi14 January 2013 (“14 January Letter”).
Motion, paras. 4-5, Annex A.

Motion, paras. 6—7.

Request, para. 7.

Decision on Naser Qrs Request for Leave to Respond to Accused’'s Second oMofor Subpoena,
15 February 2013.
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4. On 21 February 2013, counsel foriied the “Response to Second Motion for Subpoena
to Naser O” (“Response”), requesting that the Chamber demyMiotion on the grounds that the
Accused has failed to show that the issuance elbpaena is necessary and that¢®rproposed
testimony would not materially assist the Accusetéfencé With respect to material assistance,
Ori¢ argues that the Accused has failed to show tHatnration from Oré will materially assist
him, instead the Accused simply puts forth a nundigeropositions as to what @rcould testify
about and that in relation to some of the propdspits, he does not have any information af all.
According to Ort, it “appears likely that the sole purpose of thleppsed subpoena is for the
propaganda coup that it would hand the Accusecetseen to be ‘cross-examining™ hith.Ori¢
further contends that once he is called as a defe#itness, the Accused would be prohibited from
cross-examining him, putting leading questionsito, lor impeaching him and doing so would be

tantamount to an abuse of procgss.

5. Ori¢c further submits that the Accused has failed toashnoy legitimate forensic purpose for
obtaining the proposed information, arguing thas gither not in his possession or it is availdble
the Accused through other medhsHe argues that contrary to the Accused’s coruantie did
not command the troops in the Srebrenica enclariegl®992—199% and he is unable to testify to
the alleged “sacrificing of Srebrenica by the Basngovernment” or to the alleged attacks on the

Bosnian Serb villages prior to the fall of Sreboenin July 19957

1. Applicable Law

6. Rule 54 of the Rules provides that a Trial Chamimay issue a subpoena when it is
“necessary for the purpose of an investigationhar preparation or conduct of the trial”. A
subpoena is deemed “necessary” for the purposeillef 5 where a legitimate forensic purpose for

obtaining the information has been shown:

An applicant for such [...] a subpoena before or myrihe trial would have to
demonstrate a reasonable basis for his belief tthate is a good chance that the

® Response, paras. 1, 12-26.

° Response, paras. 12, 15.

19 Response, para. 16. The Chamber notes that in the Re#peresare two paragraphs with the number 16.
" Response, para. 17.

12 Response, paras. 19, 24.

13 Response, para. 20, citing the factual findings made ifiriaeJudgement in the case Bfosecutor v. Naser Qfj
Case No. IT-03-68-T, 30 June 2006, paras. 696—798, that “du®9g and 1993, Qridid not command all of the
military troops in the Srebrenica area”.

4 Response, para. 21
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prospective witness will be able to give informatiwhich will materially assist him in

his case, in relation to clearly identified issvglgvant to the forthcoming triat.
7. To satisfy this requirement of legitimate forienmurpose, the applicant may need to present
information about such factors as the positionsl iyl the prospective witness in relation to the
events in question, any relationship that the veisnenay have had with the accused, any
opportunity the witness may have had to observeettevents, and any statement the witness has

made to the Prosecution or to others in relaticthéoevents®

8. Even if the Trial Chamber is satisfied that #pmplicant has met the legitimate purpose
requirement, the issuance of a subpoena may berioayate if the information sought is
obtainable through other mearsFinally, the applicant must show that he has madsonable

attempts to obtain the voluntary co-operation efgbtential witness and has been unsucce¥sful.

9. Subpoenas should not be issued lightly as teylve the use of coercive powers and may
lead to the imposition of a criminal sanctifdnA Trial Chamber’s discretion to issue subpoenas,
therefore, is necessary to ensure that the comweulsiechanism of the subpoena is not abused
and/or used as a trial tacfit. In essence, a subpoena should be considered hanef last

resort’!

I1l. Discussion

10. The Chamber first recalls that in the FirstiBiea the Accused’s request to subpoeng Ori
was denied on the basis that the Accused had faileshow that reasonable efforts had been
exhausted to obtain @i$ voluntary co-operation to testify about the tapidentified by the

Accused in his first motioff Following the First Decision, on 14 January 2(h®, Accused again

!5 Prosecutor v. Krsti, Case No. IT-98-33-A, Decision on Application for Subpeeraluly 2003 rsti¢ Decision”),
para. 10; Prosecutor v. Halilov, Case No. IT-01-48-AR73, Decision on the Issuance of Sar#mo
21 June 2004 Halilovi¢ Decision”), para. 6Prosecutor v. Slobodan MiloSéyiCase No. IT-02-54-T, Decision on
Assigned Counsel Application for Interview and Testimofiyrony Blair and Gerhard Schrdder, 9 December 2005
(“MiloSevié Decision”), para. 38.

16 Halilovi¢ Decision, para. &rsti¢ Decision, para. 1MiloSevié Decision, para. 40.

" Halilovi¢ Decision, para. MiloSevi: Decision, para. 41.

18 prosecutor v. Perigj Case No. IT-04-81-T, Decision on a Prosecution Motionléstance of a Subpoena Ad
Testificandum, 11 February 2009, paraProsecutor v. SimhaCase No. ICTR-01-76-T, Decision on the Defence
Request for a Subpoena for Withess SHB, 7 February 2005,3para

1 Halilovié Decision,para. 6;Prosecutor v. Bfanin and Talé, Case No. IT-99-36-AR73.9, Decision on Interlocutory
Appeal, 11 December 2002, para. 31.

20 Halilovi¢ Decision, paras. 6, 10.

21 See Prosecutor v. Matti Case No. IT-95-11-PT, Decision on the Prosecution’s thadil Filing Concerning
3 June 2005 Prosecution Motion for Subpoena, confidentialeanparte 16 September 2005, para. 12. “Such
measures [subpoenas], in other words, shall be applied witiomaand only where there are no less intrusive
measures available which are likely to ensure the effbicth the measure seeks to produce”.

?2 First Decision, paras. 15, 18.
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contacted Ofi, seeking his voluntary co-operation to testify athiie same topics. The Accused
filed the Motion on 7 February 2013, arguing thiate he did not receive a response to the email
sent to counsel for Grion 24 January 2013 and ©did not appear in court on 7 February 2013 as
requested, he had made reasonable efforts to oBtiis voluntary co-operatiof: A day after

the Motion was filed, counsel for @risent a letter to the Accused responding to thécgop
identified in the 14 January Letter and contendhg the test for the issuance of a subpoena had
not been met® Taking all these factors into account, the Chanfirels that in this specific
instance the Accused has made reasonable effooist&in the voluntary co-operation of ©but

has been unsuccessful.

11.  As stated above, in order to meet the necessityirement for the issuance of a subpoena,
the applicant must show that he has a reasonabie floa his belief that there is a good chance that
the witness will be able to give information whiefill materially assist him in his case, in relation
to clearly identified issues relevant to his tffalln this respect, the Accused has submitted that
Ori¢ can provide the following information which woutdaterially assist his case, namely: (1) the
Army of Bosnia and Herzegovina (“ABiH"), contrarg its agreement with the United Nations,
never demilitarised the Srebrenica enclave andtrib@ps under Oéls command continued to
possess heavy and light weapons; (2) a large angduarins and ammunition was smuggled into
the enclave after being delivered by helicopteatoarea near Zepa and this “smuggling route”
between the enclaves was “essential to the congnsiipply of weapons to the ABiH troops”; (3)
the ABIH launched attacks against Bosnian Sertagds from the Srebrenica area, including
“attacks just prior to the beginning of the Bosnterb attack on Srebrenica in early July 1995,
(4) the ABiH appropriated large amounts of humarataaid from UNHCR and other agencies; (5)
the ABIiH often positioned themselves and fired ngPROFOR observation posts (“OPs”) “with
the intention of drawing fire upon United Nationsrgonnel from the Bosnian Serbs to obtain
international intervention on their side”; and (e Government of Bosnia and Herzegovina
(“BiH") “sacrificed Srebrenica and its residents part of a greater strategy to obtain parts of

Sarajevo as an eventual settlement to the tar”.

2314 January Letter.

24 Motion, paras. 5-7.

% Response, Annex A, pp. 1-4.

%6 Krsti¢ Decision, para. 1(Halilovi¢ Decision, para. 6See alsMiloSevi: Decision, para. 38.
% First Decision, para. 3.
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12. The Chamber considers that the topics idedtlfie the Accused and outlined above are of
relevance to the alleged joint criminal enterptiseliminate the Bosnian Muslims in Srebrerfita.
Therefore, the information sought from ©generally pertains to clearly identified issueast thre

relevant to the Accused'’s case.

13. Yet the specific information sought through tissuance of a subpoena must be of
“material assistance” rather than merely helpful or of sosmstance to a party’s caSeln other
words, the information must be of “substantial @nsiderable assistance” to the Accused in
relation to a clearly identified issue that is walet to the triaf° In the First Decision, the Chamber
reminded the Accused that with respect to subpoariasrious assessment should always be made
about the importance of the proposed evidence, ehdhe information a withess may provide
could materially assist his case in relation to relevant issuesthvengt isnecessaryor the conduct

of the trial, and whether it is obtainable throwgher means, such as other witnessés”.

14. In this light, the Chamber has examined eaclthef proposed topics. Some of the
information that the Accused is seeking from ¢Ois generally similar to testimonial or

documentary evidence that is already on the recttdre specifically, the Chamber has received
evidence concerning the demilitarisation of theb&maica enclave and the ABiH’s possession of

weaponry,*? the ABiH's alleged smuggling of arms and ammuniti and the ABiH's

28 |n this respect, the Chamber notes that it has found, byrityajJudge Kwon dissenting, that documents relating to
the smuggling of arms to Srebrenica are necessary for thenileidon of the Accused’s state of mind in July 1995,
as well as to the Chamber’s determination of the génegairements of crimes against humanity in relatiotheo
underlying offences for which the Accused is chargech wésponsibility. See Decision on the Accused’s
Application for Binding Order Pursuant to Rule B4 (Federal Republic of Germany), 19 May 2010, para. 32e
also Decision on Accused’s Motion for Subpoena to Interview: Gerggall Deli and Brigadier Refik Btanovi,

5 July 2011, para. 13 and footnote 31.

29 MiloSevi¢ Decision, para. 39 [emphasis in the original text].

%0 SeeMilosevi: Decision, para. 39, citingrsti¢ Decision, para. 11.

31 First Decision, para. 17.

%2 Regarding the demilitarisation of the Srebrenica amglsee e.g.Momir Nikoli¢, T. 24574-24575 (13 February
2012), testifying that the ABIH did not demilitarise and manfiytheir soldiers kept arms and that civilians were
killed; D720 (UNPROFOR report re visit by Rasim Relo New York, 21 September 1994), p. 1, stating that
UNPROFOR *“believe that neither Srebrenica nor Zepa atg fi@militarized”; D1038 (Ratko Miladiletter to
UNPROFOR, 10 July 1995); and D150 (Order Bt Qorps of ABiH, 17 February 1995). Regarding the ABiH’
possession of weaporsge e.g D1117 (UNPROFOR protest letter to Rasim Beli6 April 1995), p. 1, in which
UNPROFOR Chief of Staff Cornelis Nicolai requestedDeli¢ that “all Heavy Weapons within the EXCLUSION
ZONES be returned to the WEAPON COLLECTION POINTS and 8®&FE AREAS should not be abused by
launching military operations from them”; D2011 (Letter frorashr Ort to Ramiz Béirovi¢, 31 May 1995), p. 1,
in which Ori told the ABiH 28’ Division Chief of Staff Béirovi¢ “do not let DutchBa} see your weapons because
they might be interested in seeing what you have at yoposi$'. See alsdnfra fn. 33.

% See e.g D145 (ABiH General Staff Order, 18 January 1995), in tvhine ABiH Chief of Staff, Enver
Hadzihasanovj sent a report to Grj indicating that he had issued an order to the ABiH ZejgaBe Commander
Avdo Palt with regard to the shipment of weapons by helicoptethe Srebrenica and Zepa enclaves; David
Harland, T. 2186-2187 (10 May 2010), testifying that this docurfgamterally accords with our understanding of
how weapons were transferred into Zepa and Srebrenica”; DIRi6l (Beneral Staff Order, 13 February 1995), in
which HadZihasanogtiissued an order to the Zepa Brigade and submitted it éf@rhis information with regard to
the shipment of weapons by helicopter; David Harland, T8218 May 2010), confirming that the information
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appropriation of humanitarian aid and materfals-urthermore, evidence concerning the ABiH'’s
attacks against Bosnian Serb villages up to 1985ts0 been adduced in this c&seés such, the
Chamber is of the view that the information soughwbtainable through other means, and indeed

has been obtained.

15. The Chamber notes that there is evidence itidgcthat Oré left for Tuzla in March 1995
and did not return to Srebrenica prior to the eridthe conflict*® The Accused himself
acknowledged this during the cross-examinationro&cution witness Robert Franken and noted
that during Oré’s absence Razim Bigovi¢ was standing in for hir. Against this backdrop and
in light of his military position at the relevanine, the Chamber is not persuaded that @rin a
position to testify about the remaining topics, eam (1) the ABiH's “attacks just prior to the
beginning of the Bosnian Serb attack on Srebremicaarly July 1995”, (2) the ABIH firing
positions near UNPROFOR OPs “with the intentiomi@wing fire upon United Nations personnel
from the Bosnian Serbs to obtain internationalrirgation on their side”, and (3) the “sacrificing
of Srebrenica” by the BiH Government. Additionaltize first two topics are generally similar to

evidence that is already in the recdt@nd the information is thus obtainable througleotheans.

contained in this document was consistent with his knayeead that time; D148 (ABiH"8Operative Group report,

17 February 1995), in which @rsent a report to HadZihasanbpersonally, confirming that the ABiH"®perative
Group received the weapons as per Hadzihaséeawistructions; David Harland, T. 2189-2191 (10 May 2010),
testifying that some materials and weapons got througrepa And Srebrenica; D149 (Report from Naseé @ri
ABiH General Staff, 25 February 1995), in which Ositated that certain material and technical equipment was
received by the Srebrenica material and technical equipdegmt in January and February 1995; David Harland,
T.2194-2195 (10 May 2010), confirming that a certain amoulgitt weaponry and material was transported into
the enclavesSee alsd151 (ABiH General Staff Order, 4 March 1995); D152 (ABHBéneral Staff Order, 15 April
1995); D153 (ABiH General Staff Order, 27 April 1995).

% See e.g.D157 (Order of T Birag Infantry Brigade, 12 May 1995), in which the CommandehefT Bira¢ Infantry
Brigade, Svetozar Andtj notes that they “have received information that membet$NPROFOR, UNHCR and
other international organisations have been transportingilfegally to Muslims in the enclaves of Sarajevo,
Gorazde, Zepa and Srebrenica”; D144 (ABiH Report re falBrebrenica and Zepa, 23 February 1996), p. 3,
indicating that there “is information indicating that thesenrfiecluding Naser O¢] smuggled humanitarian aid,
weapons, oil, etc. and that they collaborated with membetsN6fROFOR and even with the aggressor in their
smuggling activities”.

% See e.9.P2284 (UNSG report entitled “The Fall of Srebrenica”,Ndember 1999), paras. 34-37, 225; D2015
(VRS Main Staff Report, 26 June 1995), pp. 6—7; Momir N&oli. 24735-24738 (15 February 2012); Manojlo
Milovanovi¢, T. 25523 (29 February 2012).

% See e.g.D144 (ABiH Report re fall of Srebrenica and Zepa, 2Briary 1996), p. 4; P2284 (UNSG report entitled
“The Fall of Srebrenica”, 15 November 1999), para. 179.

%" Robert Franken, T. 23113 (16 January 2012), in which the Accused Beinken if he recalled that “Mr. @rvas
outside of the enclave on the®3df May and that he did not come back since March and ttsaRéuiniz Béirovi¢
was standing in for him, his Chief of Staff of thé"dBivision[...]" and Franken confirmed that this was correct.

3 With respect to the first topisee e.qg.P2284 (UNSG report entitled “The Fall of Srebrenidd,November 1999),
para. 23%t seq With respect to the second topic, Rave testifiednducross-examination that “after the attack on
OP Echo in the south and after that on the attack of OP Faustims who gathered around our OPs and tried to
get in fire contact with the VRS, tried to get the UN iveal in their fire-fights”. Evert Albert Rave, T. 22213—
22214 (30 November 2011).
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16.  Accordingly, the Chamber finds that the requieats for the issuance of a subpoena have

not been met in this case.

V. Disposition

17. For the reasons outlined above, the Chambesuant to Rule 54 of the Rules, hereby
DENIES the Motion.

Done in English and French, the English text beinthoritative.

o

Judge O-Gon Kwon
Presiding

Dated this fourth day of April 2013
At The Hague
The Netherlands

[Seal of the Tribunall]
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