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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons

Responsible for Serious Violations of Internatiotdimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Guinal”) is seised of the Accused’s “Motion
for Subpoena: General Milenko Zivanévifiled on 26 March 2013 (“Motion”), and hereby

issues its decision thereon.

I. Background and Submissions

1. In the Motion, the Accused requests the Chambéssue, pursuant to Rule 54 of the
Tribunal’s Rules of Procedure and Evidence (“Rulea”subpoena directing Milenko Zivanévi

to appear for testimony in this case on 8 May 2b13.

2. The Accused argues that he made reasonabldseffoobtain Zivanos voluntary
co-operation but was ultimately unsucceséfuh support, the Accused submits that on several
occasions between January and March 2013, his cefesam attempted, in vain, to contact
Zivanovic by telephone® Ultimately, one of the Accused’s investigatoravelled to
Zivanovic's residence in the Republic of Serbia (“Serbiafidanet him in person, however,
Zivanovi: repeatedly refused to testify as a defence witheBse Accused further contends that
while Zivanovi alluded to threats made against him, he wouldseefto testify even if
protective measures were granted. The Accusedsalsmits that in any event, given the lack of

specificity of these alleged threats, there appsab® no grounds to seek protective measures.

3. The Accused argues that there are reasonablendgoto believe that as the former
commander of the Drina Corps until mid-July 199%afiovic has information that would
materially assist his defeneHe submits that Zivanaviis expected to testify that he never
informed the Accused orally or in writing about terecution of prisoners from Srebrenica,
which is directly relevant to the Accusedigens redor genocide as charged in Count 2 of the
Third Amended Indictment (“Indictment”). The Accused further submits that Zivariowill

Motion, paras. 1, 22.
Motion, para. 6.
Motion, para. 4.
Motion, para. 5.

Motion, fn. 2.See alsoAnnex A attached to the Motion, which is an offichote prepared by one of the
Accused’s investigators. The note states thatriivié explained his refusal to testify by “alleged thiserom
Muslims in BH and Europe anjdhe] pointed out that ‘there is a price on his headtid that the investigator
informed Zivanow of the range of protective measures that couldtoered, but he insisted in refusing to
testify. The notes further states that in the @tigator's view, Zivanov “has been instructed to refuse to
testify”.

Motion, paras. 7-16See alsdViotion, para. 20.

Motion, para. 8.See alsdotion, paras. 13-14, 18.
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testify that there was no plan or expectation Bagnian Muslims would be forcibly transferred
or harmed in any way, which is again directly reletvto the Accused’siens redor the crime

of genocide and his overall responsibility for rebrenica events.

4, The Accused further contends that Zivagsvitestimony is necessary to explain the
“true meaning of” documents Zivan@vauthored, as the Prosecution “attempted to puh tine

a light most favorableo its case® He argues that such documents include a DrinaCorder
dated 20 March 199%" a Drina Corps order fdfrivaja 95 Operation dated 2 July 1995and

an intercepted conversation between Zivadavid the Accused on 9 July 1985The Accused
further asserts that a number of reports Zivahaxithored in 1992 and 1993 are pertinent to
events in eastern Bosnia and Herzegovina (“BiHY #rat Zivanow can testify that there was
no plan to expel Bosnian Muslims from eastern Bitd that the military operations described in
these documents “were not in furtherance of anwy ma joint criminal enterprise to expel

Muslims” 12

5. The Accused submits that in a series of intevsievith the Office of the Prosecutor
(“Prosecution”), Zivanoui stated that (1) he had asked UNPROFOR many timdsrhilitarise
Srebrenica; (2) on the evening of 11 July 1995spake with the Accused over the phone, who
asked him if Srebrenica had been taken and “if aaywad been killed”; and (3) on 12 July 1995,
he signed an order that Bosnian Muslims taken pesdshould be put in suitable locations

where they could be guarded by smaller forcés”.

6. The Accused contends that the information frawaZovic, who was in personal contact
with him during the operation in Srebrenica, isessary to rebut the Prosecution’s allegations
that the Accused had numerous sources, includimgndvic, from which he could have learned
of the execution of prisoners from Srebrenta.He also submits that the need for this
information is “heightened” by the refusal of Zivai¢'s subordinate and successor, Radislav

Krsti¢, to testify in this cas&

& Motion, para. 9,
° Motion, para. 10.

19 Motion, para. 11, referring to P3070. The Chamtwmsiders that the Accused incorrectly refer®3670 when
the discussion is related to P3040.

™ Motion, para. 12, referring to P4481.

12 Motion, para. 13, referring to P4484.

13 Motion, para. 14, referring to P3923, P4205, P4Z1208, P4081, P5493, P5495, P5497, P5499, PP5163
and P5189. The Chamber notes that P5497 is signete Drina Corps Chief of Staff Milutin S&aji¢, not
Zivanovi.

4 Motion, para. 15.

15 Motion, para. 17.

16 Motion, para. 19.
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7. The “Prosecution Submission and Request Regardliation for Subpoena: General
Milenko Zivanovi” was filed on 5 April 2013 (“Submission”). In th8ubmission, the
Prosecution states that while it takes no positiarthe relief sought in the Motion, there are
additional considerations that may be relevantht €hamber’s ruling on the Motion, namely
that the Accused overstates the value of the peapesidence that Zivanavtould provide and
that he makes the unsupported allegation that Biviarrefuses to testify as a result of witness
interference’’ With regard to the first point, the Prosecutioryues that the Accused’s
submission that there are grounds to believe Zivigi®evidence can materially assist his case
is based on speculation or on a selective readitiygednterviews that Zivanowiprovided to the
Prosecution® According to the Prosecution, a detailed analysiZivanovi’s interviews
suggests that Zivanavi‘is likely to provide evidence that does not suppmnd indeed rather
contradicts the Defence case”With regard to the second point, the Prosecutimuests that
the Chamber order the Accused to provide detarlemmation as to the alleged case of witness

interference®

Il. Applicable Law

8. Rule 54 of the Rules provides that a Trial Chaninay issue a subpoena when it is
“necessary for the purpose of an investigationher preparation or conduct of the trial”. A
subpoena is deemed “necessary” for the purposeailef 5% where a legitimate forensic purpose

for obtaining the information has been shown:

An applicant for such [...] a subpoena before or myrihe trial would have to
demonstrate a reasonable basis for his belief ttiere is a good chance that the
prospective witness will be able to give informatiwhich will materially assist him
in his case, in relation to clearly identified issurelevant to the forthcoming trfal.
9. To satisfy this requirement of legitimate forenpurpose, the applicant may need to
present information about such factors as the ipositheld by the prospective witness in

relation to the events in question, any relatiopsthiat the witness may have had with the

Y Submission, paras. 1-7, 10-13.

18 Submission, para. See als@®ubmission, para. 4.
19 Submission, para. 5See als@®ubmission, para. 6.
2 Submission, paras. 11-13.

% prosecutor v. Krsti, Case No. IT-98-33-A, Decision on Application fSubpoenas, 1 July 2003Kstic
Decision”), para. 10Prosecutor v. Halilow, Case No. IT-01-48-AR73, Decision on the IssuasfcBubpoena,
21 June 2004 Halilovi¢ Decision”), para. 6Prosecutor v. Slobodan MiloSéyiCase No. IT-02-54-T, Decision
on Assigned Counsel Application for Interview anesimony of Tony Blair and Gerhard Schréder, 9 Dawer
2005 (‘MiloSevi: Decision”), para. 38.
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accused, any opportunity the withess may have dadbserve those events, and any statement
the witness has made to the Prosecution or to®theelation to the evenfs.

10. Even if the Trial Chamber is satisfied that #pplicant has met the legitimate purpose
requirement, the issuance of a subpoena may berioaate if the information sought is
obtainable through other meafisFinally, the applicant must show that he has nradsonable
attempts to obtain the voluntary co-operation o€ thotential witness and has been

unsuccessfut?

11. Subpoenas should not be issued lightly as itheylve the use of coercive powers and
may lead to the imposition of a criminal sanctfdnA Trial Chamber’s discretion to issue
subpoenas, therefore, is necessary to ensurehthabptnpulsive mechanism of the subpoena is
not abused and/or used as a trial tatitn essence, a subpoena should be considerechadnet

of last resort’

12.  With respect to the co-operation from the rafgvstates involved, Article 29 of the
Statute of the Tribunal (“Statute”) obliges stai@sco-operate with the International Tribunal in
the investigation and prosecution of the persoraused of committing serious violations of
international humanitarian law”. Article 29, paragh 2, states that this obligation includes the
specific duty to “comply without undue delay withyarequest for assistance or an order issued
by a Trial Chamber, including, but not limited {a) the identification and location of persons;
(b) the taking of testimony and the production waflence; (c) the service of documents; (d) the

arrest or detention of persons [...]".

[1l. Discussion

13.  As a preliminary matter, the Chamber notes whake the Prosecution takes no position
in the Submission on the relief sought in the Mot nevertheless makes submissions on the

merits thereof. The Prosecution submits that #hemo indication in the Motion as to why and

22 Halilovi¢ Decision, para. &rsti¢ Decision, para. 1I¥ilo$evi: Decision, para. 40.

% Halilovi¢ Decision, para. MiloSevi: Decision, para. 41.

% prosecutor v. Perigj Case No. IT-04-81-T, Decision on a Prosecutiortiddofor Issuance of a Subpoena ad
Testificandum, 11 February 2009, para.Pfpsecutor v. SimhaCase No. ICTR-01-76-T, Decision on the
Defence Request for a Subpoena for Witness SHEebruary 2005, para. 3.

®Halilovi¢ Decision, para. 6; Prosecutor v. Bfanin and Talé, Case No. IT-99-36-AR73.9, Decision on
Interlocutory Appeal, 11 December 2002, para. 31.

% Halilovi¢ Decision, paras. 6, 10.

2’ See Prosecutor v. Ma#ti Case No. IT-95-11-PT, Decision on the Prosecigidwditional Filing Concerning
3 June 2005 Prosecution Mation for Subpoena, fileafidentially andex parteon 16 September 2005, para. 12.
“Such measures [subpoenas], in other words, stalgdplied with caution and only where there areless
intrusive measures available which are likely tewgp the effect which the measure seeks to produce”
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how General Zivanoviis likely to materially assist the Defenc®”.The Chamber views this to
mean that for the Prosecution one of the requirésneha legitimate forensic purpose has not
been fulfilled. The Prosecution cannot abstaimft@aking a position on the relief requested in
the Motion, namely the issuance of a subpoenaariivic, and then proceed to challenge the
substance of the Motiof.

14.  Turning to the merits of the Motion, the Chamfeds that based on the information
before it the Accused has made reasonable effortsbtain the voluntary co-operation of

Zivanovi but has been unsuccesstll.

15. Having considered the expected scope of Zividgisovestimony, as outlined in the
Motion, the Chamber is satisfied that it is relevém a number of issues in the Accused’s
defence case. Zivandyias former commander of the Drina Corps until gudl 1995, is
expected to testify about (1) contacts he had wighAccused during the time relevant to this
case and specifically whether he informed the Aedubat prisoners from Srebrenica would be,
were being, or had been executed; and (2) wheth&rds aware of any instructions or positions
expressed by the Accused that Bosnian Muslims ghbelexpelled from Srebrenica. These
issues directly pertain to the Accused’s respolisifior such crimes pursuant to the alleged
joint criminal enterprise to eliminate the Bosnistiuslims in Srebrenica and hisens redor
the alleged crime of genocide contained in thedmadént>> The Chamber is therefore satisfied
that Zivanowé’s anticipated testimony will materially assist tAecused with respect to those
clearly identified issues relevant to his case thiatl the Accused has fulfilled the requirement of

the legitimate forensic purpose.

16.  Given the nature and scope of Zivadvianticipated evidence, the Chamber is also
satisfied that this particular evidence is not ofahle through other means. As the former
commander of the Drina Corps who was in regulartainwith the Accused, Zivanaviis
uniquely situated to give evidence regarding thees alleged to have occurred in Srebrenica in
July 1995 and the Accused’s knowledge of and inmmignt therein. This is particularly so
given that Radislav Krstj who was the Chief of Staff of the Drina Corpdused to testify in

% Submission, para. 4.

% The Chamber further notes that the Prosecutifergéo two instances in which the Accused is saidhave
exaggerated the supposed “usefulness” of the testimf a witness for whom it was seeking a subpoebee
Submission, paras. 8-9 (referring to Nasek @rid Radislav Krst). The Chamber notes that for both of these
witnesses, the Prosecution did not respond to ttuged’s respective requests for subpoena. ThmiSsion,
which relates to Zivanogj is not an appropriate forum to put these chatengn the record. These challenges
should have been raised at the time the subpoetiamagertaining to O¢iand Krst were pending before the
Chamber.

30 SeeMotion, paras. 4-5, Annex A.

% Indictment, paras. 2024, 41-47.
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this case after having been subpoenaed and isfdheereeing prosecuted for contempt of the

Tribunal®?

17. For all of the above reasons, the Chamber tisfied that the Accused has met the
requirements for the issuance of a subpoena, pursni&Rule 54 of the Rules, for the testimony

of Zivanovic on 8 May 2013.

18. In relation to the Prosecution’s request thatAccused be ordered to provide details as
to his claim of witness tamperirigthe Chamber considers that at this stage therivton
provided is not such that it would justify the CHaaris immediate intervention. Should the
parties wish to enquire further with Zivanéwn this matter when he appears for testimony in
this case, they may do so at that time. TheretbeeChamber denies the Prosecution’s request

for further details as to the alleged claim of wie tampering.

IV. Disposition

19. For the reasons outlined above, the Chambesugant to Article 29 of the Statute and
Rule 54 of the Rules, herelBRANTS the Motion, and:

a. ORDERS the Registry of the Tribunal to take the reasonaidgessary steps to
ensure that this Decision, the subpoena and thex twdhe Government of Serbia
relating to this matter are transmitted immediatelyhe Government of Serbia;
and

b. REQUESTS the Victims and Witnesses Section of the Tribuonaprovide any

necessary assistance in the implementation oéggsion.

32 Seeln the Contempt case of Radislav KéstCase No. IT-95-5/18-R77.3, Order in lieu of Irdient, 27 March
2013.

% Submission, paras. 2, 10-12.
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20. The ChambeDENIES the request sought by the Prosecution in the Sagom as

discussed in paragraph 18 above.

Done in English and French, the English text beiathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this twenty-third day of April 2013
At The Hague
The Netherlands

[Seal of the Tribunal]
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