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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons

Responsible for Serious Violations of Internatiortdimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Guinal”) is seised of the Accused’s “Motion
for Revision of Trial Transcripts”, filed on 27 Ma3013 (“Motion”), and hereby issues its

decision thereon.

I. Background and Submissions

1. On 14 May 2013, during the hearing, the Chambeeddhe Accused’s heavy use of

draft translations of witness statements, notirsgimipression that he and/or his team were
requesting draft—as opposed to full or revised—giaions of witness statements prepared by
the Tribunal’'s Conference and Language Section §€1), and expressing concern about their
accuracy. The Accused’s legal adviser informed Giiamber that when their defence team
submits a statement to CLSS, it requests a “regtianslation. He also stated that he saw no
problem in having the draft statements of the vases who have already testified revised and
checked by CLSS. As a result, the Chamber ingtidutite Accused to submit for revision all

draft translations of witness statements and iediavith CLSS on the most efficient procedure
for doing so. It also asked that it be updatetbahe progress of the revision. Finally, going

forward, the Chamber instructed the Accused toesgiull translations from CLSS.

2. On 22 May 2013, the Accused filed his “Report onafbrTranslation of Witness
Statements” (“Report”), informing the Chamber thathas identified 59 witness statements that
have been admitted into evidence with draft traiesia, all of which would be sent to CLSS for
revision and uploaded into e-court once revisethe Accused also noted in the Report that,
“contrary to the Trial Chamber’s impression, hisethee team never requested draft translations

and the decision to provide the draft translatiwas made by CLSS'”

3. The Accused then filed the Motion, in which he resps that the Chamber order CLSS
to listen to audio recordings of the testimony lbfnatnesses who testified in Bosnian, Croatian,
and/or Serbian language (“BCS”) and, together il court reporters, produce an accurate
revised transcript of their testimory. In support, the Accused argues that despite the
interpreters’ best efforts, “errors in interprevatiof the testimony of BCS speaking witnesses

are commonplace”. As an example, he attaches to the Motion thestmpt of one day of

Hearing, T. 38283—-38285 (14 May 2013).
Report, para. 4.

Report, para. 2.

Motion, para. 1.

Mation, para. 2, Annex A.
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testimony of witness Stanislav Galiwhich he has reviewed and which, according to, him
contains no less than 72 err6rs.

4, Referring back to the Chamber’s concern in relatmthe draft translations of witness
statements and the process of revision embarked upeelation thereto, the Accused argues
that the same principles should apply to the tnapiscof court testimony. He also submits that
the lack of an accurate trial record “not only jaapizes his right to a fair trial, but frustrateseo

of the main purposes of the Tribunal’'s mandate er&ate an accurate historical record of the
events in former Yugoslavid.”Finally, the Accused acknowledges that he is avedrhis right

to ask for revisions of certain portions of thenseript on a case-by-case basis. However, he
submits that his defence team does not have thmunees to listen to audio tapes of the

proceedings and suggest revisions.

5. On 30 May 2013, the Chamber instructed the Regtstriyle a response to the Motion
pursuant to Rule 33 of the Tribunal’s Rules of ecae and Evidence (“Rules”) by 10 June
2013. The Chamber requested the Registry to asldi@sonly the relief sought in the Motion
but also the Report and the Accused’s claim thetteah he did not request draft translations of
witness statements. In the event that it also edsto respond, the Office of the Prosecutor

(“Prosecution”) was given the same deadline, narb@lyune'?

6. On 6 June 2013, the Prosecution filed the “ProsaclResponse to Accused’s Motion
for Revision of Trial Transcripts” (“Prosecution §@nse”) arguing that the Motion should be
dismissed? According to the Prosecution, the Accused hdsddb make an adequate showing
that his right to a fair and expeditious trial @pardised by the quality of the interpretation or
that the system currently in place for the Registryevise portions of transcripts upon request is
insufficient to guarantee such qualify.In relation to the Accused’s review of the traistcof a
day of Galé’'s testimony, the Prosecution submits that it symgilows that a transcript is not a
verbatim record of the evidence. However, the &o8on also notes that a verbatim record is
not a prerequisite for a fair and expeditious tHalFinally, the Prosecution submits that the
Accused has also failed to substantiate his cl@iat he lacks the resources to listen to audio

tapes of the proceedings and that he would be analprogressively monitor the quality of the

Motion, paras. 3—4.

Motion, para. 5.

Motion, para. 6.

Motion, para. 7.

1 Hearing, T. 38967-38968 (30 May 2013).
1 prosecution Response, para. 1.

12 prosecution Response, paras. 1-3.

13 Prosecution Response, para. 4.
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interpretation during the hearings by assigning @SBpeaking member of his team to this
task’*

7. On 10 June 2013, the Registry filed the “Deputy iBegr's Submission Regarding
Translation, Transcription, and Interpretation” €tstry Response”), responding both to the
Motion and to the Report. With respect to the Rgpbe Registry informs the Chamber that it
is always the requesting party that indicates “Wwleit wishes to receive draft, full, revision
only, or summary translation” and then sets a fyigtatus in accordance with its needs. Thus,
according to the Registry, as a client-orientatedvise provider, CLSS has no authority or
interest to unilaterally decide on the type of slation requestetf. The Registry also explains
that, from 23 June 2011, CLSS has been providirg Abcused with draft translations of
witness statements “as a matter of standard peattitiated pursuant to explicit request from
the Accused’s defence team, in order to meet teadlines.*® The Registry also submits that
the statements made by the Accused and his legadeadto the effect that the decision to
provide draft translations was made by CLSS areetbee false and undermine the integrity of
the proceeding¥’ Accordingly, the Registry invites the Chambectmsider taking appropriate
action against the Accused and his legal advisesyamt to Rule 54 of the Rules “as it

determines may apply®

8. With respect to the Motion, the Registry acknowksighat errors in simultaneous
interpretation are not uncommon as interpreterg havmake omissions deliberately in order to
be able to instantly convey the message in a tadgeinguage. It also notes that the Accused
was informed of this, during the trial managememtieting on 19 October 2009. He was also
informed that some of the things that are not atat®e in translation—such as paraphrasing,
synthesising, and editing—are not only acceptatlsiiultaneous interpretation but are tools
that make interpretation possible. Thus, accordmgCLSS, the parties should have no
expectation of having a translation level of accyria interpretatior}.9 The Registry also notes
that it too has reviewed the transcript of the salag of Galt’s testimony and found that the
accuracy rate is “extremely high”, namely 98.4 pent, which by far exceeds the required rate
of accuracy of 75 per cent in the courts in thetethiState$® The Registry also submits that the

Accused is aware that he can seek, on the spatirgendum of any identified interpretation

14 Prosection Response, paras. 3, 6.

15 Registry Response, para. 5.

16 Registry Response, paras. 67, Confidential Afiex
" Registry Response, para. 8.

18 Registry Response, paras. 9-10.

9 Registry Response, paras. 12—13.

% Registry Response, para. 14.
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error or, alternatively, submit a request for viegifion of accuracy after the faict. The Registry
notes that the Accused fails to justify why he andfis defence team cannot raise any errors
contemporaneously during the hearing, as they oagiven that he has at least three BCS

speakers on his teafh.

9. With respect to the Accused’s submission that thedate of the Tribunal is to create an
accurate historical record, the Registry notes ithaiccordance with Rule 81(A) of the Rules, it
preserves both audio and visual recordings of thginal languages used during the
proceeding$® Finally, the Registry submits that granting teéef sought in the Motion would
be extremely resource and time consuming—assuniihgd resources to do so, CLSS would
take approximately three and a half years to cotaflee Accused’s request. Furthermore, the

Tribunal’s budget provides for no human or matemaburces for the suggested revision.

10. On 11 June 2013, the Accused filed on the recotdttar he sent to the Registrar,

extending his apology to CLSS as well as that eflagal adviser (“Letter”). He states in the
Letter that, when making representations to then@iex that CLSS provided draft translations
of its own accord, he and his legal adviser werth hmaware that in fact their own case
manager had acceded to CLSS’ request to do saalddenstructs CLSS that, going forward, it
should submit draft translations only when unabl@rovide a revised or full translation within

the time frame set out in the defence requesadtition, the Accused notes that he will instruct
his team to resubmit for revision all defence ekbifor which only a draft translation exists.

Il. Applicable Law

11.  According to Article 20(1) of the Tribunal's Staguf‘Statute”), the Trial Chambers shall
ensure that a trial is fair and expeditious and pnaceedings are conducted in accordance with

the Rules, with full respect for the rights of tecused.

12. Rule 81(A) of the Rules of Procedure and Eviderfal® Tribunal, entitled “Records of
Proceedings and Evidence,” provides as follows:

The Registrar shall cause to be made and presdnteamd accurate record of all proceedings,
including audio recordings, transcripts and, wheemed necessary by the Trial Chamber, video

recordings.

L Registry Response, paras. 15-16.
%2 Registry Response, paras. 17-18.
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[1l. Discussion

13. As noted above, the Accused submits that errorshén interpretation of the BCS
speaking witnesses are common place and that tkedaan accurate trial record in turn
jeopardises not only his right to a fair trial lal$o the Tribunal’s mandate to create an accurate
historical record of the events in the former Ydugem. First, as submitted by the Registry, the
very nature of interpretation is such that it igaalistic to expect transcripts to be completely
exact. Further, as indicated by the Registry/e¢kel of accuracy of simultaneous interpretation
in the Tribunal is much higher than that of simaéaus interpretation in the private sector or
that required by the courts in some domestic jisigzhs. Indeed, the very same transcript the
Accused submits contains a large number of errergani fact 98.4 per cent accurate.
Accordingly, the Chamber is not convinced that exiia interpretation of the proceedings at the
Tribunal and in this particular case are as comramapor as serious the Accused makes them
out to be.

14.  As for the impact that any errors that do occur maye on the Accused’s right to a fair
trial, the Chamber notes that the Registry has bestarging its duty in relation to maintaining
the transcripts of court proceedings for closemo tlecades and in dozens of pre-trial, trial, and
appellate proceedings. Accordingly, as was the t&fore another Chamber dealing with the
same issue, this Chamber would be most reluctansugp the competence and authority of the
Registry in this area and would only do so if thee¥e an adequate showing that the Accused’s
right to a fair and expeditious trial was in jeapaf® However, given the above mentioned high
levels of accuracy of simultaneous interpretatibtha Tribunal, the impact of any such errors
on the Accused’s fair trial rights would be minimparticularly when one considers that there
are mechanisms in place for the Accused to imptbgeaccuracy of interpretation even further
by (i) speaking at a reasonable pace and not guarlg with other speakers in court; (ii)
seeking the correction of any identified error e transcript immediately as it occurs; and (iii)
requesting verification of a transcript after tlaetf Indeed, the Accused has availed himself of

all of these options throughout this trial.

15. The Accused submits that he has no resourcestém lis audio tapes of the proceedings
looking for errors and suggesting revisions. Hogrethe Chamber is of the view that there is
no need for him to do so. Instead, if in the psscef reviewing evidence he comes across
certain portions of transcript that appear asefytbould contain an interpretation mistake he can

% Registry Response, para. 19.
4 Registry Response, paras. 20-21.

Case No. IT-95-5/18-T 6 3 July 2013



77341

avail himself of option (iii) referred to aboven &ddition, going forward, the Accused can also
continue to avail himself of option (ii) by using® of a number of BCS-speaking members on
his team. The Accused has throughout this tridltaad members of his team in court with him,
one of whom is usually a BCS speaker and who cthwdefore undertake this task. In addition,
the Accused himself has proved on more than onasomc that he is more than capable of
following the transcript simultaneously with the idgance given in BCS and raising

interpretation or transcription errors.

16.  Accordingly, for the reasons above, the Chambesidens that the Accused has failed to
provide an adequate showing that his right to atfél is in jeopardy by virtue of errors in

simultaneous interpretation provided by the CLSS.

17.  With respect to the Accused’s submission that atdarate record of the proceedings
would also frustrate the Tribunal’'s mandate of trgpan accurate historical record of the
events in former Yugoslavia, the Chamber recafisfiiding above that the accuracy of the
transcripts is satisfactory and does not jeoparthse Accused’s right to a fair trial. The
Chamber also notes the Registry’s submission imatgcordance with Rule 81(A) of the Rules,
it preserves both audio and visual recordings ef pnoceedings, including in the original
language of witnesses or other participants. Adiogty, the level of accuracy of the transcripts
in this case, together with the audio and visuabrr@s, is sufficient to ensure that an accurate
record of the proceedings at the Tribunal is presr

18. Finally, the Chamber recalls that in support of Metion the Accused invokes the
concerns expressed by the Chamber regarding daaflations of withess statements, arguing
that the same principles should apply to both. elmv, the Chamber considers that these two
situations are not comparable given the differeincthe expected level of accuracy between
translated and interpreted material. As noted apthe same level of accuracy that is normally
achieved in translation cannot be expected in pnétation. Therefore, the same principles
cannot apply to both. Furthermore, the level @uaacy achieved by the Tribunal’s interpreters
has been shown to be extremely high. In contessshown by the Registry Response and the
Letter, the poor quality of some of the translasia withess statements has been caused by the
Accused’s failure to provide adequate deadline€lt8&S and prioritise his requests, his failure
to liaise with his own case manager when decidingwhether full or draft translation is
necessary, and the late addition of informationht® statements following the receipt of draft

translations from CLSS.

% Prosecutor v. Milutinovi¢ et al., Case No. IT-05-87-T, Decision on Lakilotion to Compel Registry to Provide
Verbatim Transcripts of Proceedings, 27 Septembeér 2para. 3.
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19. In that respect, the Chamber notes that in theeLéfte Accused informs CLSS of his

decision to modify the procedure for requestinghdfations so that draft translations are
submitted by CLSS only when CLSS is unable to niketdeadlines given. However, the

Chamber is concerned that this will not help thdtemaunless the Accused (i) submits witness
statements and documents to CLSS sufficiently wraade so that his deadlines can be met; (ii)
prioritises his requests to CLSS in order of imaonce; and (iii) ensures that any information
added to the statements following the receipt ef@.SS translation is translated adequately by
his defence team. The Chamber therefore instthet#\ccused to take these steps in order to

ensure the best quality of translation that is jbs$n the circumstances.

20.  Furthermore, the Chamber is concerned that the gegbuvhile mentioning in the Letter
the revision of all exhibits, does not refer speeify to draft translations of withess statements
that may yet have to be provided in the future, ttushort deadlines imposed on CLSS. The
Chamber reiterates once again its concern overAtdwused’'s willingness to rely on draft
translations of witness statements and finds thagespread use inappropriate. It therefore
expects the Accused to use full or revised traislat of withess statements during the
witnesses’ testimony as much as possible. If iaiot possible and he is forced to use draft
translations of witness statements, the Accusell, $bllowing a particular witness’s testimony,
request a revised translation of that witness’sestant. He shall then upload it into e-court
when available, and shall inform the parties amd@hamber via email that this has been done.

21.  Finally, given that in the Letter the Accused acktemiges his mistake and extends an
apology to CLSS, the Chamber considers that ibisnecessary to reprimand him or his legal
adviser, for making misleading statements. Howewdile accepting that this was an error on
their part, the Chamber is extremely concernedheyfailure in communication between the
Accused, his legal adviser, and their case managehis issue, especially given the time that
passed between the hearing when the issue wasédis&td and the filing of the Report. The
Chamber encourages the Accused and his legal adviseake sure that defence submissions,

whether written or oral, contain accurate and bédianformation.
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IV. Disposition

22.  Accordingly, the Trial Chamber, pursuant to Arti@é of the Statute and Rules 54 and
81 of the Rules, heredENIES the Motion.

Done in English and French, the English text baathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this third day of July 2013
At The Hague
The Netherlands

[Seal of the Tribunal]
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