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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Bersons
Responsible for Serious Violations of Internatioraimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”) &eised of the Accused’s “Motion for

Subpoena: John Zametica”, filed on 2 July 2013 (tisld'), and hereby issues its decision thereon.

I. Background and Submissions

1. In the Motion, the Accused requests, pursuanRte 54 of the Tribunal's Rules of
Procedure and Evidence (“Rules”), that the Changsre a subpoena compelling John Zametica
to testify in his case on 27 August 2013 he Accused submits that Zametica provided hisrde
team with a signed witness statement on 17 Jun8,20)it later stated that he was unwilling to
testify2 Despite attempts made by the Accused and hisndefeeam to persuade Zametica to
testify, he informed the Tribunal's Victims and Wiisses Section (“VWS”) that he would not
travel to The Hague to testify in this cés@he Accused appends the correspondence betwsen hi
legal adviser and Zametica in which Zametica exq@ésis concerns about the way he was treated
by the defence teafn.In the last and undated email sent to the Accadedal adviser, Zametica
indicates that there were problems with his witnstsdement which were not corrected by the
defence team. Accordingly, he demands that the Accused withdnéssstatement and that he will
not appear as a witness in this caséhe Accused argues that he has made reasonabits ¢b

obtain the voluntary co-operation of Zametica It these efforts have not been successful.

2. The Accused contends that there are reasonablends to believe that Zametica has
information which is relevant to his case and magtarially assist him in his defenBeWith
respect to relevance, the Accused submits that #eanbas information directly relevant to his
mens reafor the crimes charged in Counts 2 and 9 throufloflthe Third Amended Indictment
(“Indictment”).® The Accused submits that Zametica, as his ad¥iear February 1994 until the

end of the conflict, had close contact with him awilll testify about three issues, namely:

(i) despite his frequent meetings with [the Accysddring the period after the fall of
Srebrenica, there was no information that prisofrers Srebrenica had been executed; (ii)

Motion, paras. 1, 19.
Moation, para. 4.

Motion, para. 5.

Motion, Annex A, p. 6.
Motion, Annex A, pp. 6, 8.
Mation, Annex A, p. 8.
Motion, paras. 5-6.
Motion, paras. 7, 16.
Moation, para. 9.
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the [Army of the Republika Srpska] informed [thecAsed] that it had not fired the shell
that landed on the Markale market on 5 February412®d (iii) there was never any
intention to threaten UN personnel once they haehlmetained in the wake of the NATO
airstrikes of 25-26 May 199%.

3. With regard to necessity, the Accused submitd the information from Zametica is
necessary to his defence because Zametica is imicueu position to “know the thinking and
knowledge” of the Accused and his prospective rtastiy will go to points which are central to the
Accused’s defenck. Furthermore, the Accused argues that due torivs position, Zametica is
“more authoritative” than other witnesses who hasgstified that the Accused did not have
knowledge about the “killings of prisoners from Bnica” and he is the only witness who will
testify about the Accused’s “lack of intention todaten UN personnel who were detained, as he
was closely involved in the mattef®.

4. On 2 July 2013, the Prosecution informed thar@bervia email that it would not respond

to the Motion.

5. On 2 August 2013, the Chamber issued the “Datish Accused’s Motions for Severance
of Count 1 and Suspension of Defence case”, whereabgr alia, it ordered the suspension of
hearings in this case until 28 October 2&1Following this, on 7 August 2013, the Accuseddil
the “Submission on Scheduling of Defence Witnesggatcused Submission”), in which he
requests that should the Chamber grant the Motla testimony of Zametica be scheduled for
29 October 201%?

Il. Applicable Law

6. Rule 54 of the Rules provides that a Trial Chamimay issue a subpoena when it is
“necessary for the purpose of an investigation h@ preparation or conduct of the trial”. A
subpoena is deemed “necessary” for the purposellef 3 where a legitimate forensic purpose for

obtaining the information has been shown:

An applicant for such [...] a subpoena before or myrthe trial would have to
demonstrate a reasonable basis for his belief tterte is a good chance that the

10 Motion, para. 8.

1 Motion, para. 17.

2 Motion, para. 17.

13 Decision on Accused’s Motions for Severance ofi@duand Suspension of Defence case, 2 August 213, 25.
1 Accused Submission, para. 6.
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prospective witness will be able to give informatiwhich will materially assist him in
his case, in relation to clearly identified issuelgvant to the forthcoming trid.

7. To satisfy this requirement of legitimate fonergurpose, the applicant may need to present
information about such factors as the positionsl iyl the prospective witness in relation to the
events in question, any relationship that the vgisnenay have had with the accused, any
opportunity the witness may have had to observeetlgvents, and any statement the witness has

made to the Prosecution or to others in relatiothéoevents®

8. Even if the Trial Chamber is satisfied that #yplicant has met the legitimate purpose
requirement, the issuance of a subpoena may bepriopyate if the information sought is
obtainable through other meatisFinally, the applicant must show that he has madsonable
attempts to obtain the voluntary co-operation efpotential witness and has been unsucce¥sful.

9. Subpoenas should not be issued lightly as tmeylve the use of coercive powers and may
lead to the imposition of a criminal sanctitn A Trial Chamber’s discretion to issue subpoenas,
therefore, is necessary to ensure that the conweulsiechanism of the subpoena is not abused
and/or used as a trial tacfit. In essence, a subpoena should be considered fmadnef last

resort?!

[ll. Discussion

10. The Chamber first notes that the Accused'sresffto persuade Zametica to testify in this
case have produced no results other than his fsiefusaf? The Chamber is satisfied that the
Accused has made reasonable efforts to secure i€arsetoluntary co-operation but has been

unsuccessful.

15 Prosecutor v. Krsti, Case No. IT-98-33-A, Decision on Application Bubpoenas, 1 July 2003sti¢ Decision”),
para. 10; Prosecutor v. Halilond, Case No. IT-01-48-AR73, Decision on the Issuarafe Subpoena,
21 June 2004 Halilovié Decision”), para. 6Prosecutor v. Slobodan MiloSéyiCase No. IT-02-54-T, Decision on
Assigned Counsel Application for Interview and Tesiny of Tony Blair and Gerhard Schréder, 9 Decen#§95
(“MiloSevi Decision”), para. 38.

6 Halilovi¢ Decision, para. &<rsti¢ Decision, para. 1MiloSevi¢ Decision, para. 40.

7 Halilovi¢ Decision, para. MiloSevic Decision, para. 41.

18 Prosecutor v. Perigj Case No. IT-04-81-T, Decision on a Prosecutiontidofor Issuance of a Subpoena Ad
Testificandum, 11 February 2009, paraPTpsecutor v. SimhaCase No. ICTR-01-76-T, Decision on the Defence
Request for a Subpoena for Withess SHB, 7 Febr2@0%, para. 3.

9 Halilovi¢ Decision,para. 6;Prosecutor v. Bfanin and Talé, Case No. IT-99-36-AR73.9, Decision on Interlogyto
Appeal, 11 December 2002, para. 31.

20 Halilovi¢ Decision, paras. 6, 10.

21 See Prosecutor v. Matti Case No. IT-95-11-PT, Decision on the Prosecigigkdditional Filing Concerning
3 June 2005 Prosecution Motion for Subpoena, cenfidl andex parte 16 September 2005, para. 12. “Such
measures [subpoenas], in other words, shall beieapplith caution and only where there are no legrusive
measures available which are likely to ensure ffeziewhich the measure seeks to produce”.

22 SeeMotion, paras. 4-5, Annex A.
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11. As noted above, in order to meet the legitimatensic purpose requirement for the
issuance of a subpoena, the applicant must shawhéhhas a reasonable basis for his belief that
there is a good chance that the witness will be &bhQive information which will materially assist
him in his case, in relation to clearly identifisdues that are relevant to his trial. Having ssseé
the expected scope of Zametica’s testimony, ashedtin the Motion, the Chamber is satisfied that
it is relevant to a number of issues in the Accisedse. Zametica, as former adviser to the
Accused in the Presidency as of 6 February 199%xpgcted to testify about his contacts with the
Accused, and in particular that the Accused wasimformed about the killings of the prisoners
from Srebrenica, that the VRS informed the Accudet it had not fired the shell on Markale
market on 5 February 1994, and that the Accusednbaiditention to threaten UN personnel who
were detained following the NATO air strikes of 2d 26 May 1995% These issues clearly
pertain to the Accused’s alleged responsibility fwimes committed pursuant to three joint
criminal enterprises as charged in the Indictn#éntn this light, the Chamber is satisfied that
Zametica’'s anticipated testimony will materiallyses$ the Accused with respect to those clearly
identified issues relevant to his case and thaAtteeised has fulfilled the requirement of legitinat

forensic purpose.

12. The Chamber is also satisfied, given the naamd scope of Zametica's anticipated
evidence, that this particular evidence is not iobtale through other means. As the Accused’s
adviser and spokesman at the time relevant to nlectment, Zametica was present at most
meetings attended by the Accused and drafted therityaof the Accused’s corresponderte.
Therefore, Zametica is uniquely situated to givaiteony regarding the Accused’s state of mind
and knowledge in relation to three issues, namdy killing of prisoners in Srebrenica in July
1995; the shelling of Markale market on 5 Februb®94; and the detention of UN personnel in
May and June 1995.

13. Based on all of the above reasons, the Chambsatisfied that the Accused has met the

requirements for the issuance of a subpoena to #@armrsuant to Rule 54 of the Rules.

14. Finally, the Chamber is of the view that giv&ametica’'s concerns with the accuracy of
certain information contained in his witness staatrprepared by the defence team for this case

23 Motion, para. 8.
24 Indictment, paras. 15-31, 41-87.
25 SeeDefence Further Revised Rule 8% Witness List, 26 February 2013, p. 127.
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and the inability of the defence team to addressiéa’s concern& it is in the interests of

justice to receive Zametica’'s evidendea voce

V. Disposition

15. For the reasons outlined above, the Chambesupnt to Article 29 of the Statute of the
Tribunal and Rule 54 of the Rules, hereby

a. GRANTS the Motion;
b. ORDERS that Zametica shall testifyiva voce
C. ORDERS the Registry of the Tribunal to take the reasonaidgessary steps to

ensure that this Decision, the subpoena and ther éodthe Government of Austria
relating to this matter are transmitted immediatelythe Government of Austria;

and

d. REQUESTS the Victims and Witnesses Section of the Tributwalprovide any

necessary assistance in the implementation oftéggsion.

Done in English and French, the English text b@athoritative.

T

Judge O-Gon Kwon
Presiding

Dated this twenty-seventh day of August 2013
At The Hague
The Netherlands

[Seal of the Tribunal]

26 SeeMotion, Annex A.
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