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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Bersons
Responsible for Serious Violations of Internatioraimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”)ssised of the Accused’s “Motion for Subpoena

to Dragan Kalint”, filed on 15 November 2013 (“Motion”), and herelsgues its decision thereon.

I. Background and Submissions

1. In the Motion, the Accused requests, pursuanRtbe 54 of the Tribunal's Rules of
Procedure and Evidence (“Rules”), that the Chandsere a subpoena compelling Dragan Kalini
to testify in his case on 14 January 281€ragan Kalint was the Minister of Health of the
Republika Srprska (“RS”) at the time relevant te thhird Amended Indictment (“Indictment”).
The Accused argues that he has made reasonabtes @ffoobtain the voluntary co-operation of
Kalini¢ but that these efforts have not been successkiahsi¢ has indicated that he is not willing

to testify in this casé.

2. The Accused argues that there are reasonablendgoto believe that Kaliéi has
information which is relevant to his case and magterially assist him in his defendeThe
Accused submits that Kaliqwill testify that he “never favored the extermiioat of the Bosnian
Muslims” in whole or in parf despite the Office of the Prosecutor (“Prosectjiamsing a
statement made by Kalthion 12 May 1992 during a session of the Assemblyhef RS (“RS
Assembly”) and its approval by the Accused durihg same session as evidence of genocidal
intent®> The Accused also submits that Katiniill refute the Prosecution’s allegations that the
Accused and the Bosnian Serb leadership delibgratepeded the delivery of humanitarian
convoys as part of an alleged joint criminal entisg to expel Bosnian Muslims and Bosnian
Croats from Bosnian-Serb held areas in Bosnia asxtédgovina (“BiH")® Finally, the Accused
argues that Kaligi will be in a position to testify that at a meetihg had with the Accused on

19 July 1995, the Accused “gave no indication firioners from Srebrenica had been exec(ted.

3. On 15 November 2013, the Prosecution infornmed@hambewia email that it would not

respond to the Motion.

Motion, paras. 1, 14. The Chamber notes thatgraph 14 was incorrectly numbered.
Motion, para. 4, Annex A.

Motion, paras. 5, 13.

Motion, para. 8.

Motion, para. 7.

Motion, para. 11.

Motion, para. 12.
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Il. Applicable Law

4, Rule 54 of the Rules provides that a Trial Chamimay issue a subpoena when it is
“necessary for the purpose of an investigation h@ preparation or conduct of the trial”. A
subpoena is deemed “necessary” for the purposeillef 34 where a legitimate forensic purpose for

obtaining the information has been shown:

An applicant for such [...] a subpoena before or myrthe trial would have to
demonstrate a reasonable basis for his belief tterte is a good chance that the
prospective witness will be able to give informatihich will materially assist him in
his case, in relation to clearly identified issuegvant to the forthcoming tril.
5. To satisfy this requirement of legitimate forergurpose, the applicant may need to present
information about such factors as the positionsl Hl the prospective witness in relation to the
events in question, any relationship that the wgisnenay have had with the accused, any
opportunity the witness may have had to observeetlgvents, and any statement the witness has

made to the Prosecution or to others in relatiaiméoevents.

6. Even if the Trial Chamber is satisfied that tgplicant has met the legitimate purpose
requirement, the issuance of a subpoena may bepriopyate if the information sought is
obtainable through other meafisFinally, the applicant must show that he has madsonable

attempts to obtain the voluntary co-operation efpotential witness and has been unsucceSsful.

7. Subpoenas should not be issued lightly as tmeylve the use of coercive powers and may
lead to the imposition of a criminal sanctionA Trial Chamber’s discretion to issue subpoenas,
therefore, is necessary to ensure that the conweutsiechanism of the subpoena is not abused
and/or used as a trial tacfit. In essence, a subpoena should be considered rednef last

resort*

8 Prosecutor v. Krsti, Case No. IT-98-33-A, Decision on Application ®ubpoenas, 1 July 2003{sti¢ Decision”),
para. 10; Prosecutor v. Halilovi, Case No. IT-01-48-AR73, Decision on the Issuarafe Subpoena,
21 June 2004 Halilovié Decision”), para. 6Prosecutor v. Slobodan MiloSéyiCase No. IT-02-54-T, Decision on
Assigned Counsel Application for Interview and Tmsiny of Tony Blair and Gerhard Schréder, 9 Decen#®5
(“MiloSevit Decision”), para. 38.

° Halilovi¢ Decision, para. &rsti¢ Decision, para. 1I¥ilo$evi: Decision, para. 40.

1% Halilovi¢ Decision, para. MiloSevi: Decision, para. 41.

M prosecutor v. Perigj Case No. IT-04-81-T, Decision on a Prosecutiontiddofor Issuance of a Subpoena Ad
Testificandum, 11 February 2009, paraPTrpsecutor v. SimhaCase No. ICTR-01-76-T, Decision on the Defence
Request for a Subpoena for Withess SHB, 7 Febr2@0%, para. 3.

12 Halilovi¢ Decision,para. 6;Prosecutor v. Bfanin and Talki, Case No. IT-99-36-AR73.9, Decision on Interloeyto
Appeal, 11 December 2002, para. 31.

13 Halilovi¢ Decision, paras. 6, 10.

“ See Prosecutor v. Matti Case No. IT-95-11-PT, Decision on the Prosecigigkdditional Filing Concerning
3 June 2005 Prosecution Motion for Subpoena, cenfidl andex parte 16 September 2005, para. 12. “Such
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[ll. Discussion

8. The Chamber notes that the Accused made etfopiersuade Kaligito testify in this case
but that Kaliné has refused to co-operdfe.The Chamber is satisfied that the Accused hasemad

reasonable efforts to secure Katisivoluntary co-operation but has been unsuccessful

9. As noted above, in order to meet the legitim@aensic purpose requirement for the
issuance of a subpoena, the applicant must shawhéhhas a reasonable basis for his belief that
there is a good chance that the witness will be &bhgive information which will materially assist
him in his case, in relation to clearly identifisdues that are relevant to his trial.

10. Having assessed the expected scope of Kalitastimony, as outlined in the Motion, the
Chamber is satisfied that it is relevant to a nunmdfassues in the Accused’s case. The Chamber
notes that the Accused wishes to elicit evidenoenfKalinic on three topics, namely (i) a speech
that Kalink gave on 12 May 1992 at a session of the RS Assenibl the free passage of

humanitarian convoys in BiH; and (iii) a meetinglikg: had with the Accused on 19 July 1995.

11. However, the Chamber is not satisfied thatdaliwill be able to give information which
will materially assist the Accused in his case loattthe information sought is not obtainable
through other means. First, with respect to theesp given by Kalidi at the RS Assembly, the
Chamber finds that calling Kalifito explain his speech, which is already in evideand can be
understood in the context of other evidence, is metessary and will not materially assist the
Accused:’ Next, with respect to the meeting that Kalihad with the Accused on 19 July 1995,
the Chamber is not convinced that Kalimvould have received, in his position as Ministér o
Health in the RS government, information that mayddevant to the alleged killings in Srebrenica
in July 1995 or plans to that effect. Further, eifdme had received information about Srebrenica,
the Chamber is not satisfied that Kalinic would aagything to the evidence which the Chamber
has received so far in that regafdThe Chamber thus does not find it necessary nepeb him to

measures [subpoenas], in other words, shall beiepplith caution and only where there are no legsusive
measures available which are likely to ensure ffeziewhich the measure seeks to produce”.

!> Motion, Annex A.
16 Motion, paras. 6-8, 11-12.

1" p956 (Transcript of 16th session of SerBiH Assgmb2 May 1992); P1355 (Minutes of 16th sessiorSefBiH
Assembly, 12 May 1992.

18 See e.g.Monvilo Krajisnik, T. 43346-43354 (12 November 20138977 (Witness statement of Mile Dt dated
29 October 2013), paras. 21-23; D3695 (Witnesgstant of Bogdan Subétdated 16 June 2013), paras. 237—-238;
DuSan Koz, T. 37020-37022 (10 April 2013); D3376 (ReporR8 Government delegation to Srebrenica, 18 July
1995); D3981 (Witness statement of Miroslav Toluadied 31 October 2013), para. 88; John Zameticd2482—
42483 (29 October 2013); D3659 (Witness statemémfjubomir Borowanin dated 30 May 2013), paras. 45-47,;
D3561 (Witness statement of Dane Katahited 14 December 2012), paras. 8-9; D2905 (Witstedement of 8a
Trifkovi¢ dated 5 February 2013), paras. 24-35; D2762 (\&8trstatement of KW554 dated 14 September 2012),
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testify about the 19 July 1995 meeting. Finallythwespect to the free passage of humanitarian
convoys in BiH, while the Chamber is satisfied ttied Accused has shown a reasonable basis for
his belief that there is a good chance that Kahkmil give information that would materially assist
him, the Chamber is not satisfied that the infoiomatsought is not obtainable through other

means-®

12. Thus, for all the reasons outlined above,Ghamber considers that the Motion should be
denied. The Chamber reminds the Accused, yet att@hsubpoena motions are not to be used as
a trial tactic or a default tool each time a potmitness refuses to testify in his case. The
Accused should not expect that subpoenas will eeid as a matter of course to all individuals
who are unwilling to testify as witnesses in his&& The Chamber reiterates that subpoenas are
to be used sparingly and as a method of last respiis was clearly not the case here with the
Accused seeking to compel a witness to testify aldostatement he made in the RS Assembly
while recently attempting to preclude the Chambemfquestioning a withess on statements made

in the RS Assembly based on an alleged “parlianmgmavilege” >

para. 30; Milenko ldi¢, T. 32610-32611 (24 January 2013); D3886 (Witstsement of Svetozar Andrilated 16
July 2013), paras. 30-31; D3749 (Witness staterokehilenko KariSik dated 23 June 2013), paras. 8%, D3853
(Witness statement of Zvonko Bajagiated 5 July 2013), para. 36A-E; D3682 (Witnesgeshent of Gordan
Milini ¢ dated 8 June 2013), paras. 17-19; D3720 (Witrtassnsent of Petar Salapura dated 17 June 2013s.par
22-23; D3993 (Witness statement of Vujadin Popalated 2 November 2013), paras. 64, 81-83, 90-3960
(Witness statement of Tomislav Kavalated 28 October 2013), paras. 113-118, 123, B8-03932 (Witness
statement of Milenko Zivanogidated 27 October 2013), para. 8.

9 For evidence regarding humanitarian aid going Barajevo and Bosnia and Herzegovina, genersgly,e.g..John
Zametica, T. 42461-42462 (29 October 2013); P58 Presidential Order, 11 July 1995); P2997 (Radova
Karadzt's Order, 12 July 1995); P4194 (VRS Main Staff @ydeé3 June 1995); John Wilson, T. 3995 (21 June
2010); P845 (UNPROFOR report re meeting with Radd¥aradzé, 15 October 1993), p. 1; P890 (UNPROFOR
Weekly Situation Report (Sarajevo), 10 June 196p),1-3; P949 (Announcement of SDS leadership rajSa
airport and humanitarian supplies, 27 May 1992)02%1 (Witness statement of John Wilson dated 4 Nderm
2008), para. 123.

2 seeDecision on Accused’s Motion to Subpoena Ambassaiédi; 16 January 2013, para. 21.

2L SeeMotion to Preclude Questioning of Mdito Krajisnik on Statements Made in Parliament, dvsimber 2013;
T. 43092-43098 (6 November 2013).
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IV. Disposition

13. For the reasons outlined above, the Chambesupnt to Article 29 of the Statute of the
Tribunal and Rule 54 of the Rules, heréhiyNIES the Motion.

Done in English and French, the English text baathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this eighteenth day of December 2013
At The Hague
The Netherlands

[Seal of the Tribunal]
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