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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Bersons

Responsible for Serious Violations of Internatiohlaimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”)ssised of the Accused’s “First Motion to Re-
Open the Defence Case: USA Document”, filed on 2gust 2014 (“Motion”) and the Accused’s
“Corrected Confidential Annexes to First Motion Re-Open Defence Case: USA Document”,
filed confidentially on 28 August 2014 (“ConfideaitiAnnex”)! and hereby issues its decision

thereon.

|. Submissions

1. In the Motion, the Accused seeks leave to re-opsréfence case in order to request the
admission of one document from the bar table (‘Doent’)? The Accused submits that the
Document was disclosed to him by the United Statesmerica (“US”) pursuant to Rule 70 of the
Rules of Procedure and Evidence (“Rulés”The Accused explains that the Document is aecabl
from Brigadier Jones, dated February 1993, whichiest that the Bosnian Muslims were
responsible for all United Nations Protection Fofd@NPROFOR”) casualtie$. He also argues
that he has met all the requirements for re-opehisgasé. First, “despite more than reasonable
diligence” to obtain the Document from the US ptiothe end of his case-in-chief, he was unable
to do sd&® Further, the Document is relevant and has prebatalue as it goes to his defence that
the Bosnian Muslims were responsible for the sgi@nd shelling incidents charged in the Third
Amended Indictment (“Indictment”) and it corrobaatthe testimony of one of the defence
witnesses relevant to the Sarajevo component ofake’. According to the Accused, because he
seeks the admission of the Document through thet&lale, there will be no delay in the
proceedings and therefore the Document’s probatiee is not outweighed by the need to ensure
a fair trial® Finally, the Accused submits that if the Chamtbetides that Brigadier Jones should

be called as a witness, the testimony will be haied will not significantly delay the proceedirgs.

The Accused submits that the confidential annexes in theoMuatere placed in the wrong order when the Motion
was filed and that this is the reason why he filed the CamtfileAnnex. Confidential Annex, para. 1.

Motion, paras. 1, 15, 17.

Motion, para. 10, Confidential Annex [BeeDecision on the Accused’s Ninth Motion for Order PursuaiRule 70
(United States of America), 21 July 2014.

Motion, paras. 1, 4.

Motion, paras. 12-17.

Motion, paras. 3-12.

Motion, para. 15, Confidential Annex F.
Motion, paras. 14-15.

Motion, para. 16.
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2. On 8 September 2014, the Office of the ProsecuRnogecution”) filed the “Prosecution
Response to First Motion to Re-Open Defence Ca&A Document” (“Response”), requesting
that the Chamber deny the MotithThe Prosecution submits that the Document hasnmaini
probative value and thus does not warrant the daktywould be caused by re-opening the defence
caset’ The Prosecution submits, moreover, that the Desurdoes not indicate a timeframe or a
geographic location for the events discus$edt also argues that without relying on informatio
that is not contained in the Document, it is difftdo see how it is relevant to the Sarajevo paorti

of the casé® In addition, the Prosecution argues that it islesr that the Document was actually
written by Brigadier Jones and how he obtainedrfermation’* Thus, given the issues with the
Document, the Prosecution argues that Brigadiereslomust be called to testify about the
circumstances in which the Document was producellthe basis for the conclusions contained
therein®® In addition, the Prosecution would seek to cssmine Brigadier Jonés. All of this,
according to the Prosecution, will cause delaythenproceedings at this very advanced stage of

this casée’

1. Applicable Law

3. The Rules do not specifically address whether typaay re-open its case-in-chief in order
to introduce additional evidence. According to jilmésprudence of the Tribunal, a party may seek
leave to re-open its case to present “fresh” ewddethat is, evidence that was not in the possessio
of the moving party and which could not have bebétioed by the moving party before the

conclusion of its case-in-chief despite exercisiigeasonable diligence to do o.

9 Response, paras. 1, 5.

' Response, paras. 1, 4.

12 Response, Confidential Appendix, para. 1.

13 Response, Confidential Appendix, paras. 1, 4.

14 Response, Confidential Appendix, para. 1.

!5 Response, para. 3.

6 Response, para. 3.

" Response, pars. 4.

1 prosecutor V. Popoviet al, Case No. IT-05-88-T, Decision on Motion to Reopen thesétnation Case, 9 May
2008 (‘Popové Re-opening Decision”), para. 2Brosecutor v. Popoyiet al., Case No. IT-05-88-T, Further
Decision on Prosecution’s Motion to Admit Evidence in Rebuttal to Reopen its Case, confidential, 27 March
2009 (‘Popovit Further Decision”), para. 9&rosecutor v. Popoviet al, Case No. IT-05-88-T, Decision on
Prosecution Second Motion to Reopen its Case and/or Adwidiefice in Rebuttal, confidential, 8 May 2009
(“Popovit Second Re-opening Decision”), para. Brpsecutor v. Delati et al, Case No. IT-96-21-A, Judgement,
20 February 2001 Celebiti Appeal Judgement”), para. 28Brosecutor v. Delafi et al, Case No. IT-96-21-T,
Decision on the Prosecution’s Alternative Request taas the Prosecution’s Case, 19 August 199&I€bii
Trial Decision”), para. 26Prosecutor v. Slobodan MiloSéyiCase No. IT-02-54-T, Decision on Application for a
Limited Re-opening of the Bosnia and Kosovo Components of ibsefution Case, with Confidential Annex, 13
December 2005, paras. 8-14.
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4. The primary consideration in determining an appiacafor reopening a case to allow for
the admission of fresh evidence is the questiontather, with reasonable diligence, the evidence
could have been identified and presented in the-trashief of the party making the application.
Additionally, the burden of demonstrating that weble diligence could not have led to the

discovery of the evidence at an earlier stage $regtiarely” on the moving party.

5. Further, if it is shown that the evidence could have been found with the exercise of
reasonable diligence before the close of the daseChamber should exercise its discretion as to
whether to admit the evidence by reference to theaiive value of the evidence and the fairness
of admitting it late in the proceedings. These latter factors can be regarded as fallimputhe
general discretion reflected in Rule 89(D) of theld?, to exclude evidence where its probative

value is substantially outweighed by the need suena fair triaf?

6. The following factors are relevant to the exercidethe Chamber’s discretion: (i) the
advanced stage of the trial; (ii) the delay likedybe caused by the proposed re-opening and the
suitability of an adjournment in the overall corttex the trial; and (iii) the probative value ofeth

evidence to be present&l.

I1l. Discussion

7. At the outset, the Chamber notes that the Documastprovided to the Accused on 22 July
2014, after lengthy litigation with the US pursudaatRule 7G** Thus, the Accused has used

reasonable diligence in identifying the Documeritwas, nevertheless, unable to present it prior to

19 Celebii Appeal Judgement, para. 28%povi: Re-opening Decision, para. Zpovi: Further Decision, para. 99.

20 popovit Re-opening Decision, para. 28ppovit Further Decision, para. 98opovié Second Re-opening Decision
para. 68;Celebii Trial Decision, para. 2@8rosecutor v. Blagoje¥iand Jok#, Case No. IT-20-60-T, Decision on
Prosecution’s Motion to Admit Evidence in Rebuttal ancbhporated Motion to Admit Evidence under Rulel®@
in its Case on Rebuttal and to Reopen its Case for a ddniurpose, 13 September 200Blé&ygojevié Trial
Decision”), para. 9.

2L Celebii Appeal Judgement, para. 283.

%2 Celebii Appeal Judgement, para. 283.

23 popovi: Re-opening Decision, para. 2Bopovi: Further Decision, para. 10Bppovié Second Re-opening Decision,
para. 68Blagojevi Trial Decision, paras. 10-1C¢lebiéi Appeal Judgement, paras. 280 (referenciaebi’i Trial
Decision, para. 27), 290. With respect to the weighing eeerthe Tribunal’s jurisprudence establishes that it is
only in “exceptional circumstances where the justice ofcdme so demands” that a Chamber should exercise its
discretion to reopen a cas€elebi¢i Trial Judgement, para. 27 (quoted with approvaléebii Appeal Judgement,
para. 288).

24 SeeMotion, paras. 3-10. The Chamber denied the Accused’s réquesbinding order to the US on the basis that
the US had continuously co-operated with him since his img@gliest for the Document in September 2013 and that
the US was still working on responding to his requeseciglon on Accused’s Sixth Motion for Binding Order
(United States of America), 7 April 2014.
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the end of his case-in-chigf. Therefore, the Chamber finds that the Documefrieish evidence,

which could not have been presented during the sax's case.

8. Turning next to the issue of discretion, the Chanmm¢es that the Motion comes at a very
advanced stage of the proceedings as the Accused&sin-chief was closed on 1 May 2614.
Further, the final trial briefs have now been fileg both parties, while the closing arguments are
scheduled to commence on 29 September 2014.

9. As for the probative value of the Document, the used submits that the Document is
relevant to his case that Bosnian Muslims wereaesiple for the sniping and shelling incidents
charged in the IndictmeAt. In addition, he says that it will corroborate teetimony of one of the
defence witnesses whose credibility has been cig@#® The Chamber has reviewed the
Document and notes that it consists of a shortgpapdn, which the Accused submits is a cable, and
contains a conclusion that Bosnian Muslims werectngse of all UNPROFOR casualties. Thus,
contrary to the Accused’s submission, the Docunta@s not refer to Sarajevo or any of the
charged Sarajevo incidents and/or the allegediaiviVictims. Further, it does not identify the
author of the said conclusion nor does it contaiiate® Accordingly, its probative value as a

stand-alone Document is extremely low.

10. In order for it to be comprehensible, the Docummnuist be used in conjunction with the
memorandum contained in Annex A to the Motion, &} as the correspondence between the US
and the Accused, attached in the Confidential Aese® the Motion. However, neither has been
tendered by the Accused. In addition, even if @feamber were to admigroprio moty the
Document together with the memorandum and the spordence, it appears that both the
memorandum and the correspondence are challengmgadcuracy of the conclusion in the

Document. Accordingly, the probative value of becument would remain equally low.

11. For the above reasons and contrary to the Accuseidisission, the Document cannot be

admitted from the bar table and it would be neagssacall Brigadier Jones as a witness to testify

25 While the Accused received the Document in July, he moed negotiating the specific Rule 70 conditions with the
US during the month of August. Motion, Confidential Annexeg .C—

26 Further Order on Closure of Defence Case, 2 May 2014.

27 See Defence Final Trial Brief, confidential, 29 August 2014; Pcosien’s Submission of Final Trial Brief,
confidential with confidential appendices, 29 August 2014te®on Closing Arguments, 7 April 2014.

28 Motion, para. 15.

29 Motion, para. 4, Confidential Annex F.

%0 While the Accused submits that the Document is dated Febt986/and authored by Brigadier Jones, the date and
the author’s identity are not contained in the Documerif.it$e fact, the reference to February 1993 is based on the
date of a meeting at which the Document was discus3én information about Brigadier Jones is found in the

memorandum and correspondence from the US contained attactrelAnnexes to the Motion. Motion, para. 1,
Annex A and Confidential Annexes D and E.
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to its content and authenticity. In order to ofiganthis testimony, the Accused would have to
spend significant time liaising with the US. Funtmore, if Brigadier Jones did in fact testify, the
Prosecution would have to be given time to crossveme him. Contrary to the Accused’s
submission, the resulting total time that wouldspent in order to hear the evidence of Brigadier
Jones at this late stage in the case would causgn#icant delay in the proceedings and the
Chamber’s deliberations. Thus, the Chamber corsithat the probative value of the Document is

outweighed by the need to ensure a fair tfial.

12.  Accordingly, given the very advanced stage of theceedings, the very low probative
value of the Document, and the substantial delay will be caused by re-opening the Defence
case, the Chamber will deny the Motion.

IV. Disposition

13. For the reasons outlined above, the Chamber, puirsac&Rule 54 and 89(D) of the Rules,
herebyDENIES the Motion.

Done in English and French, the English text bainthoritative.

o

Judge O-Gon Kwon
Presiding

Dated this twelfth day of September 2014
At The Hague
The Netherlands

[Seal of the Tribunal]

31 This is particularly so given that the Chamber has alreadgived similar evidence on Bosnian Muslims causing
UNPROFOR casualtiesSee e.gP2414 (Witness statement of KDZ182 dated 8 March 20142 gunder seal);
P1762 (Witness statement of David Fraser dated 17 Octobe), pOB6.
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