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THE INTERNATIONAL CRIMINAL TRIBUNAL
FOR THE FORMER YUGOSLAVIA

Case No. IT-98-32/1-T

THE PROSECUTOR
V.

MILAN LUKI C
SREDOJE LUKIC

Public Redacted Version

SREDOJE LUKI C'S DEFENCE FINAL BRIEF

1. INTRODUCTION

1. Pursuant to the Trial Chamber's Scheduling Ordated 22 April 2009, the
Defence of the Accused Sredoje LiiKiDefence”) hereby files its final brief.

2. The Defence submits that the Prosecution has fdideg@grove the individual
criminal responsibility of Sredoje Luk(“ the Accused”) under Article 7(1) of the
Statute of the International Criminal Tribunal fille Former Yugoslavia (“the
Statute”). The evidence presented by the Prosetulo@s not establish that he
committed or aided and abetted the crimes charg&ibunts 1, 8-17 and/or 20-21
of the Second Amended Indictménthe Prosecution has not proved that he

committed those crimes, either alone and/or in ednwith others. Nor has the

'Prosecutor v. Milan Luki & Sredoje Luki,Case No.98-32-T,Decision on the Defence of Milakit
Request on for Additional Time for Final Brief a@tbsing Argument and Notice on of Non-Availability,
and on the Defence of Sredoje LiiRequest for Variation of Word Limit with Incorpaeal Scheduling
Order,22 April 2009.

2 second Amended Indictment,para.29.
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Prosecution proved that the Accused provided sohataassistance to the
perpetrators of those crimes, while knowing or a&aafrthe substantial likelihood

that the principal or principals would commit thenes?

2. PROCEDURAL BACKGROUND

3. The initial indictment against the Accused, Milanki¢ and Mitar Vasiljew was
confirmed on 26 October 1998, and unsealed on 36b@c2000"

4. On 12 July 2001, the Prosecution filed its propo&atended Indictment and on
20 July 2001, the Prosecution was orally grantadde¢o amend that indictmeht.

5.  On 1 February 2005, the Prosecution filed an apgptin under Rule His of the
Rules of Procedure and Evidence (“the Rules”) segto refer the prosecution of
the case against Milan Lukiand Sredoje Lukito a local court in the former

Yugoslavia®

6. On 15 September 2005, the Accused voluntarily sdeeed to the authorities of
the Republika Srpska in Bosnia and Herzegovinaveasl transferred to the seat
of the Tribunal on 16 September 2005.

7. On 17 November 2005, the Prosecution filed a matiioamend the indictment.
On 1 February 2006, the Trial Chamber granted tresedeution’s motion to

% Second Amended Indictment,para.32.

* Prosecutor v. Milan Luki& Sredoje Luki,Case N0.98-32/1-PT,Indictment,26 October 1998.

® Prosecutor v. Milan Luki& Sredoje Luki,Case N0.98-32/1-PT,Amended Indictment,12 July 2001
® Prosecutor v. Milan Luki& Sredoje Luki,Case N0.98-32/1-PT,Request by the Prosecutor iRider
11bis,1 February 2005.

" Prosecutor v. Milan Luki& Sredoje Luki,Case N0.98-32/1-PT,Prosecution’s Motion to Amend
Indictment,17 November 2995.
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amend the indictment in this case with respecheAccused. The Prosecution
filed the Second Amended Indictment on 27 Febr28g6.

8. On 5 April 2007, the Trial Chamber issued its decigeferring the case to the
the authorities of Bosnia and Herzegovin@n 19 April 2007, the Co-Accused
Milan Luki¢ filed a notice of appeal against the Trial Chamtecision'® The
Accused Sredoje Lukidid not file an appeal against the Trial Chambeision

for referral.

9. On 11 July 2007, the Appeals Chamber issued itsside¢ which required that
this case be tried before the ICTY.

10. On 14 March 2008, the Prosecution filed the “Prasen’s Pre-Trial Brief
pursuant to Rule @&r(E)(i)”. In compliance with the work-plan issued by
Honourable Judge Thelin on 4 September 2007, theuged submitted its
Defence Pre-Trial Brief on 25 April 2008.

11. During, the trial proceedings, the Prosecutionecb#l6 witnesses, the Defence for
Sredoje Luké called 3 witnesses and the Defence for Milan Etuballed 26

witnesses. There were three Chamber witnesses.

8 Prosecutor v. Milan Luki& Sredoje Luki,Case N0.98-32/1-PT,Decision Granting Prosecutibtggon
to Amend Indictment and Scheduling Further AppeeggahFebruary 2006.

° Prosecutor v. Milan Luki& Sredoje Luki,Case N0.98-32/1-PT, Decision on Referral of Cagsant
to Rulelbis with Confidential Annex A and Annex B, 5 April 200

1% prosecutor v. Milan Luki& Sredoje Luki,Case N0.98-32/1-PT, Notice of Appeal of Milan Laikiom
5 April 2007 Decision on Referral of Case PursuarRule 11bis, 19 April 2007.

" prosecutor v. Milan Luki& Sredoje Luki,Case No.98-32/1-ARHis.1,Decision on Milan Luki's
Appeal Regarding Referral, 11 July 2007.

12 prosecutor v. Milan Luki& Sredoje Luki,Case N0.98-32/1-PT,Sredoje Léks Defence Pre-Trial
Brief pursuant to Rule &&r(F),25 April 2008.
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3. PRINCIPLES OF EVIDENCE

12.

13.

In cases where more than one Accused is standaigtire Trial Chamber should
evaluate charges against each of the Accused. Tilteofjeach of the Accused
should be considered in the light of all the evidepresented by the Prosecution
and by each Defendant, “not just the evidence @ Erosecution and the

Defendant under consideratioti”.

The burden is on the Prosecution to establish thk of the Accused beyond
reasonable doubt for each separate charge in tlharirent, regardless of whether
or not the Defence has challenged this evidéhdethe Defence fails to recall
evidence to prove that the Prosecution has nohdiged its burden, the Trial

Chamber must consider that evidence on its owiativie 1°

3.1 Burden of Proof

14.

Under Article 21(3) of the Statute of this Tribuntie Accused is entitled to a
presumption of innocence. The burden is on theewd®n to prove the guilt of
the Accused “beyond reasonable doubt.” That is, fior the Prosecution to prove
every material fact, which goes towards the gdithe Accused. The burden does
not shift to the Defence under any circumstariéds. accordance with Rule
87(A) of the Rules of Procedure and Evidence, tmg@l TChamber should
determine whether the ultimate result of the wheledence is weighted and
convincing enough to establish beyond reasonablbtdihe facts alleged, and

ultimately the guilt of the Accused.

13 prosecutor v. SimdjCase No.IT-95-9-T,Judgment,17 October 2088t Trial Judgement”),para.18.
4 Rule 87(A) Rules of Procedure and Evidence,Rul@&ge alsdrosecutor v. Halilow,IT-01-48-
T,Judgment,November 200%5{alilovi¢ Trial Judgement”),para.12.

!5 Halilovi¢ Trial Judgement,para.12,footnote 24(cititimojelac Trial Judgement,para.66 a@diminal
Evidencédth Ed.),Richard May,London: Sweet & Maxwell Ltcbndon,1999,pp.64-65).

1% prosecutor v. VasiljevjCase No.IT-98-32-A,Appeals Judgement,February 2304.120.
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15. In determining whether the guilt of the accused hasn established to this
standard regarding each particular count in thecimeént, the Tribunal has been
careful to consider whether there is any reasonaidanation for it other than
the guilt of the accused.It has been further articulated that “[i]t is rffficient
that it is a reasonable conclusion available frbat evidence. It must be tioaly
reasonable conclusion available. If there is arratbaclusion which is consistent
with the innocence of the Accused, he must be #eqtii™® This is in accordance
with the principle of indubio pro reo,according to which, any doubt must be

resolved in favour of the Accuséd.

16. Where the Defence raises a special defence of #fieiburden remains on the
Prosecution to “eliminate any reasonable possgibiliait the evidence of alibi is
true”?° In the present case, if the Trial Chamber is Satisthat there is a
reasonable possibility that the Accused was ataepbther than Pionirska Street
and Bikavac, then the Prosecution has failed @béish beyond reasonable doubt
that he participated in the Pionirska Street arfd&ic incidents!

17. Article 21(4)(g) of the Statute,provides that nocAsed shall be compelled to
testify against himself. It has been acknowleddet tsilence by the Accused
may not be used as evidence to prove guilt and nuybe interpreted as an
admission’?? Thus, Sredoje Lukls choice not to give evidence has no bearing

on the burden of proof.

" prosecutor v. BfaninCase No.IT-99-36-T,Judgement,1 September 2@¥4&nin Trial
Judgement”),para.23.

18 prosecutor v. Delali et al.Case No.IT-96-21-A,Judgement,20 February 200akgbii Appeals
Judgement”),para.458.

19 Rule 89(B) Rules of Procedure and Evidence.

v asiljevic Trial Judgemenpara.15;citingCelebii Appeals Judgement,para.58igsecutor v. Kunarac et
al.,Case No.IT-96-32-T & IT-96-23/1-T,Judgement,2bieary 2001, (KunaracTrial
Judgement),para.625.

2L See also/asiljevié Trial Judgement,para.15.

2 Brdanin Trial Judgement,para.24.
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3.2 Reliability and Credibility of Evidence

18.

19.

Evidence must be reliable and credible to be gimeyn weight whatsoever, but
difficulties lie in determining whether this is tbese.

Reliability should be assessed on a case-by-casis. lfeactors that should be
considered are; the circumstances under whichtitermce arose, the content of
the evidence, whether and how the evidence is loorated, as well as the

truthfulness, voluntariness, and trustworthinesthefevidencé®

3.3 Credibility of Witnesses

20.

21.

When evaluating the evidence given by witnesse®, voce the Trial Chamber
shall consider their demeanor, conduct, and cheraas far as possibfé.
Regarding all witnesses, the Chamber shall alsosiden the probability,
consistency, and other features of their evidelideas been conscious that “the
credibility of witnesses depends upon their knogkeadf the facts upon which
they give evidence, their disinterestedness, theagrity, their veracity, and the
fact that they are bound to speak the truth in $esfrithe solemn declaration taken

n25

by them™:

The fact that a witness gives evidence honestlgotsenough to establish the
reliability of that evidence. The issue is not §plehether a witness’s evidence is
given honestly; it is also whether the evidencehigctively reliable?® In general,

discrepancies regarding issues that are peripteethe charges in the indictment

are issues that undermine the credibility of thewant witness’

% prosecutor v. Tadi€ase No.94-1-T,Decision on Defence Motion on HegBsAugust 1996,para.19
24 Brdanin Trial Judgement,para.25.

% |pid.
2 | pid.

27 Simi¢ Trial Judgement,para.2rosecutor v. Krnojela€ase No.IT-97-25-T,Judgment,15 March
2002(‘*KrnojelacTrial Judgement”),para.69.
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22. Where witnesses have followed the Trial proceedwofghe case, in which they
subsequently give evidence, the Trial Chamber shaskess the weight to be
given to their testimony “on the basis of the cmnstances surrounding the
testimony as a whole, and in light of the testimofithe earlier witnesse$®.

3.4 Corroboration

23. Although there is no rule which prevents the unaoorated evidence of a single
witness from being admitted at trial, the Trial @tmer should scrutinize the
“evidence of a Prosecution witness with great t&fere accepting it as sufficient
to make a finding of guilt against the AccusédA witness’ evidence will be
strengthened from corroborating evidence and vicersal’ However,

corroboration does not necessarily guarantee dhiggib
3.5 Hearsay Evidence

24. It is well settled in the jurisprudence of this Gunal that hearsay evidence is
admissible’* However, such evidence should only be admittéthfs sufficient
indicia of reliability® It has further been considered that the probatiree of a
hearsay statement will depend upon the contextcaadacter of the evidence in
question®® The Appeals Chamber also stated that the abssrtbe opportunity

to cross-examine the person who made the statenzemtsvhether the hearsay is

2 Simi¢ Trial Judgement,para.26.

2 Krnojelac Trial Judgement,para.71.

% prosecutor v. Tadi€ase No.IT-94-1-T,Judgment on Allegation on ConteAgainst Prior Counsel
Milan Vujinm,31 January 2000,para.92.

3L Prosecutor v. Tadi€ase No.94-1-T,Decision on Defence Motion on HegBsAugust 1996,paras.15-
19.

% prosecutor v. Aleksovsase No.IT-95-17/1-AR73,Decision on the Prosecstdppeal on
Admissibility of Evidence,16 February 1999,para.15.

% prosecutor v. TadiCase No.IT-94-1,Separate Opinion of Judge Stephe¢heMotion Requesting
Protective Measures for Victims and Witnesses,1usti 1995(Tadi¢c Separate Opinion of Judge Stephen
on Tad¢ Protective Measures Motion”),p.3.
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“first-hand” or more removed, are relevant to theobative value of the

evidence®

25. The approach adopted by the Tribunal has been risider that the fact that a
piece of evidence is hearsay does not necessailyive it of probative value,
however, it is acknowledged that “the weight orhative value to be afforded to
that evidence will usually be less than that giterthe testimony of a witness
who has given it under a form of oath and who hesnbcross examined, even
though this will depend upon the infinitely varialdircumstances which surround

hearsay evidence®

4. THE ALLEGED RESPONSIBILITY OF SREDOJE LUKI €

4.1 Introduction

26. The Second Amended Indictment alleges Sredojeclaikesponsibility for the
offences outlined in Counts 1, 8-17 and 20-21 ie thdictment pursuant to
Article 7(1) of the ICTY Statute. The first subseat below (Part 4.2.1) will
consider Sredoje Lu&is alleged involvement and Article 7(1) liability ithe
house burning on Pionirska Street (Counts 8-12)illtgo on (in Part 4.2.2) to
consider Sredoje Lu&is alleged liability pursuant to Article 7(1) foné Bikavac
fire (Counts 13-17). It will then turn to Counts 20d 21 (in Part 4.2.3), focusing
on the witnesses upon which the Prosecution relgah in seeking to establish
Sredoje Lukt’'s Article 7(1) liability in relation to those twoounts. Finally, it
will consider (in Part 4.2.4) Sredoje Ldlg liability for persecutions (Count 1)

detailed in paragraph 4 of the Second Amended timeiat.

% prosecutor v. BlaskjCase No.IT-95-14-Decision on the Standing Objection of the Defencthe
Admission of Hearsay with no Inquiry as to its abliity,21 January 1998,para.12.
% Tadi¢ Separate Opinion of Judge Stephen on dRdbtective Measures Motion,pp.2-3.
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4.2 Sredoje Luki¢’s Alleged Responsibility under Article 7(1) of thelCTY Statute

27. In the Second Amended Indictment, the Prosecutieges that Sredoje Luki
“‘committed and aided and abetted in the executafrthe counts set forth in the
indictment. For the reasons set forth below, isubmitted that the Prosecution
has failed to establish the requisite standard robfprequired for any of the

allegations.

4.2.1 House Burning on Pionirska Street (Counts 82)

28. Sredoje Lukt is alleged to have committed and aided and abettdae execution
of the crimes of extermination, murder, inhumants and cruel treatment of up
to 70 civilians in a house burning on Pionirskae8tron or about 14 June 1992.
The names of the allegedkilled individuals are detailed in Annex A to the

Second Amended Indictment.

29. Consequently, the Trial Chamber must determine kereghe Prosecution proved

beyond reasonable doubt the following charges:

(&) COUNT 8: Extermination, a Crime against Humanitynighable under
Articles 5(b) and 7(1) of the Statute of the Triabn

(b) COUNT 9: Murder, a Crime against Humanity, punidaaimder Articles
5(a) and 7(1) of the Statute of the Tribunal;

(c) COUNT 10: Murder, a Violation of the Laws or Custwraf War, as
recognised by Common Article 3(1) (a) of the Gen@anventions of
1949, punishable under Articles 3 and 7(1) of tteguse of the Tribunal;

(d) COUNT 11: Inhumane acts, a Crime against Humapimpishable under
Articles 5(i) and 7(1) of the Statute of the Trilalin

(e) COUNT 12: Cruel treatment, a Violation of the LasrsCustoms of Warr,
as recognised by Common Article 3(1) (a) of the &@anConventions of

1949, punishable under Articles 3 and 7(1) of tteguBe of the Tribunal.

Case No. IT-98-32/1-T 16 12 May 2009
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30. In seeking to prove Sredoje Lulg guilt for these Counts, the Prosecution has

called various witnesses. Specifically, it relig®n:

(a) VG-013 (02/09/2008 — 03/09/2008); (alleged victim)

(b) VG-038 (01/09/2008 — 02/09/2008); (alleged victim)

(c) VG-018 (05/08/2008 and 08/08/2008); (alleged vigtim

(d) VG-084 (04/08/2008 — 05/09/2008); (alleged victim)

(e) VG-078 (08/09/2008); (alleged victim)

() VG-101 (09/09/2008); (alleged victim)

(9) Huso Kurspalt (01/09/2008); (hearsay; son of alleged victim)
(h) VG-115 (27/08/2008 — 29/08/2008); (alleged eyevefe

31. Some of the withesses named above purported toitlantfied Sredoje Luki at
Pionirska Street on or about 14 June 1992. No ecelalleging Sredoje LuKs
Article 7(1) responsibility for the crimes alleg@&ud Counts 8-12 of the Second
Amended Indictment comes from any other sourcés #ubmitted that none of
these witnesses can be safely relied upon to edtabtedoje Luld’'s guilt under
Article 7(1) of the Statute.

32. The Defence submits that Sredoje Ldugpent the nights from 13 to 14 June and
from 14 to 15 June 1992 in Krtinska, Obrenovac.1@rjune 1992, he celebrated
Holy Trinity, the village feast day, together witis family at the house of Mr.
Popadt at Krtinska No. 61. That evening, he went to tharby “Posavina” shop
in the Krtinska village. Sredoje Lukiwas at no time present in ViSegrad on
Pionirska Street on 14 June 1992.

33. In support of his position, the Defence for the é#s®ed Sredoje Luki has

produced the following witnesses:

Case No. IT-98-32/1-T 17 12 May 2009
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(a) Veroljub Zivkovi¢ (01/12/2008); (lived in Obrenovac all his life;sha
known Sredoje Lukifor approximately 20 years; met Sredoje lauki
in Obrenovac in the evening of 14 June 1992);

(b) Branimir Bugarski (02/12/2008); (lived in Obrenowalthis life; has
known Sredoje Luki since the early 1980’s; met Sredoje Luki

Obrenovac in the evening of 14 June 1992).

34. A review of the entirety of evidence presented liy Prosecution, as it relates to
the criminal liability of Sredoje Luki fails to prove his guilt beyond reasonable
doubt of the crimes charged against him in the S&&mended Indictment. He
was not present in ViSegrad on the day of the hbuseing on Pionirska Street.

Therefore, the Trial Chamber must acquit him of @sw8-12.

4.2.1.1 Evidence presented by the Prosecution

4.2.1.1.1 Witness VG-013
4.2.1.1.1.1 Witness VG-013 Allegations

35. According to Witness VG-013, it was around 6 p.ml1d June 1992 when Milan
Luki¢ (armed with a rifle) and several other men inadgdMilan Su3njar, Bosko
Djuri¢ and Mitar Vasiljew, arrived and gathered the group of civilians iate@
room on the upper floor of Jusuf Metisi house®® She claims that Sredoje Luki
was allegedly seen somewhere around the hBub#lan Luki¢ ordered the
people to put all their money and jewellery on @, rahich he had placed on the
table in the middle of the room and threatened itbthkem if they did not

comply®

36 7.1031-1032.For the daseeT.1015.
37 7.1031.
% 71.1031-1032.
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36. Witness VG-013 testified that later that eveningalaout 11p.m., Milan Luki
Mitar Vasiljevi¢, Sredoje Luké and others came batkMilan Luki¢ allegedly
ordered the group from Koritnik to move to a diéfet house since they were not
safe in the house of Jusuf Mem! She claims that on their way to Adem
Omeragt’'s house Edhem Kurspahshouted that they were followed by Sredoje
Luki¢.** VG-013 did not see Sredoje Likherself and only heard of Sredoje
Luki¢'s alleged presence on Pionirska Street througteBdkurspahd.*?

37. It is VG-013's testimony that the whole group wdacpd in a room with two
windows located on the ground floor of Adem Ometaghouse®® there were
already a couple of other people insfdén that room the carpets were stained
with some sort of liquid that exuded a smell angtlstto their footweaf® Milan
Luki¢ threw a device through the door of the room andrafs explosion the
carpets immediately caught fitfe.VG-013 saw Witness VG-018 breaking the
window by shattering the window pdfiefREDACTED].*® [REDACTED],”
[REDACTED].*° At this point VG-013 was injured by shrapnel ireasf her legs
but she still managed to also jump out of the windbOutside the house, she
was then hit by a bullet in her left arm. Milan Lékwas shooting at both
windows while Mitar Vasiljewd was providindight with a flashlight?

3 71.1037.

407.1038.
417.1039;T.1042;T.10909.
427.1099;T.1121See alsd.1039;T.1058.
437.1043.

44T.1044.

45T.1043.
46T.1047,T.1050.
47T.1050.

48 T.1047.

49T.1121.

50T.1047.

517.1047;P58.
527.1047,T.1052.
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6.2.1.1.1.2 Witness VG-013 Credibility and Reliance

38. The Defence submits that VG-013 did not see Sretlaje¢ at the Pionirska
Street Incident on 14 June 1992; neither in theradton nor in the evening. This
was unambiguously affirmed by VG-013 in her testimbefore this Honourable
Trial Chamber.

39. Further, it must be noted that there are severawbf®inconsistencies between
her testimony and prior statements that she gavthéoOTP-ICTY or other
investigation authorities, as well as between &stimony and the testimonies of
other Prosecution witnesses. Since VG-013 waslvietta provide any sufficient
explanation for these inconsistencies, VG-013'sirtemy is unreliable and as

such should not be relied upon by the Tribunal.

VG-013's oral testimony on 2 and 3 September 2008

40. VG-013 first claimed that Sredoje Ludkivas present in Pionirska Street in the
afternoon® as well as in the evening of 14 June 1¥9Being questioned by the
Honorable Presiding Judge Robinson, however, VG@4aa8rly testified that she
did not see Sredoje Lukbn 14 June 1992:

13 JUDGE ROBINSON: Did you see Sredoje, Witness?

14 THE WITNESS: [Interpretation] Sredoje was amdthe house and
15 Edhem Kurspahic saw him.

16 JUDGE ROBINSON: You did not see him?

17 THE WITNESS: [Interpretation] | did ndt.

41. According to her evidence, there were four merhm Memé House during the
afternoon, at about 5 p.m., searching and robbaid gmongst other things from

the people from Koritnik. She stated these men wéfdan Luki¢, Mitar

53T.1031.
547.1037.
%57.1099.
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Vasiljevi¢, Bosko Djuré and Milan Susnjat® She did not identify Sredoje Luki
as one of these four men. This is of exceptiongloitance since this witness had
[REDACTED].”’

42. VG-013 testified that she did not see Sredoje &uwki that day, and she only
heard of Sredoje Lukis alleged presence on Pionirska Street througheidh
Kurspahé.”® VG-013 claimed that she and Edhem Kurspatayed in the same
room in the Memi house’® This contention, however, is not plausible
considering that VG-018, who was together with V&30throughout the
incident®® testified that the men were in a separate roomn flee women and
children in the Mend hous€é®* In the light of this testimony, it is not creditifeat
VG-013 heard a comment made by Edhem Kurspabout a person “Sredoje
Luki¢” being outside the Merdihouse, since Edhem Kurspahvas in fact in a
different room at this time according to the evicerof VG-018. The latter
clarifies the fact that during cross-examination-UG3 could neither ‘remember’
whether Edhem Kurspahiwas staying close to a window nor even provide any
indication as to his location in the house, atttiree Edhem Kurspahiallegedly

claimed to have seen Sredoje Lau&itside the hous®.

43. In addition, according to VG-013, when the groupswaoved to Adem
Omeragt’'s house in the evening, Edhem Kursgahad shouted that Sredoje
Luki¢ was following thenf® VG-013 claimed that Edhem Kurspéahias behind
her when he allegedly shouted that he saw Sredojéc.f* The Prosecution,
however, failed to provide any evidence indicatihgt Edhem Kurspa&j a
person who is not a witness in this case, knewd@eelduki¢, much less that he
saw him on 14 June 1992. [REDACTED] It is cleamir&/ G-013's testimony

%6 7.1034,T.1035.

577.1000.

%8T1T.1099;T.1121See als@.1039;T.1058.
%T.1122.

601.1359-1360.

617.1369.

62T.1122.

537.10309.

64T1.1122.
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that she did not know for sure whether Edhem Kurgplenew Sredoje Lukiin

order to recognize him beyond reasonable doubtn@rely assumed that Edhem

Kurspahé¢ knew Sredoje Luk

17
18
19

20

Q. You cannot tell us, | suppose, whetherttvo of them knew each
other, Edhem and Sredoje, | suppose.

A. Well, since Edhem recognised him, he rhase known him, |

supposg§

She further assumed that Edhem knew Sredoje¢lsikte Edhem was an elderly

man who knew the whole surroundings of Visedfadihose explanations,

however, are not convincing. They are mere assomptand as such cannot be

said to have any evidentiary value.

44. In this context, it has to be taken into accouat tfter the incident, VG-018 was

a refugee in Srebrenica together with her son V&-88d Edhem Kurspahf’

VG-018 clearly stated in her testimony — being dse the Honorable Presiding
Judge Robinson — that Edhem Kursgatid not know Sredoje Lu&i

25 JUDGE ROBINSON: Witness, can you answer thestjon whether

1

2
3
4

Edhem Kurspahic and your son didn't know wefoke the incident?
THE WITNESS: [Interpretation] They didnfidw them before. They
got to know them, just as | did, when thayne to Mujo Memic’s house and

introduced themselves to tfs

VG-018 further confirmed that Edhem Kurspabnly knew Lalco:

14 Q. lunderstand. Edhem Kurspahic and yonrdsdn't know who is

who before this incident, before these memdtced themselves?
A. Edhem knew only Lalco, that he was...he teddhat this was him. He said,

how come that thug joined ranks with themusled to plough his land.%®.

15

16

17
85711121
66T.1132.
577.1360.

%8 1.1361-1362.
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Moreover, VG-018 stated that Edhem Kurspaim fact only recognized and

mentioned Lalco and that while she heard from Jaariila that one of the men

was Milan Lukt, she did not hear anything about Sredoje &uki

Q. Thank you, Witness. When you werthanroom at this time did
any of the people talk about what had happerigdthe men who were
there at the house earlier?

A. Yes, Edhem said and | heard him say, thmagine these
bastards who came among their people.” Ichleian saying the full name
of this young man, who his parents were. dnltgpaying attention. |
just remember that he mentioned his nickndmlep. That's all | know.

Q. Was there any discussion about Mifeth@redoje Lukic during
this time?

A. No, no. People were afraid. Welgtisaid nicely, "We are not
going touch you. The following day you wi# given buses to leave."
If they had been treating us fairly, maybewesild have gone our ways.
We wouldn't have had to go through what we d\ée didn't want to
disperse, because there were people who eebdefand infirm. They
didn't maltreat us at all.

Q. Yes. Thank you, Witness. My quesisrihough, do you know if
anyone in the room with you recognised Milad &redoje and by
knowing -- did anybody tell you that they knetvo these men were?

A. Yes. Jasmina told me that it was Wilaikic but not -- | didn't
hear anything about Sreddje.

This testimony is further corroborated by VG-101londiso testified in direct

13115

examination that the people in the Mériuse did not discuss the identities of

the four men who came to this house during theradten’*

45. The testimony of VG-013 is of paramount importanshe testified under oath

that she knew Sredoje Lukior a long time before the war. She would therefor

891.1360.
071.1310.
17.1442.
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have been able to identify him, had he been tHarthe light of the undisputed
suffering this witness has gone through, it is vetling that she did not show a
hostile attitude towards Sredoje Lékinstead she underlined that he was a nice
man and that they did not have any problems beferevar’?

VG-013's testimony in the Vasiljéwiase

46. [REDACTED]”

[REDACTEDJ

The questions were put to the witness in an unamoloig manner. VG-013 was to
name all the perpetrators of this incident and shitted to mention Sredoje
Luki¢ as one of those perpetrators. Given the facttthatwitness knew Sredoje
Luki¢ and knew him as a nice m&hhad she seen or even heard about his
presence, one could expect that she would havedwepnsed at least and would

have mentioned him. Her omission to mention hitnesefore very telling.

47. [REDACTED]™

Three important points must be made with regarthéovitness’ testimony in the
Vasiljevic case: (i) she never mentioned Sredoje &@s one of the perpetrators
in direct examination, (ii) in the above statemgin¢ assumes that Sredoje lduki
was present merely based on the fact that he wadi@geman and (iii) in her
entire testimony in that case she never mentioreditng anything about Sredoje
Luki¢ from Edhem Kurspahi These three points clearly demonstrate significan
and yet unexplained inconsistencies and therefbee unreliability of her

testimony in the present case.

2T.10086.
32D8,T.1438.
"42D8,T.1443.
> T.10086.
6 2D8,T.1495.
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Inconsistencies between VG-013's oral testimonyphier statements and her testimony

in the Vasiljew case

48.

49.

50.

51.

52.

The widespread inconsistencies in VG-013's statésneecisively affect the
reliability of her testimony in the present cas&s-U13’'s testimony given on 2
and 3 September 2008 is even more remarkable aacshenger stood by her

allegations made in her prior statements and clthhgetestimony in substance.

[REDACTED].”” There are other significant inconsistencies betwehis
statement from 1998 and her later testimony. [REDED].”® [REDACTED]”®

It was only in her testimony on 3 September 20@8 she suddenly claimed that
Edhem Kurspaltiallegedly shouted that Sredoje Léikias behind the colunf.

[REDACTED]®! [REDACTED]®? In this statement, she again did not name
Sredoje Luké as one of the alleged perpetrators of the Pioai&tkeet incident.

In fact, she did not mention him at all.

[REDACTED]® Yet again, she did not even mention Sredoje ¢akiame as

one of the alleged perpetrators.

There is one evident consistency between her pus\t@stimony in th&asiljevi
case, the statement in the case against Miloradvhip and the interview in
OTISCI: VG-013 did not mention Sredoje Ltlas one of the perpetrators in the

Pionirska Street Incident. Had she seen Sredoje¢lLakman whom she knew

"P60,pp.4 and 5.
8 P60,p.5,para.3.
9 2D8,T.1504.

80T .1042.

81 pg2.

8217.1071-1072.
8 2D5 and 2D6.
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from before, or even heard of his presence, shddamave certainly named him

on these occasions

Furthermore, due to her inability to recollect imjant details, the testimony of
VG-013 contains numerous important discrepanciesthns lacks reliability in
several decisive aspects. First of all, the witrekgsned that Mitar Vasilje¢iwas
also present at the MeénHouse in the afternodf. This testimony is highly
unreliable given that th¥asiljevie Trial Chamber found that Mitar Vasiljévi
broke his leg during the afternoon of the 14 Ju@@2land was brought to the
UZice Hospital where he had to spend several dsgaiving medical treatmefi.
Secondly, she stated that she visited the crimeesoae year after the Pionirska
Street Incideff and explaining that one could see that the howseburnt down
completely, carbonized and that there were trateharcoalP’ The Prosecution
itself was compelled to correct her by clarifyitgt in fact the mission with her
took place in 2000; 8 years after the incid&nit. is not convincing that 8 years

after the incident there could have been suchdrasalescribed by the witness.

Inconsistencies between VG-013's testimony andtdhgémony of other Prosecution

withesses

54,

The Defence of Sredoje Lukfurther invites the Trial Chamber to evaluate with
extreme caution the widespread inconsistenciesdatthe testimony of VG-013

and other witnesses regarding the Pionirska Stnegtent.

55. VG-013 claimed that there were no lights on in §ddemi¢’'s house when they
left it®® and that there was only street lighting and liftbtm the neighbouring
houses? It is noteworthy that VG-013's son, Witness VG303tated that there

8 7.1030.
8 vasiljevi: Trial Judgement,paras.142,143.
8 71.1079.
87 7.1078.
8 7.1080.

89 1.1039-1040.
9 71.1040;T.1042.
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were no streetlights and that lights were turned on both inside andidatof
Jusuf Memé’s house’

56. In striking contradiction to VG-08% VG-013 testified that it was Mitar
Vasiljevi¢ rather than Sredoje Lukivho waited for the column at the door of the
Omeragé house™ Yet again, VG-013's testimony regarding the altbgeesence
of Mitar Vasiljevic in Pionirska Street during the evening of 14 JL@82 is in
striking contradiction to the findings of the Tri@hamber in th&/asiljevi Trial
Judgement, holding that Mitar Vasiljévihas been hospitalised in the UZice
Hospital since the afternoon of the 14 June 1892.

Other misrepresentations of facts in VG-013's mastiy

57. [REDACTED].”® [REDACTED]Y

As is alleged in the Second Amended Indictrifermind confirmed by many
Prosecution witnessé8the incident in Bikavac occurred on 27 June 199&
therefore impossible that VG-013 could, as sheigually stated, hear the same

screams or smell the smell coming from Bikavac rddne 1992.

58. [REDACTED].}*° [REDACTED]!** [REDACTED]"** During her testimony on 3
September 2008, the witness again confirmed thti®fivictims and the statement

from 1998 was tendered by the Prosecution as ardegb the victims who

1 T.980.

2T .979-980.

% 7T.1284.

%4 T.1042.

% Vasiljevi: Trial Judgement,paras.142,143.
% P60,p.7,para.5.

" bid.

% Second Amended Indictment,para.11.
99T .2343;T.2408.

10 p60,pp.7-9.

11 5ee also 1D29,p.3.

192pg0,p.8.
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perished in the fire and as such was admitted émtdence'®® [REDACTEDJ**
[REDACTEDI'® [REDACTEDI'®® [REDACTED]X’ [REDACTED]®®
[REDACTED]*® [REDACTED]® [REDACTED]!' [REDACTED]!*? Saha
Kurspahé died in Sarajevo and was buried at the city cemété Witness Huso
Kurspahé expressly confirmed that Latifa Kursp&hf and her two daughtets
Hasan and Meva Kurspaht® [REDACTEDJ* did not perish in the Pionirska
street fire. Therefore, due consideration should goeen to these striking
inconsistencies in the evidence provided by VG-81&hen assessing her

credibility and reliability.
Conclusion

59. The Defence underscores that VG-013 did not pelyosee Sredoje Lukiat any
time during the incident. She did not even menhon in most of her statements
or previous testimony. VG-013's testimony regardBigdoje Luki’'s presence
during the incident is based solely on an allegativat she had heard of his
presence from Edhem Kurspahand her speculative assumption that Edhem
Kurspaht¢ knew Sredoje Luki This contention, however, is highly unreliabley, f
three clear reasons. First of all, both VG-101 ¥@1018 stated that there had not
been any discussion about the identities of the anespecifically Sredoje Luki
Secondly, VG-018 stated under oath that Edhem Kai§mlid not know Sredoje

1031 1067-1068.
1041 5538;C2.
1051 D156.

106 1p157.

1077 5541.

108 T 5546.

1097 5555-5556.
10T 5556,

T 5567.

"2T 5572,

13T 6958.

14T 6873.

15T 6873,6953.
1161 6875,6879.
17 T.6890-6892 ;6957.
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Luki¢. And finally, VG-018, who was with VG-013 througltothe incident,
stated that Edhem Kurspalinly recognized Lalco.

Those testimonies in combination with the fact ¥&t-013 did not see Sredoje
Luki¢ personally render VG-013's allegations entirelyjoumded and unreliable

with regard to Sredoje Luki

For the above reasons, the Defence of Sredojeclrakpectfully submits that the
Trial Chamber dismiss the evidence of VG-013 aslialsle and not credible

concerning Sredoje Luki

4.2.1.1.2 Witness VG-038
4.2.1.1.2.1 Witness VG-038 Allegations

62.

63.

[REDACTED]"*® [REDACTED]"'® VG-038 testified that after their arrival in
ViSegrad on 14 June 1992, he stayed in the houdéugd Memit together with
VG-013 and six other people of the Koritnik growgile the others of the group
stayed at Jusuf Meiis house:?® At around 5 p.m. Milan Luki Sredoje Luld,
Mitar Vasiljevic and Milan Susnjar came to the hou¥&sThe group from
Koritnik was transferred to Jusuf Metts house where Milan and Sredoje Ldéiki
asked for their money and gdltf. They were then searched by Sredoje Ewkid
Milan Su$njar, who were in the house, while Milankié and Mitar Vasiljew

were in front of the housg?®

VG-038 claimed that later on Mitar Vasilj€yiSredoje Luki, Milan Luki¢ and

Milan Susnjar transferred the group to Adem Omeétadiousé* where some

18 p43T.1045.
119p43:7.982.

120T 945-946.

1211 977.

122T 946.

13T 946.

124T 985.
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other people had already been brought from PioaiSteet® They carried a

flashlight while escorting the group to the Ome¢dwuse'® The group was not

allowed to look closely at any of the mEA At around 10.30 p.m. the men then

set the entire group in the house on fire and ahtite housé?®

4.2.1.1.2.2 VG-038 Credibility and Reliance

64. The Defence submits that witness VG-038 did notSeeloje Luké present on
the 14 June 1992 at the Pionirska Street Incidegither in the afternoon nor in

the evening. During the cross examination the Dmfemevealed dramatic

discrepancies and decisive inconsistencies in V&sO@&stimony, several notable

inconsistencies between his testimony and pridgestants which he had givéo

the OTP-ICTY or other investigation authorities,veall as inconsistencies with

the testimony of other witnesses. Therefore, seridoubt was cast on his

reliability and credibility through cross-examirati Since VG-038 was not able

to give any sufficientexplanation for these notable inconsistencies, 38

testimony is unreliable and as such should noebed upon by the Tribunal.

VG-038's alleged prior knowledge of Sredoje lcuki

65. On 1 September 2008, in his response to the questised by the Honorable

Judge Robinson in the examination-in-chief, VG-@3@ressly claimed that he

knew Sredoje Luki from before the war:

17
18
19
20
21
22

JUDGE ROBINSON: And your evidence is that yoyou knew them
before?
THE WITNESS: [Interpretation] Yes, Sredoje.

[Trial Chamber confers]
JUDGE ROBINSON: Yes. You knew Sredoje befmrenot Milan?
THE WITNESS: [Interpretation] Yes.

15T 954,
126 T 980.
27T 980.
128 T 955,
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66. The next day, however, in cross-examination, VG-888&itted that in fact he did
not know Sredoje Lukifrom before the war and that indeed all he kneauab

JUDGE ROBINSON: Just remind us how long yoaw Sredoje before.

THE WITNESS: [Interpretation] While | was inipary school, the
5th grade and | used to see him at that time.

JUDGE ROBINSON: Over what period of time lat?

THE WITNESS: [Interpretation] Three yearsdrefthe events took
place.

JUDGE ROBINSON: Yes but over what periodewou seeing him
while you were at school?

THE WITNESS: [Interpretation] Not exactly eyelay. Maybe every
other day. Depends when he was on dutged @o go to school every
day except on Saturdays and Sundays.

JUDGE ROBINSON: How long were you at school?

THE WITNESS: [Interpretation] Until the beging of the war.
JUDGE ROBINSON: How many years?

THE WITNESS: [Interpretation] When | starteg #th year, 7th
grade.

JUDGE ROBINSON: But how many years did thmbant to? Was it
two years, three years, or four years, or whaas?

THE WITNESS: [Interpretation] Seven years.

JUDGE ROBINSON: Seven years. So duringpleaibd of seven
years, you saw Sredoje Lukic.

THE WITNESS: [Interpretation] Yes®

Sredoje Lukt was from the night of the 14 June 1992:

22
23
24
25

Q. But you will agree with me that you nantieein on the basis of
what you heard that night, not what you haolmbefore?
A. There were people there who knew himt ddy him but each of

them.

1 Q. I'masking about your knowledge.

2 A. And Il am replying to you. There w@eople there who knew him

3 well.

(..)

16

Q. This knowledge of Sredoje Lukic and otimen but let us

19T 952-953See alsd.977.
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17 concentrate on my client, that's the knowlettigé you acquired that
18 night about Sredoje Lukic? It doesn't preedhat night?

19 A. Can you repeat that?

20 Q. What you know about my client, Sredoj&itpis only from that
21 night, not from before?

22 A. Right!*®

67. This latter statement, i.e. that the witness did kmow Sredoje Luld from
before, is in line with the witness’ previous testiny. [REDACTED}* During
his testimony before this Honorable Trial Chambes twitness confirmed the

authenticity of this witness stateméttt.

68. [REDACTED]*

Inconsistencies between VG-038's testimony andtéeBmony of other Prosecution

witnesses

69. Further, his testimony is remarkably inconsistenthwthe testimony of his
mother, VG-013. According to VG-013's testimony, \038, her thirteen and a
half years old son, was by her side throughouirtbiglent™** VG-038 stated that
Sredoje Luké was in the Mendi house during the afternoon of the day of the
Pionirska Street firé*®> As already outlined, VG-013 did not see Sredoj&it.u
during the afternodri® in the Memé House nor did she see him in the everiig.
Her testimony under oath has decisively more wegjhte she knew Sredoje
Luki¢ long before the war and would have been in a jposib recognize Sredoje
Luki¢, if he had been present at the incident and cdyt#i he had been in the
house in the afternoon. Having consideration to sbh#ering VG-013 went

through, she did not have any motive to lie in favef Sredoje Luk.

130T 985-986.
1319D4,p.3,para.2.
1327 993,
133p44,7.1409.
134T 1121.

15T 978,

136 T 1099.
137T.10309.
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Considering the fact that VG-038 was next to highaopthe entire time and the
fact that she did not see Sredoje liukiis claim to have seen and recognized

Sredoje Lukt is not reliable.

70. [REDACTED]**® He further admitted that he was not allowed to labkhe men
closely®® His mother, VG-013, who was beside him the entirae**°
[REDACTED]**! did not see Sredoje Lukiduring the events in Pionirska street
on 14 June 199%7 Under these circumstances, VG-038 could also mee h

possibly seen Sredoje Lukiluring those events.

71. This conclusion is further in line with the testinyoof VG-101 and VG-078, who
were in the same house but neither mentioned Sredokic as one of the

perpetrators of the incident nor as one of the preeent at the Memhouse"*?

72. Moreover, VG-038's description of Sredoje Lékloes not match the description
of any of the men as provided by VG-101. VG-038eagr with the physical
description his mother gave in a statement reggr@redoje Luki, which has
been admitted into evidence as Exhibit PHOJREDACTED]** VG-038

additionally confirmed that Sredoje Lukiid not have a moustach®.

73. VG-038 further testified that the same four men vitad come in the afternoon
returned in the evening and ordered the transfeh@fpeople from Koritinik to
the Omeragi house:*’ VG-101 also testified that in the evening she geired
the same four persons that had previously com&édovtemé house. VG-101,

however, provided a detailed description of thesital appearance of the three

138pgq,T.1378.

1397 980.

14071121,

1417 1000.

1427 1121-1122:T7.1099

1437 1435-1436;T.1381,1382.
144T 983-984.
145p60,p.4,para.3.

1461 984.

1471 954.
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men who accompanied Milan Lukiwhich is incompatible with VG-038's

description: VG-101 gave evidence that one of tedb§ had a black moustache
and black curly hair, another had blondish hair #relthird was only about 18

years or youngef*®

74. Thus, not only does VG-038's description of Sredbjgki¢ not match the
physical appearance of the Accused Sredojed., itkalso does not correspond to
the description of the perpetrators provided by 1@- [REDACTED}*
[REDACTED]

75. Also, in cross-examination, VG-038 confessed that followed the events
surrounding the start of the trial against Sredajki¢ in the media including on
TV programmes>® This is an important factor with regard to theeg#d in-court
identification of Sredoje Lukiin the courtroom by this witness on 1 September
2008™! In this context the Defence directs the Chambettention to the
Defence’s position regarding in-court identification general and notes that in
the light of this position this witness’ in-coudentification of Sredoje Lukidoes
not carry any weight-? This witness has stated he did not know SredojééLu
from before, but no proper identification procedteel been made prior to the
attempted in-court identification. Furthermorehaligh he did not know Sredoje
Luki¢ from before, VG-038 admitted that he had been todng the Trial in the

153

media.” An in-court identification under those circumstascan not be held to

have any weight.

14811432,

149p44,7.1378.

10T 981.

1511 952,

iz The Defence’s position on in-court identificatisrprovided in Chapter 7.2.2 of this Brief.
T.981.
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Inconsistencies between VG-038's testimony angrios statements

I REDACTED].*** [REDACTED].*® This statement stands in direct contradiction
with not only his mother’'s, VG-013’s, testimony kaiso with other witnesses.
Both VG-013 and VG-018 have testified that it wasall Luki¢ who took these
women out of the hou$® and both witnesses stated that when the girls came
back they said nothing! [REDACTED].**® [REDACTED].

77. Furthermore, the witness confirmed that in hisestent from 11 August 1995,
admitted as exhibit 1D26, he stated that SredojacLtworked in the Unis wire
factory” before the wal’® This information is erroneous and again confirfmes t
conclusion to be drawfiom all his other statements prior to his testijmanthe
present case; that this witness did not know Seetoki¢ at all before the night

of the incident.

78. [REDACTED].X° [REDACTEDJ*®! This account of events is again in direct
contradiction with the testimonies of other witressind even his own testimony
before this Honorable Trial Chamber. VG-048 [REDACTED}**® and VG-
084'°* all stated that it was VG-018 who broke the windmame and jumped out
first and that the others then followed. VG-038 &aif stated during his
testimony on 1 September 2008 that it was VG-018 Wwoke the window and
jumped out and then the others followl€dFurthermore, during her testimony,

154 1D26,p.3,para.1.
1%51D26,p.3,paras.2 and 3.
1T 1035;T.1308-1309.
7T.1036;T.1309.
1°8p43:7.982.

19T 992.
101D26,p.5,para.5.

181 1bid.See also P51,where the witness marked thdavirfrom which he allegedly jumped out.
02T 1318.

1037 1047.

1647 1255-1256.

1957 955.
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VG-013 in fact marked the other window, i.e. thendow closest to the door, as
the one from which she and her son VG-038 had juhope®°

79. VG-038 did not provide any convincing explanation the striking discrepancies
in his own testimony, or for those between hisitesty and the evidence given
by other Prosecution witnesses. Likewise, the Rudgm failed to present any
evidence which explained the inconsistencies ineWidence provided by VG-
038. Those significant inconsistencies renderdssirnony unreliable.

VG-038's testimony regarding the events at the @uoiéhouse

80. The description of the events on the night of 14eJ1992 is again inconsistent
with statements of other witnesses who survivediteVG-038 stated that there
was electricity and light inhe Memé House, when he left that house for the
Omeragt houset®’ It is his testimony that it was already dark as time*®® and
there were no streetlights where they were locktetie further claims that,
however, at Jusuf Meris House there was also light outsittee housé’® In
contrast, according to the testimony of VG-013re¢heere no lights on in the
Jusuf Memé’s house when they leff* There was only street lighting and lights
from the neighboring housé§ [REDACTED}]'”® [REDACTED['"
[REDACTED].}"® The above discussion shows on the one hand tha®38%
assertion that there was light in and outside themM house was not
corroborated by any other Prosecution witness whaites serious doubts as to
VG-038's credibility and reliability. On the othehand the discussion

demonstrates that the Prosecution failed to estaliie actual lighting conditions

166 p5g.

1871 978,

168 T 978.

1691 979.

1701 979.

1717 .1039-1040.
1727 1040:T.1042.
173 pg2 T.1592.
174pg2 T.1593.
1751D34,p.3.
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in the Mem¢ house in the evening of 14 June 1992, which makegossible to
duly assess the witnesses’ ability to identify ecagnize any of the alleged

perpetrators.

81. [REDACTED].}"® During his testimony before this Honorable Triahathber,
VG-038 again declared that he was not allowed o& Idosely to any of the men
present-’”’

Conclusion

82. VG-038’s allegation that Sredoje Lgékwas present during the incident is based
on the following contentions. First of all, VG-08&imed to have known Sredoje
Luki¢ from before. This was a false statement as VG{#&8onally confessed
that his knowledge of Sredoje Lékiloes not pre-date 14 June 1992. Further, he
claimed to have seen Sredoje Lakiuring the afternoon in the Meénhouse.
Yet, his mother, VG-013, who was with him throughthe incident and knew
Sredoje Luké from before, did not see Sredoje Léikat any time during the
incident. Neither did VG-101 and VG-078. FinallyGvw038 also claimed that
Sredoje Luké was present in the evening. But again VG-013, \0&-and VG-
078 did not see Sredoje Likat this time. Most importantly, VG-038 himself
admitted that he in fact could not recognize tha tmecause it was night time and
he did not dare to look at the men. In the lighttle¢ foregoing, VG-038's
allegations against Sredoje Lalkdre entirely unfounded and unreliable. The only
reasonable conclusion to be reached is that VGditB8ot identify Sredoje Luki

as one of the perpetrators of the Pionirska sineatent.

83. For the above reasons, the Defence of Sredojeclrekpectfully submits that the
Trial Chamber dismiss the evidence of VG-038 asliatsle and not credible

concerning Sredoje Luki

176 pgq T.1378.
17771 980.
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84.

85.

86.

VG-018 testified that after the arrival of the Kark group in ViSegrad on the
morning of the fourth day of the Kurban Bajram Halj!’® [REDACTEDJ"® or
in Mejo Memi’s house on Pionirska Stre&f,[REDACTED].*®

[REDACTED].*®? VG-018 testified that Milan Luki said that his name was
Milan Luki¢ and that another man introduced himself, sayiag ltle was Sredoje
Luki¢.'®® Neither her son nor herself knew these two meorbethe incident®*
She only heard the men’s voices when they introditisemselves but did not see
them at this point®® A neighbour of VG-018 recognized a third man, baf
[REDACTED].*®' [REDACTED] 1%

Milan Luki¢ ordered the group to hand over all their money gotl and
threatened them with a knife, which he took ouhisf boot®® After the group
had put all their money, gold and jewellery onlad¢aMilan Luki told the group
to go to another room in twos and threes where Ha)to strip naketf’ The
men then collected the money and jewellery and Mllaki¢ ordered Jasmina

Vila and another young woman to go with thEtjREDACTED] 1%

1781 1302.
179pg2,T.1580;P83,p.7.
180T 1297.

181pg3 p.7.

182pg2 T.1580-1581.
1837.1303.

1841 .1360-1361.

185T 1304;T.1367.
1867 1303.

187 pg2, T.1582.

188 pg2 T.1582.

1897 1306.

1907 1306.
1917.1309.

192pg2 T.1623-1625.
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87. [REDACTED].**®VG-018 testified that she knew by the sound oir theice that
it was the same persons who had been at the hefieee pnamely Milan Luki
and Sredoje Luki'®* [REDACTED].'®® While the lights of the men’s car were
switched on, she could see a little bit. [REDACTER] [REDACTED].*’
[REDACTED].**® [REDACTED]}*° [REDACTED]**

4.2.1.1.3.2 VG-018 Credibility and Reliance

88. The Defence submits that VG-018 did not see Sreldalgc on 14 June 1992 at
the Pionirska Street Incident, neither in the afden nor in the evening. During
cross-examination, the Defence revealed that atirtiee VG-018 did not identify
or recognize Sredoje Lukbeyond a reasonable doubt. Further she was ut@ble
identify Sredoje Luki in the courtroom. Therefore, doubt is cast onréhiability
and credibility of her testimony, which was madeeatl through cross
examination. For these reasons, VG-018's testinstioyld not be relied upon by
the Tribunal.

89. This witness confirmed that she personally did kiwbw Sredoje Luld from
before the waf® She did not see him during the Pionirska Streetdemt
either?®? The sole alleged source of information for this witness @b8redoje
Luki¢ was the alleged introduction whereby one of the @iéegedly introduced
himself as “Sredoje Lukf.?*®> VG-018, however, did not see the man who
allegedly introduced himsetf? nor did she hear any further information from

others in the group that that person really wasi@esLuki. In addition, the

1987 .1312.P82,T.1591.
1947.1313.

1957 .1314. P82,T.1593;T.1625.P83,p.8.
19 pg2 T.1592.

197pg2,T.1593.

198 pg2 T.1591:T.1593.

1997 1314-1315.P82,T.1593.
2007 1315,T.1318;P82,T.1627.
2017 .1360.

2027 1303;T.1367;T. 1369-1370.
2031.1303.
2047.1303;T.1367,1369-1370.
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witness repeatedly admitted throughout her testintbat she did not look at the
perpetratoré®® VG-018 was therefore not able to positively andydnel
reasonable doubt identify that person as the Act@sedoje Luki. Furthermore,
she was unable to identify Sredoje Liika the courtroom.

VG-018's claim that a person introduced himself&iedoje Luké” in the Memi® house

90. VG-018 did not know Sredoje Lukbefore the incident on 14 June 1982nor
did her son VG-084. VG-018 also stated that Edhamspahé had not known
Sredoje Luké before that day. Rather, a man allegedly introdulsenself as

“Sredoje Luké” and that is how she knew who this person was:

25 JUDGE ROBINSON: Witness, can you answer thestion whether
1 Edhem Kurspahic and your son didn't know wafoke the incident?
2 THE WITNESS: [Interpretation] They didn't kndlaem before. They

3 got to know them, just as | did, when they eammMujo Memic's house and

4 introduced themselves to 5%7

91. On 5 September 2008, VG-018 testified that threa meom she did not know
came to the Meniihouse and then “Milan Lukisaid that his name was Milan
Luki¢ and the other one said he was Sredoje @’6# and that is how she
discovered the identity of the men. VG-018 heard tien’s voices when they
introduced themselves but admits that she did eettsem at that time because
she was in another room with her child, VG-084 awith VG-013 and VG-
038%%° The witness explained the following with respexther inability to see

and thus recognize the man who allegedly introdintedelf as Sredoje Luki

2 Q. [Interpretation] Lines 4 and 5. You stidt you weren't

2051 1304, lines 4-7;T.1315,lines 9-11 and 23-24;T6,Bles 5-9;T.1318,lines 4-5;T.1345 lines 12-
13;T.1348,lines 16 and 18;T.1349,line 5 and 17-18%0,line 23;T.1365,line 5;T.1366,line 10;T.136i&l
6;T7.1369,line 15;T.1371,line 12.

2061 1360.

27T 1360,1361.

208 T 1303.

2097 1367,1369-1370,1359-1360.
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looking towards Sredoje and Milan, weren'kiog at them. May | then
conclude that you weren't looking towards thah when he introduced
himself?

A. Perhaps | would have looked had | besarloy, but | was in the
room. They went into the general sitting diesd. | just heard it.

Q. Soyou didn't actually see him when heguced himself. Isn't
that right?

10 A. No, I didn't see him, but when we werbianother room, we all

© 0 N O 0o b~ W

11 had to go to this other room, then | saw thieum | didn't know who was
12 who?°

When the men entered the room she did not lookhamf'* She did not
remember whether, when she finally got to see tka,nthey were speaking to
each othef'? In fact, she was not able to assign the voiceshseed to any
individual person. She merely inferred from thetfdlcat one of the men
introduced himself as “Sredoje LdKithat one of the men present must in fact

have been the Accused.

92. [REDACTED]*?®
[REDACTED]?*
[REDACTED]>*®

Being confronted with these significant inconsisiea and confusing accounts
during cross-examination VG-018 was unable to mlewany valid explanation
for these discrepancié¥ Besides that, VG-018's claim that someone intreduc
himself as “Sredoje Luki has not been corroborated by evidence of anyrothe
witness. VG-013 and VG-038 were with VG-018 theirenttime of the
incident?!’ Yet nothing in VG-038's or VG-013's testimony segts that any

2107 1367.

2117 1303;T.1304;T.1305;T.1345;T.1348;T.1367,T.13609.
2127 1305.

#3pg3,p.7,para.3.

214pg2 T.1581.

215pg2 T.1622.

216 T 1364.

2177 1359-1360.
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person introduced himself as “Sredoje Ldikilf VG-018's testimony reflected
the truth, i.e. if the Accused Sredoje Léikiad indeed introduced himself in the
Memi¢ house, VG-013 would have recognized Sredoje d.wkhom she had
known for many years before the war. VG-018's en@#eis even inconsistent
with the testimony of her son, VG-084, who testifteefore this Honorable Trial

Chamber that he did not hear a man introduce hfrase$redoje Luki®*®

93. Given the inconsistencies in her own testimony mdigg the allegation that
Sredoje Luké introduced himself, as well as the lack of cormalbon by any

other witness, VG-018’s allegations cannot be uphel

94. [REDACTED]**® [REDACTED]?° This description of the events is in striking
contradiction with the accounts provided by othémesses. VG-078 and VG-
101, who both did not see or identify Sredoje Kuks one of the perpetrators at
all, both testified that it was Milan Luki who ordered them to surrender their
valuables?! Indeed VG-013 who knew Sredoje LéKiom before the war, stated
she did not see him and that it was Milan liukho asked for their valuablé€.

95. [REDACTEDJ?®[REDACTED] During direct examination by the Prosgen on
5 September 2008, witness VG-018 stated the folgwwith regard to those

events:

17 Q. Thank you. Thank you, Witness. My qiagst- my next question
18 s, though, after giving them the valuablad,ather things happen in
19 the house?

20 A. Asfaras | canremember, | think it vidikan who said that we

21 will go to a room in twos and threes, thayth@uld strip us naked. |

22 was the first next to the door and | entehedroom. This man whose

28T 1274-1275.
#91D33,p.6,para.l.
2201D33,p.6,para.l.
2217 1383;T.1434.
2227 1031.
?21D33,p.6,para.l.
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23 name | don't know was sitting on a cHéafr.

With regard to the taking of Jasmina Vila anddkieer girls, VG-018 stated:

24 Q. And who is -- who is he? You said, "laé&s'You, Vila and you
25 in the leather jacket, come out." Who shat tf you can recall?
1 A. Milan said that®

VG-018 did not see the man who introduced himself

96. VG-018 stated that she did not look at the men wallegedly introduced
themselve$®® VG-018 was in the room when the men allegedlyobhiced
themselves, while they were in the general sittiren first, therefore the witness
allegedly only heard them introducing themseRsShewas therefore unable to
provide a reliable description of the man who allly introduced himself as
Sredoje Lukt. This man therefore could have been anyone. Thd@usmg
testimony of this withess with regard to who alldlgeintroduced himself as
“Sredoje Luké” and the fact that she did not see the persongemsn this
allegation entirely unreliable with respect to fherused.

97. In her statement from 17 May 1993, which VG-018firared to be authenti@®
[REDACTED]*° [REDACTED]#*° [REDACTED]. During her testimony on 8
September 2008, the witness again was not abletade a valid explanation for
this significant discrepand&* A 31 year old person cannot be mistaken for a

retired person; this is therefore a clear caseroisidentification.

24T 13086.

225T 1308-1300.

226 T 1365.

221T 1365,1367.

228 T 1367-1368.

229 1D33,p.5,para.3.
#01p232.

21T 1368-13609.
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98. [REDACTED]*? And yet during her testimony before this HonoraBleal
Chamber, VG-018 gave a completely different desiorp Being questioned by
the Milan Luki Defence, VG-018 stated:

Q. Now you say there was a man at the doariniform. Can you
describe the uniform?

A. It was a camouflage uniform, | think bueklly don't know, |

»)

2

3

4

5 can't say for surd>
(

4 Q. No, ma'am. | justwant you to go into ymemory and describe

5 to me what these men were wearing. Now, yoexysained Mitar

6 Vasiljevic. Now let's move on with other peapl

7 A. The ones that came had automaticsjmp#ise. What else would
8 they have? |didn't see anything else.

9 Q. What kind of clothes did they have had @l were they wearing
10 different clothes or were they wearing all $aene clothes?

11 A. The two of them were wearing the samelitar Vasiljevic

12 wasn't wearing a uniform at &if.

Also with regard to the caps worn by the men, dytime cross-examination by
the Defence, VG-018 changed her statement entmaly held that the men
actually did not wear any caps at all:

16 Q. Did he have a cap on or not?

17 A. As far as | know, both of them didn't bav or either of them

18 didn't have any caps. | heard them introdbemselves and then when
19 they were taking valuables from us, gold amdey, | saw that they

20 didn't have any cap¥.

Those discrepancies in VG-018's testimony demotesttlaat she is unable to
provide a reliable description of the men. The mipancies further once again

confirm VG-018's testimony that she did not looklz¢ perpetrators. Even in the

#321D33,pp.5-6.
3T 13409.
24T 1350.
35T 1371.
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afternoon, she did not look at the men. This facthe absence of any other
source of information for VG-018, renders her adiggidentification of the

Accused entirely unfounded and unreliable.

99. VG-018 was not informed by other people if onehs then present was Sredoje
Luki¢. Jasmina Vila, who died later in the fire, onlynéioned that one of the men
was Milan Luké. Nobody told VG-018 anything about Sredoje Laki

20 Q. Yes. Thank you, Witness. My questigniisugh, do you know if
21 anyone in the room with you recognised Milad &redoje and by

22 knowing -- did anybody tell you that they knetvo these men were?
23 A. Yes. Jasmina told me that it was Milarkik but not -- | didn't

24 hear anything about Sred6je.

VG-018’s testimony regarding the events in the ieneof 14 June 1992

100. VG-018 claimed to have recognized the men’s voiwween some of the men
arrived at the Mendi house in the evening. But being asked by Honorable
Presiding Judge Robinson, she admitted that shenataable to distinguish the
voices and was unable to state if one of the voimdengs to Sredoje Lukior
not. She stated in her testimony that she did owk bt the men coming back to

the house in the evening:

24 JUDGE ROBINSON: But can you say which of tlve the voice

25 belonged to? You said it was either Milan mrdsje.

THE WITNESS: [Interpretation] | can't say thatdidn't look

them in the face to see which one was sayioget words. One of them
was following me and most probably it wasdhe who came to the house
and that must have been Milan. But | didvokl him in the face. When

a b W N

they were talking, | didn't dare to look ugust proceeded on my way’

#671.1310.
3771.1317-1318.
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101. VG-018 was also not able to describe in cross-exatioin, what the men, who

came back in the evening, looked like:

19
20
21
22
23
24
25

10
11
12
13
14
15
16
17
18

Q. And these guys, what were they wearikigi®v many of them were
there?

A. The one that came to the door, of cobeseas in uniform. It

was probably one of the two of them, whetherais Milan or Sredoje.
Maybe | would know if | looked at them butitid't look at them, of
course because | was busy waking up my chidl dad problems with my

child who was ilf®

Q. I'm more interested in the soldiers tzahe around midnight and
asked you to move from one house to the ottrarmore interested in

how many came, how many and what they wereimga

A. I'vejusttold you. There was one pergoaniform. | saw

that but | know nothing more. Judging byvb&es, | thought it was
either Milan or Sredoje. Let's say Milan,tttieey had come. Now, how
many of them there were outside, | don't knoegause only one of them
came in. I'm sure there were more of thermidetbecause you could hear
them talking and laughirigy

7 Q. Do you recall him being stout or skinny®u said that he was

8 shorter than Milan.

9 A. The police officers had never been skjnhle was on the

10
11
12
13
14
15

police force.

Q. This is your assumption. This is notrydivect knowledge.

A. ldidn't look at him to see if he wasrsly or stout.

THE INTERPRETER: Can the microphones in thgrtoom please be
switched off.

MR. CEPIC: [Interpretation]

Q. Did he have a cap on or not?

A. As far as | know, both of them didn't bav or either of them

didn't have any caps. | heard them introdnemselves and then when
they were taking valuables from us, gold amday, | saw that they

didn't have any caps.

16
17
18
19
20

2387 1350.

2971351,
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21 Q. Did any of them wear a mask over thaiefar a stocking or

22 something of the sort?

23 A. Well, no, not when | saw them. As foremithey got in there, |

24 don't know about that.

25 Q. Since they didn't have a cap, eitheheifit, do you perhaps

1 recall what sort of hair they had?

2 A. ldon'tknow. |Idon't know anything albehat. You're asking

3 me too much. Perhaps they were bald, | #ootv. How should | know
4 what sort of hair they had?

102. [REDACTED]**

Failed identification of Sredoje Luki

103. In the light of VG-018’s testimony, the Defence dwthe view that VG-018, who
did not know Sredoje Lukifrom before, did not identify Sredoje Likbeyond
any reasonable doubt as one of the perpetratdred?ionirska Street Incident on
14 June 1992. Since VG-018 confessed that she aeuaally saw the man, who
allegedly introduced himself as Sredoje ldjkthe Prosecution has failed to
establish that Sredoje Lukiwas present during the Pionirska Street Incident.
VG-018 was not able to give a detailed and reliat#scription nor did she
explain that other reliable people assisted ha&tentifying Sredoje Luld beyond
reasonable doubt. It becomes clear that her aiegaagainst Sredoje Lukare
vague and in fact based on pure speculation anohgg®ns. The Chamber must
take into consideration that this witness, alwaypleasized that her ability to
identify Sredoje Luli is extremely limited, since she had never met §eed
Luki¢ before the incident. Further, during the incidentthe 14 June 1992, she

did not dare to look at the men and she repeatisdothmore than ten separate

2401 1371-1372.
211D34,p.3.
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occasions during the testimoff{y. Even being asked by Honorable Presiding

Judge Robinson, she was not able to assign the toiadividualized persons:

17
18
19
20
21
22
23
24

ga b~ W N P

104. The fact

JUDGE ROBINSON: (...)

(...) Did you associate that voice with any

person?

THE WITNESS: [Interpretation] Well, yes. laweither Sredoje

or Milan. Who else could it have been? Y€bat was what they wanted
to do, to finish us off. | realised as | veasning to the house that

this is where we all meet our end.

JUDGE ROBINSON: But can you say which oftive the voice
belonged to? You said it was either MilarSoedoje®*®

THE WITNESS: [Interpretation] | can't sdat. | didn't look

them in the face to see which one was gayiose words. One of them
was following me and most probably it was dne who came to the house
and that must have been Milan. But | dith@k him in the face. When

they were talking, | didn't dare to look ugust proceeded on my wa.

that this witness is unable to differeetiar even specify the person

purported to be Sredoje Lukiis even further strengthened by the following

statement made by the witness during examinatiarivef:

A. But he was one of those who -- yes. I tfese people who told
us to move. He was with us as we set out ft@other house.

Q. And Madam Witness, you have to tell us vithose" are. You
have to tell the Judges who "those" are.

A. Well, the Lukics, who elsePve said this so many times now.

Now, whether it was Milan or Sredoje, | didittmy head to see which
one was next to me. | didn't dare to. | wgimig to make sure that |
know where | was heading rather than lookingtad was it who was

pushing me ahe&tf. (emphasis added)

242 5ee T.1304,lines 4-7;T.1315,lines 9-11 and 23-2816,lines 5-9;T.1318,lines 4-5;T.1345 lines 12-
13;T.1348,lines 16 and 18;T.1349,line 5 and 17-18%0,line 23;T.1365,line 5;T.1366,line 10;T.136i&l
6;T7.1369,line 15;T.1371,line 12.

24371.1317.
24471 1318.
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This statement demonstrates that this witness’iagapbn of Sredoje Lukiin this
incident is based solely on an assumption. A fewuteis before giving this
statement, VG-018 explained that the people inhthese were shouting that the

Luki¢’s were coming:

23 A. Yes. Yes. Everybody was shouting, "Thkics. Here. The
24 Lukics are coming again." There is one lathp waid, "Here, the Lukics
25 are coming over again. We're done f&t."

[REDACTED],**' [REDACTED].

105. Being asked by the Prosecution for an in-court tifieation, VG-018 could not

tell which one of the Accused was Milan Lékind which one was Sredoje Léki

THE WITNESS: [Interpretation] | cannot be mprecise. It's
been so many years. Which is which? Whid#ilan, which is Sredoje, |
can't do this. | only know that one of themMilan and the other one

is Sredoje but | can't be more precise thah thcan't. My eyesight

© 00 N O O

is very poof:®

Inconsistency between VG-018's evidence and Husspkbi‘'s testimony

106. Finally, the Defence respectfully submits thatliertdoubts are cast on VG-018’s
by the fact that she named persons as victims efPilonirska Street fire who
according to Huso Kurspahin fact did not perish in the fire. [REDACTEB
These two names, however, are not listed on Anne{ the Second Amended
Indictment. In addition, Huso Kursp&hstated that according to his knowledge

and the list of alleged victims compiled by himsatid other family members of

25T 1316.

2461 1313.

247T 968;T.1198;T.1716.
248 T 1323.

291D33,p.7.
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alleged victims® there are no other names of victims apart fronse¢hioe had
been asked about by the Prosecution during thesseexamination, i.e. apart
from the ones listed in Annex A of the Second Aneght¢hdictment> Hence,
VG-018's claim that Haso and Seka Kursgathid in the Pionirska Street fire has

not been corroborated by any other evidence.

Conclusion

107.

108.

VG-018's allegation that Sredoje Luékiwas present at the Pionirska Street
incident is based solely on the contention that lsbad someone introducing
himself as Sredoje Lukiin the afternoon and that later on in the evershg
heard the same voice again. This contention, howénas been dismissed by all
other witnesses who were in the house with henoam® of them had heard this
alleged introduction. VG-018 did not see the marenvhe allegedly introduced
himself nor later. VG-018 underlined that she dod look at the men throughout
the incident. Those facts render her allegatiorasnagy Sredoje Luki unfounded
and unreliable and therefore mere assumptions wtaohreasonably not be said

to prove his presence at the incident beyond reddermoubt.

For all the above reasons, the Defence of Sreda& lrespectfully submits that
the Trial Chamber dismiss the evidence of VG-0l18ragliable and not credible

concerning Sredoje Luki

4.2.1.1.4 Witness VG-084
4.2.1.1.4.1 VG-084 Allegations

109.

[REDACTED]®? [REDACTED]?*® [REDACTED]®* [REDACTED]?*®
[REDACTED]*°[REDACTED]?*’

30T 6915-6916.

BT 6963.
%25eeP72,T.1655.
%3p72 7.1665-1666.
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110. [REDACTED]*® [REDACTED]?*° [REDACTED]?**° [REDACTED]?**
[REDACTED]*?

111. [REDACTED]**® [REDACTED]*** [REDACTED]?*® [REDACTED]?®®
[REDACTED] %’

4.2.1.1.4.2 VG-084 Credibility and Reliance

112. The Defence submits that VG-084 did not see Sretaje¢ at the Pionirska
Street Incident on 14 June 1992, neither in theradion nor in the evening. VG-
084 could not have seen the man who allegedly doted himself as Sredoje
Luki¢, because as stated by VG-018, who was with hinetitiee time, they were

staying in a room different from the one in whidie tarmed men allegedly

13087

introduced themselveg® VG-084 admitted that he did not even hear a man

introducing himself as Sredoje Lékin the Memé house?®® He then stated that

he only learnt about Sredoje Lakirom the people in the house who knew him

but he was unable to name any of those people erwtding to other withesses
there was no discussion at all about a Sredoje ¢ld%iln the absence of
personally hearing the man or about the man frdmerseand in the absence of

personally seeing the man, who allegedly was Seedaki¢, VG-084's allegation

4T 1274:P72,T.1673;P74,p.4.
25p72,7.1667;P74,p.4.
%6p72 T.1668-16609.
37p72 T.1669.

28p72 T.1671;P74,p.4.
29p72 T.1673.

2601 1284;P72,T.1673.
X1p72 T.1674;P74,p.4.
%62p72 T.1675.

263p73 T.1754.

264p73 T.1754-1755.
265p73 T.1754.

266 p73 T.1755.
267p73,T.1755.

%681 1367.

2697 1274-1275.

2107 1442;T.1310.
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against the Accused is without merit. Therefore 882 did not in fact identify
Sredoje Luké beyond any reasonable doubt. To the contrary, tdeal cast on
his reliability and credibility through cross-examation. For this reason, VG-
084’s testimony should not be relied upon by thdrral.

VG-084's testimony regarding the events at the Mdmiise

113. The Defence respectfully draws the Trial Chambattention to the following
numerous and notable inconsistencies in the eved@novided by VG-084 and
discrepancies between his testimony and the testimad other Prosecution
witnesses in relation to the events at the Memouse.

114. VG-084 did not know Sredoje Lukibefore the incident on 14 June 1992At
this time he was just a child; under 13 years @“4gHe spent the entire time of
the incident on 14 June 1992 with his mother, V&Y% and VG-013"

115. In his testimony, VG-084 claimed that 20 to 25 pent of the people in the
Memi¢ house knew Sredoje Lukibefore the incident and he only learned of
Sredoje Luké’s name from others in the house during the indid&nDuring
cross-examination by the Defence, however, theesgndid not remember any
specific persons out of those 20 to 25 per cent:

5 MR. CEPIC: [Interpretation] Thank you, Your hturs.
6 Q. Do youremember the name of any of tipesgple who told us that
7 it was Sredoje Lukic, or you're unable to tmslithat?
8 A. I'mtelling you again those were the deapho knew him. |
9 personally didn't know him. That's what Idsiai my statements.
10 Q. Butyou don't remember any specific petstimg you that?
11 A. No, | don't’

2T 1272

22T 1234,

23T 1272;T.1273.

2T 1278.

25T 1275.

21°T.1286.
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116. Even the Honorable Presiding Judge Robinson inbedeand asked for an
explanation for this vague allegation:

12 JUDGE ROBINSON: Let me see whether | undasiau, Witness.

13 You heard a number of persons saying thawthatSredoje Lukic.

14 THE WITNESS: [Interpretation] Yes.

15 JUDGE ROBINSON: You knew who those persone®e

16 THE WITNESS: [Interpretation] Of course | knew

17 JUDGE ROBINSON: But your position now is tlgat don't remember
18 their names. Is that so?

19 THE WITNESS: [Interpretation] | don't rememibleeir names,

20 that's true. We were afraid of these peofidevwe were still in our

21 village before we moved out. We were afrhat they would come to our
22 village, too, because they went to other géks took men away, set

23 houses on firg/

VG-084 was not able to give any of the names ddetaleged 20 to 25 percent of
the people, even though he previously stated taanew all these peopfé® In
light of VG-084 being unable to provide any namesupport of his contention
and therefore the Defence was unable to challdmg&riowledge of these people,
who allegedly identified Sredoje Lukon 14 June 1992, this contention must be
regarded as entirely unreliable. In addition, thestimony is in striking
contradiction to the reliable testimony of Prosemutwitness VG-101, who
testified in examination in chief that the peoptethe Memé house did not
discuss the identity of the four men who came te llouse during the afternoon

|279

at al More importantly, even his mother, VG-018, who vieeside him the

entire time, stated that there was no discussiontabredoje Lulg:

211T.1286.
27817.1286.
2197 1442.
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20 Q. Yes. Thank you, Witness. My questigrihisugh, do you know if
21 anyone in the room with you recognised Maéad Sredoje and by

22 knowing -- did anybody tell you that they kneho these men were?
23 A. Yes. Jasmina told me that it was Milaikic but not -- | didn't

24 hear anything about Sredoje. {%°.)

117. [REDACTED]?®! This statement is in direct contradiction to tlestimony of
VG-013 who never claimed of having heard a marothicing himself as Sredoje
Lukié.

118. Upon being questioned by Honorable Presiding Judgbinson during his
testimony on 5 September 2008, VG-084 was not diaeever, to describe the
manner in which the person purported to be “Sretajec¢” allegedly introduced
himself?®? Eventually he confessed that in fact he did natr tikee introduction at
all:

16 Q. You said clearly here he came and inttedthimself. So you

17 said that he introduced himself. Did he use thiewing words: "My
18 name is Sredoje Lukic. Good day to you people"?

19 A. Yes. He said that as he got into the roomldmehrd other

20 people say so later on, because this was a robof foeople and they
21 heard him say that and that's how this whole tsiagted.

22 JUDGE ROBINSON: Just a minute, Witness. Are yayirsg that

23 Sredoje Lukic introduced himself by saying, "My ram Sredoje Lukic.
24 Good day to you people"?

25 THE WITNESS: [Interpretation] No, no, no. itld't quote his

words this way. This was upstairs. Thereevetairs there and there
were people there who knew him by name.

JUDGE ROBINSON: Just a minute.

THE WITNESS: [Interpretation] | don't -- thia¢ said expressly
those words --

JUDGE ROBINSON: Did Sredoje Lukic say angthin your hearing

o o0 A W N P

2071 1310.
81p74 p.4,para.2.
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7 to identify himself?
8 THE WITNESS: [Interpretation] | didn't he?.

119. [REDACTED]*** [REDACTED]:

22 Q. [Interpretation] Sir, your statement tp@asomewhat different

23 from what you said in your written stateme¥ibu were quite explicit
24 here and said, "One of them got into the kitchnd introduced himself
25 as Sredoje Luki He carried a sniper rifle and a camouflage umift

1 A Yes.

2 Q. These are your words.

3 A. Sir, these are details that cannot Iserdeed, because the --

4

they were not entering that housé®--

120. By testifying in this way, VG-084 confessed that-h& fact - was not able to
identify Sredoje Lulki. He was not able to assign a physical descripitoan
individual person in his memory. In consequendepthler alleged descriptions of
the physical appearance of “Sredoje ldikby this witness, in his various

statements and in his testimonies, are withoutraligbility and substance.

VG-084's alleged physical description of Sredoj&ifu

121. This witness’ inability to describe the person vailegedly introduced himself as
Sredoje Lukt is explained by VG-018 who stated that she coudtl see the
person who allegedly introduced himself as Sredojki¢, because that person

was in a different room:

2 Q. [Interpretation] Lines 4 and 5. You stidt you weren't
3 looking towards Sredoje and Milan, weren'kiog at them. May | then
4 conclude that you weren't looking towards thah when he introduced

5 himself?

23T 1274-1275.
84p74.p.4,para.2.
85T 1275-1276.
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6 A. Perhaps | would have looked had | bearlmebut | was in the

7 room. They went into the general sitting dnest. | just heard it.

8 Q. Soyoudidn't actually see him when heguced himself. Isn't

9 that right?

10 A. No, | didn't see him but when we wenbiahother room, we all
11 had to go to this other room, then | saw tiein didn't know who was
12 who?®*®

Having in mind the inability of VG-084 to descrities person and following this
testimony of VG-018, who was with VG-084 at thimé, it can be concluded that
VG-038 could not, at any point, directly see thespa who allegedly introduced

himself as Sredoje Luki

122. [REDACTED]?®" In contrast, in his testimony on 5 September 2088estified
that Milan Luk had a sniper riflé® whereas Sredoje Lukihad just an
automatic weapoft® It is evident that the witness is able to difféi@e between
a sniper rifle and an automatic weagoh.

Neither the witness himself nor the Prosecutiorvigied reasonable explanations

for this notable contradiction and inconsistency.

123. In line with this testimony, VG-084 could not remaen whether he saw the face
of the person who allegedly introduced himself 8setloje Lukt”; nor could he
remember whether it was still daylight when thiswnaarived at the Menihouse:

11 Q. [Interpretation] Was there daylight ie tiouse at that moment,
12 sir?

13 A. Idon'tremember.

14 Q. Were you able to see clearly the fadh@fperson who

15 introduced himself as Sredoje Lukic?

86T 1367.
87p74.p.5.
88T 1261.
29T 1262.
2901 1281.
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16 A. |don't remember that eitHét.

Therefore his testimony that “Sredoje Léikstood at the entrance door at the
Omeragt house when VG-084 arrived, lacks any credibili@pnsidering that he
did not see the man who allegedly introduced hireeISredoje Luki VG-038
could not have later positively identified the neianding at the entrance door of
the Omeragdi house as Sredoje LukiThis conclusion is supported by VG-084’s
confessed inability to describe Sredoje lukitanding at the entrance of the
Omeragé house?*?

124. [REDACTED]**® [REDACTED] reliable statements of the Prosecutidmesses
VG-078 and VG-101, who both did not see or idenifgdoje Luké as one of the
perpetrators at all and who testified that it wataMLuki¢ who ordered them to
surrender their valuablé&? His testimony is further in direct contradictianthe
testimony of the two witnesses who were with hira #ntire time;his mother
VG-018 stated that it was Milan Lu&&kP® who demanded their valuables while
VG-013, who knew Sredoje Lukirom before the incident stated she did not see

him and that it was Milan Lukiwho asked for their valuablé¥®

VG-084’s testimony regarding the events in the ieeof 14 June 1992 at the Omeréagi

house

125. A similar series of inconsistencies and discrepaas prevalent in VG-084's

testimony on the alleged events in the eveninghat@meradi house.In his

testimony on 5 September 2008, VG-084 testified beadid not wear “shoes”
when he walked to the Omeradiouse’”” In his testimony in th¥asiljevi: case,

he testified that he could not find one shoe, s lfe wore one of someone else’s

21T 1277.

2921 1284,
293p74,p.4,para.2;T.1280.
2947 1383;T.1434.

2951 13086.

2961 1031.

27T 1284.
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shoes. This demonstrates he is not even able teemtrea reliable statement
regarding his own activities on this day. It cancbacluded that if he is unable to
give consistent evidence regarding his own acéisitn that day then he is hardly
likely to give reliable testimony about the behaabother persons.

126. According to VG-084’s testimony, “Sredoje Ldkiwas standing at the entrance
door of the Omeragdihouse, so that the column of the people from Kikitvas
moving towards him from the Memihouse to the Omeragihouse’™
[REDACTED] >

127. This description of the scenario stands in stamtrest to the testimony of VG-
013, who was an adult on 14 June 1992 and had kri&nedoje Luké for an
extended period before the war. According to hestirteony, it had already
become dark and no lights were on in Jusuf M&mhouse when they
departed®™ There was only street lighting and lights from theighbouring
houses®® According to her testimony it was Mitar Vasiljéwvho was standing
in the doorway of Adem Omerags house®®? On their way to Adem Omeratg
house, Edhem Kurspahallegedly shouted that they were followky Sredoje
Luki¢,*® which implies that this person could not have bstanding at the
entrance of the Omera(g house, waiting for the arrival of the column. \0&3
did not see Sredoje Lukiherself and only allegedly heard of Sredoje ElsKi
presence in Pionirska Street through Edhem KurggahBhe never mentioned in
any statement or testimony that Sredoje Etukiood at the entrance of the
Omeragt house, waiting for the column and locking the dafier the last one

had entered the house.

298 T 1284.

29p72 T.1675.

3001 1039-1040.

3017 1040;T.1042.

3021 1042.

303T.1039;T.1042;T.1099.
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128. In addition, it is instructive that VG-084 was raiile to give any description of
the person whom he had allegedly identified asd§je Lukic”. Being pressured
in cross-examination on 5 September 2008, he statgdt could have also been
Milan Luki¢ instead of “Sredoje Luki:

Q. This person who introduced himself agi8je do you know where

he was standing?

Q. Can you describe him in this particultuation?

4

5

6 A. Infront of the house where we were sefice.

7

8 A. No, I cannot. | was a little bit lattwas among the last
9

people who entered the house. He patted nieeoshoulder. Whether it

10 was him or Milan, there were two or three @fthin front of the hous&®

129. Neither VG-013, VG-018, VG-038, nor any other Poog®n witness testified
that they witnessed Sredoje Laldtanding at the entrance door of the Oméragi
house with “bombs around his belt”, when the coluofirpeople from Koritnik
arrived there. [REDACTED]% [REDACTED].

JUDGE ROBINSON: Witness, no. He's not askiog to answer on
behalf of your mother. What he's asking igthler you agree with your
mother's description that Sredoje was somedieehad retired at that

time and that he was over 40 years of age.

© 00 N O O

[Trial Chamber confers]
10 THE WITNESS: [Interpretation] | -- | can't rember that. I'm
11 not giving any descriptions. 'l let her that3’

130. Upon being questioned by Honorable Presiding Jaig® September 2008, VG-
084 was not able to say whether Milan Laias taller or smaller than the person

purported to be “Sredoje LukKt

24 Q. Canyou at least remember who was tatiénveho was shorter?

25 A. Sredoje was older and Milan was about sgears younger as far

3051 1284.
30°p74 p.4,para.3.
3071.1283.
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as | could judge by their appearance.

JUDGE ROBINSON: No, no. He asked about theight. Can you
remember who was taller and who was shortde didn't ask about their
age.

THE WITNESS: [Interpretation] No, no, nbdon't remember. |

o o0 A W N

don't remembéf®

Conclusion

131. Based on all the foregoing the Defence hereby sisbrihiat the alleged
identification of Sredoje Lukiby VG-084 is based on and can be summarized to

the following three allegations:

(i) VG-084 held that 20 to 25% of the people in thenvtehouse knew Sredoje
Luki¢ and that he only learnt about him from those peoBlowever, in cross-
examination VG-084 was not able to provide a sirggacrete name of those
people who supposedly knew Sredoje kuldpart from this claim, both VG-101
and VG-018 specifically stated that there was meusion among the people in

the house about a “Sredoje Léiki

(i) VG-084 stated that he heard a man introducing élinas Sredoje Lukibut
during his testimony he confessed that he did mdact hear a man introducing

himself as Sredoje Luki

(i) As confirmed by VG-018, the man who had allegaedtyoduced himself as
Sredoje Lukt was in a different room from herself and VG-084omvas at VG-
018'’s side during the entire incident. Therefdre sould not see him. It can thus
be concluded that even if someone had introducetsdif, VG-084, who was

beside VG-018 the entire time, also could alsoseetthis person at the time.

3081.1281-1282.
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132. The Defence submits that the abovementioned pittna$he allegations made by
VG-084 with regard to Sredoje Lukiare entirely unfounded and therefore
unreliable in their entirety. Every reasonable T@&hamber must conclude that
VG-084 did not identify Sredoje Lukiat the incident beyond reasonable doubt.

133. For all the above reasons, the Defence of Sredak& lrespectfully submits that
the Trial Chamber dismiss the evidence of VG-084dragliable and not credible
concerning Sredoje Luki

4.2.1.1.5 Witness VG-078
4.2.1.1.5.1 VG-078 Allegations

134. [REDACTED] 3%

135. [REDACTED]One man with a moustache was standindramt of the house
waiting for the people to leave the hodSe[REDACTED] 3 Apart from these

two men there were other individuals escortinggiwip to the second hou¥g.
4.2.1.1.5.2 VG-078 Credibility and Reliance
136. [REDACTED] 33
137. This fact should duly be taken into account whesessing the credibility and
reliance of other Prosecution witnesses, in pdercwitnesses VG-018 and VG-

084. [REDACTED]*'* The Defence stresses that the Prosecution could no

resolve these inconsistencies between the testavafitheir own witnesses.

3097 1379,T.1382;P88,T.1287-1288.
310T 1386.

311 pgg,T.1290-1291;P89,T.1294.

312T 1386.

313 pgg,P89,P92,1D35.

314T.1397.
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The assertion made by VG-018 and VG-084 that a moduced himself as
“Sredoje Luké” was in no way corroborated by the testimony of-U@. At no
point in time did this witness ever claim to hawatd a man in the Memhhouse
introducing himself as “Sredoje LuKj nor did she ever mention that people of
the Koritnik group talked about the presence otesgn purported to be Sredoje
Luki¢ while staying in the Mendihouse. Her testimony therefore challenges the

credibility of the respective contradictory testimes of VG-018 and VG-084.

4.2.1.1.6 Witness VG-101
4.2.1.1.6.1 VG-101 Allegations

139.

140.

VG-101 testified that on 14 June 1992 at about 6 pm. Milan Luké and three
other Serbs entered the house on Pionirska Streethich the group from
Koritnik had assembled after leaving their vill&g2lt is alleged that Milan Luki
ordered the group to hand over all their money gold and threatened to Kill
them should they not compfy® The group placed all their money, gold and
jewellery in a bad!’ Then all the women and girls in the group werd toy the
mustached Serb with black curly hair to take tlotthes off in order for him to
make sure and see that they had not withheld arjeofmoney or jewellery/®
VG-101 claims that after the strip search Milan icuknd the other men took a 15
year old girl and left the house with He¥.

It is the witness’ testimony that later in the ewgn at around 11 or 12 p.m. the
Serb men came back to the hotfSeAt that time, VG-101 and the group were
staying at the second flodt The same mustached Serb that had been there

earlier shined his flashlight toward the interidrtitoe house and told the group to

3157 1422,7.1432.
316 T 1434,
317T.1435.

18T 1435-1437.
3197 1437.

320T 1443.

3211 1471.
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get out of the hous&? Outside the house VG-101 also saw Mitar Vasi§jeuid
the blonde Serb who had been present during théntpt> There was light
coming from the nearby houses and from torch ligHts

4.2.1.1.6.2 VG-101 Credibility and Reliance

141. [REDACTEDJ* [REDACTED]>% This is of great importance for the Trial
Chamber's assessment of the credibility of VG-OIREDACTED]**’
[REDACTED]. VG-101, however, did not testify as @aoy introduction by the
alleged perpetrators occurring in front of the gramthe Memé house. Further,
she never indicated that a man ever introduced diinas “Sredoje Luky” in
Pionirska Street on 14 June 1992. Further, VG-1@firessly declared in
examination-in-chief that the identities of the fanen were not discussed by

anyone present in the room:

21 Q. Okay. I'm talking about these specifigrfmen, whether anyone

22 in the room discussed who they were.

23 A. No°28

142. This statement casts serious doubts on the crigdimf other Prosecution
witnesses, in particular; VG-013, VG-038, VG-084daviG-018. As has been
demonstrated above, VG-018, claimed that other Ipeimpthe group allegedly
identified one of the perpetrators and shared tkmiwledge with the group or,
alternatively, that two perpetrators purportedlyraduced themselves by name.
These striking discrepancies in the accounts oPtlesecution withesses go to the
very heart of the issue of identification of thecAised; these discrepancies remain

unexplained.

3227 1443.

323T 1444-1446.

3247 1449-1450;T.1461-1462.
325 1D36.

326 1D37.
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143. Moreover, the Defence stresses that none of VGsl@éscriptions of the three
Serbs who came to the Mairtiouse with Milan Luki on 14 June 1992 fit the

Accused Sredoje Luki She described those three men as follows:

16
17
18
19
20
21
22
23
24
25
1

144. There is no evidence whatsoever that Sredojed bh&d a black moustache and

Q.

Now, before | ask you some questions ablwul ukic, | would

like to ask you if you can tell us -- describe other three persons

whom you've said were Serbs, describe fodtigges.

A. Yes, | can. The other Serb was somewshait than Milan Lukic.

He sported a black moustache and had blatk lcair. The other Serb

had blonde or light brown hair. He was adller and of somewhat

heavier built than Lukic and a third one segthe youngest among them.

He was 18 or perhaps even younger. He wagaagly and the youngest

of the group.

Q.

A
Q.
A

Did any of these four men disguise tfaies?
No. Their faces were clearly to be seen
And how many of these men did you res@when you saw them?

| recognised Milan Lukit?®

13074

black curly hair, nor that he had blond hair, noatthe was around 18 years of

age at the time. [REDACTEDf® Hence, the Prosecution has failed to prove
beyond reasonable doubt that VG-101 identified §eed.ukic as one of the

perpetrators of the Pionirska Street incident. we ftontrary, the given

description unambiguously demonstrates that Sredofgé was not among the

perpetrators.

145. [REDACTED]**! VG-089 provided a comprehensive and detailed gesmm of
the men. The most striking fact is that VG-089'sa#tion of the men who were

with Milan Luki¢ earlier that day entirely matches the physicakapgnce of the

men who, as described by VG-101, came to the Mdmuse in the evening.

3297 1432-1433.

3302D55,part 1;2D56.

3317.1753-1757,1759,1761-1764.
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[REDACTEDP** [REDACTED]3*®* The Defence submits that given the
strikingly identical description of the men provildy VG-089 regarding an

incident in the afternoon and VG-101 regarding ¢lrents in the evening, it is

very plausible that it concerns the same indivisuéh any event, none of the
descriptions match the physical appearance of tteeiged Sredoje Luki

146. In addition, VG-101 further testified that she stéw Serb with the moustache and
the young blondish Serb again later in the evemihgn the people from Koritnik
were being ordered to go to the Ometdguse. She testified that she was able to
see the faces of the soldiers holding flashlitfitand that she recognized Milan
Luki¢ and Mitar Vasiliew.** VG-101, however, never claimed to have seen
Sredoje Lukt on that evening.

147. In the light of her severe suffering in consequeaté¢he incident on 14 June
1992, the grievous loss of family members and thideat lack of a hostile
attitude towards Sredoje Lukiit is submitted that VG-101gva vocetestimony
is of paramount importance (i) for the Trial Chameassessment of the
credibility and reliance of contradictory testimesi of other Prosecution
witnesses such as VG-013, VG-038, VG-084 and VG-an8 (ii) for the
Chamber’s determination whether the Prosecutiongrased Sredoje Lukis
participation in the crimes on Pionirska Streetllesged in the Second Amended

Indictment beyond reasonable doubt.

4.2.1.1.7 Witness VG-115
4.2.1.1.7.1 VG-115 Allegations

148. VG-115 claims to have witnessed the Pionirska Sfeein mid-June of 19933

According to her testimony, she saw Sredoje &uki camouflage uniform and

3321D48,p.3;T.1742,1769.
3337,1756;1D47,p.6;1D48,p.3.
3347.1444-1445.

357 1446.

33°7.681-682.
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armed pushing three persons in front of him on iR&a Streef®’
[REDACTED]**® Planiri¢, a policeman nicknamed “Razinoda”, a man
nicknamed Caruga”, Zoran with last name Sirasor Vasiljevi and Radoje
Sim&it who were grouping about 60 people mostly old mesmen and children
in a column and taking them from the center of townPionirska Streét®
[REDACTED] 3%

VG-115 claims that she was inside the younger lerdfSmajé house, when she
suddenly heard a big explosion and a lot of gurditd screamindf* Soon after
the fire, high flames and smoke could be seen ogrfiom the other side of

Pionirska Street and one could smell human fleshibg>*?

4.2.1.1.7.2 VG-115 Credibility and Reliance

150.

151.

The Defence submits that VG-115 did not Seedoje Luké being present on the
14 June 1992 at the Pionirska Street incidentheein the afternoon nor in the
evening. During cross-examination, the Defenceakkthat VG-115 in fact did
not identify Sredoje Luki beyond reasonable doubt. On the contrary, doubt wa
cast on her reliability and credibility through sseexamination. For these
reasons, VG-115's testimony should not be relieshupy the Tribunal.

In light of VG-115’s claim that she knew Sredojekidipersonally’® the Defence
would like to stress that the Prosecution neveredsthe witness in direct
examination about the actual extent to which she famniliar with Sredoje Luki
at the time. It was neither enquired for how lohg $iad known Sredoje Luki
before the incident, nor how often she used toosemeet him nor under which

circumstances thesencounters took place. Hence, the Prosecution loas n

337 T.682;T.686.
38T 732-734.
39T 683.

340 T 763-764.
31T 686.

3427 686-687.
34371 718.
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established that VG-115 was in fact capable ofge@ing or identifying Sredoje
Lukié.

152. The sole description of Sredoje Lakprovided by VG-115 under oath does not
specify any distinguishing physical features of Aoeused; rather it is extremely

vague and superficial in nature:

Q. You said also that you saw Sredoje t.ukiould you describe --
A. | can describe him. | can described8je Luké. Sredoje Luld
was in front of the Smajic house. Therthis big terrace there where

| was supposed to go. | was supposedsds that way and he was taking

© o N o O

three people in front of himself. He vimgamouflage uniform, he was
10 armed and he had some stocking on his.#ég8mphasis added)

153. In this respect, it must firstly be stressed th&-V15’s claim that one of the
perpetrators wore a stocking on his head is nabborated by any other witness
or evidence in these proceedings. To the cont\@1101 testified that all the

men'’s faces were clearly to be seen and that nbthem disguised their facé$

154. Furthermore, in cross-examination, VG-115 was umablprovide any reasonable
and satisfactory explanation as to how she coulslsipty identify the man
purported to be Sredoje Lukin spite of this person allegedly wearing a stogki
on his head. Quite to the contrary, very seriought®owere cast on the reliability

of her evidence when testifying:

17 Q. [Interpretation] Madam, you provided gsibal description of my
18 client, Sredoje Lukic. You specified thatvimes wearing some sort of a
19 sock, a mask, on his head and he did thisdaraot to be recognised
20 by Visegrad's inhabitants or at least thaliatwou said. You said

21 that he had this pulled over his head in lobtihe incidents involved.

22 You will agree with me that one, in that casmyld not actually see his
23 hair?

34471 686.
3457.1432-1433.
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24 A. No, not as long as he was wearing th& pafled over his head.
25 Q. Or the eyes for that matter?

1 A. No, no, of course you could see his eydgaw else would a

man --

Q. Well, yes but you couldn't actually t&ho the eyes belonged

to?

A. But he kept his eyes open throughout.

Q. Thank you. Thank you. But since he ttéglmask or sock pulled
over his head, then probably there wakingtreally to distinguish him

in terms of distinguishing features, somegtthmat would betray

© 0 g4 O O B~ W N

Sredoje Lukls identity to anyone else --

A. Well, | knew Sredoje 22°

Sy
o

In this context, the Defence further submits that Prosecution entirely failed to
establish that VG-115 was physically capable tmgaze the man purported to

be Sredoje Luki merely by the sound of his voice.

It is respectfully submitted that the explanatitve provided in her testimony for
why she was present on Pionirska Street on the adlathe incident is also
unreliable. In direct examination, VG-115 testifibat “it was a workday because
[she] was working on that day and [she] was conbiagk from work™*’ At the
beginning of the cross-examination she once againfirmed that it was a
workday when she saw soldiers forcing people aloeaBionirska Streéf? It is,
however, undisputed that the 14 June 1992 was dayund a religious holiday
in both the Muslim and the Orthodox religions: iasvthe # Day of Kurban
Bajram in the Muslim religion?® while it was Holy Trinity, Pentecost in the
Orthodox religior®™° In cross-examination by the Defence, VG-115 themitidd

that in fact she could not remember any longer hdrethe day when the

3461 781.
37T 680.
3481 774.

%49 prosecutor v. Milan Lukiand Sredoje LukilT-98-32/1-T,Prosecution Motion for Judicial Naiof

Adjudicated Facts,28 February 2008,Annex A,facPé@secutor v. Milan Lukiand Sredoje LukjlT-98-

32/1-T,Decision on Prosecution Motion for Judidialtice of Adjudicated Facts,p.13.
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Pionirska Street incident occurred was a workdagatf>* This attitude adopted
in her live testimony clearly demonstrates the w®g8i inconsistency and
unreliability as well as her strong tendency torimmate the Accused by all
means. Consequently, serious doubts are raised as8Gt115’'s presence in
Pionirska Street on 14 June 1992.

157. Another issue that should be analysed and consideth greatest caution is VG-
115's (in)ability to see the Omergghouse from her vantage point and the
different accounts she has made in this regard.ddscription of the Pionirska
Street incident is highly implausible and vague ahds lacks reliability.
[REDACTED],**? she provided an entirely different account in testimony in
court by stating that she was already inside thaj8rhouse when she heard the
explosion and saw the smoke and the irdREDACTED]3** It is clear from the
aerial photo that three houses obstructed the friew VG-115's alleged vantage
point to the Omeragihouse. [REDACTED}> These three houses evidently
obstructed the view from VG-115's alleged vantagmipto the Omeragihouse.

158. This is further confirmed by the expert witness ttoe Defence of Milan Luki

Mr. Cliff Jenkins, who visited the site on 29 Jarnpu&009 and produced
photographs of the exact location of VG-115 onnlght of the Pionirska Street
incident®® and the view of the Omera@ghouse that she allegedly had according
to her testimony>’ The photograph of the view that VG-115 allegedidh
clearly illustrates the impossibility of this wits®e to see the events at the
Pionirska incident as she claimed. As is clear ftbim photograph and explained
by the expert witness Cliff Jenkins not only di@ three story house on the other

side of the street obstruct her view but the nedgining house entirely obstructed

BLT.777.

%21D18,p.11,para.1.

353 7.686-687.

3471.788.

3571.788.
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the direct line of sight to the Pionirska scéffeAs to the house neighbouring

with the Smajt house, Cliff Jenkins explained the following:

23 A. The balcony that you see above the taas coloured in kind

24 of ayellow colour, that is the balcony afrean which the witness is
25 report to have been standing. If you loothmleft, you can see the

1 next-door residence and how that wall exddrelyond parallel with the
2 witness's back wall and thus obstructing\daws back towards the

3  scené”®

159. CIiff Jenkins further indicated yet another factehich, although not visible on
the photograph, is of great influence on the rdligtof VG-115's claim that she
was able to see the incident from the balcony efSmajé¢ house. It concerns the
elevation of the locations. The Omeragouse is slightly below the bank of the
flood channel; this flood channel is located betwdee Omeragi house and the
Smajic house®® This difference in elevation between the two the thouses
means that there is no direct line of sight betwégenOmeradi house and the
Smaji house; therefore, it is physically impossible tectly withess any events
at Omeragdi house®® As indicated by Cliff Jenkins, in order to be albdesee
what is happening in the Omeréagiouse, an individual would have to physically
get almost at the edge of the bank to look downbtimek®®? As this was not the
case with VG-115, it can be concluded that she wveble to see the activity at
the Omeragi which she stated in her statement from the ye@®20

160. [REDACTED]3°® The Defence respectfully draws the Chamber's titterto the
fact that the entrance door of the Ometaguse is in fact on the south-eastern

side of the building. The fact that the group irtleatered the house on the south-

38T 6464See1D219,p.9,photograph 0902.
39T 6464-6465.

30T 6462-646Fee alsd.D210.

61T 6463.
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eastern side was confirmed by Prosecution witneg€e8843%* VG-0132%° VG-
101°%° [REDACTED]**’ This grave inconsistency in VG-115's testimonyseai

serious doubts on this witness’ reliability anddibdity.

161. In addition, VG-115’s testimony is highly inconsist with other evidence in
these proceedings. [REDACTEBHYE In fact Mitar Vasiljevé, who was injured in
the late afternoon and was immediately transfetogtie Uzice hospital, stayed in
hospital during that period of tif& and therefore could not possibly have been
participating in the alleged incidents. The witieatempt to explain the
discrepancy in cross-examination blatantly indisater tendency to fabricate
stories and make excuses at the expense of innpeeple. [REDACTEDF’®
[REDACTED].

162. [REDACTEDJ"* [REDACTED)]. This testimony has not been corrobedaby
anyother evidence in these proceedings. [REDACTEB].

163. The Defence finally underscores the Trial Chambériding in the Vasiljevi
case that VG-115's evidence concerning the PioairSkreet incident was
unreliable. The Trial Chamber in that case did aawtept her evidence regarding
this incident as it found her evidence of what slagmed to have seen in relation

to Pionirska Street incident was not satisfactony mot sufficiently reliablé”

164. The Defence hereby again emphasises the unreijabiliVG-115’s allegation
that she saw the Accused during the Pionirska Simeglent. She provided two

grounds for this allegation. First of all, VG-11%péained that she was allegedly

%4p78 and P80.

35 pog,

36 pog.

%7p49.

%81D18,p.11.

$9vasiljevi: Trial Judgment,para.143.

3107734,
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in Pionirska Street because she was coming honma fwork; however, this
cannot be upheld as she later confessed that shé ot remember if she was
working that day. This fact raises serious doubt®aher contention that she was
present in Pionirska Street. Even assuming that vghe indeed present in
Pionirska Street, it has not been established lbyeasonable doubt that VG-115
was able to identify the man behind the stockinG-115 claimed to have seen
Sredoje Luké whom she knew from before but (i) was unable tecdbe him in
detail and moreover (ii) stated that he wore akstacon his head. Her allegation
that she could recognise Sredoje luiespite him allegedly wearing a stocking
on his head is not very convincing. VG-115 did paivide any other explanation
as to how she could recognise Sredoje tuatithe incident. The only reasonable
conclusion is that VG-115 was not able to recogsissdoje Lukt through the

stocking allegedly worn by one of the men.

165. For the above reasons, the Defence of Sredojecltekpectfully submits that the
evidence of the alleged identification of Sredojekic by VG-115 is highly
unsatisfactory and that every reasonable Trial Glermust conclude that VG-
115’s evidence is not sufficiently reliable to ddish the participation of Sredoje
Luki¢ in this incident and should therefore be dismisasdar as it relates to
Sredoje Luké.

4.2.1.1.8 Witness Huso Kurspaléi
4.2.1.1.8.1 Huso Kurspalbilntroduction

166. [REDACTED];*"* [REDACTED].

167. Huso Kurspal@ was a former policeman in Visegrad from 1970 umgilfled on 6

April 199237 Sredoje Lukt was his colleague in the police for about ten y24r

374 p37,T.7809.
375 T.883.
376 T.885.
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168. [REDACTED] 3"’

4.2.1.1.8.2 Huso KurspaliiAllegations

169. According to Huso Kurspati he first heard about the Pionirska Street ficenfr
VG-013 about seven or eight days after the incid@nit is Huso Kuspaltis
testimony that VG-013 was the first person to ith that Milan Luké, Sredoje
Luki¢, Mitar Vasiljevic and a blond man came to the house where the Koritn
group was staying on Pionirska Street and took atvaly money and valuabf&8
and that the group wdater set on fire in Adem Omerags house by Milan
Luki¢, Sredoje Luké and Mitar Vasiljew.3*°

170. Huso Kurspaltii testified that his father told him that the Pigka Street incident
occurred on the fourth day of Bajram in VisegiadHuso Kurspalii claims that
his father further told him that Milan LukiSredoje Luki and Mitar Vasiljeut
had entered the house and had ordered the groypttall their money and

jewellery in a bag on a tabf&

171. He asserts that he had been told by this fathdrtbiegamain perpetrators who
killed their family members during the fire werere8oje Luké, Milan Lukic,
Mitar Vasiljevic, BoSko Djuré, Zoran Joksimo¥, a man with the last name

Susnjar and another individual with long blond Ré&ir

172. Huso Kurspahi testified that according to his father he was lds person to
enter the second house and stayed right next taldoe®®* Due toa sudden

powerful explosion the door was blown open and fatgher was thrown

371 T.920;P38,T.870-872.
378 T 880.

379 p37,7.804.

30T 933,

81T 879.

3%2p37 7.791.
383T.879;P36,p.3.
384p37,7.793.
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outside®® His father then managed to escape and hid in axrchdown by the

creek®®®
4.2.1.1.8.3 Huso Kurspa#iCredibility and Reliance

173. The Defence reiterates that the evidence given lisoHKurspaki who was not
present in Pionirska Street when the alleged crimvese being committed,
constitutes pure hearsay evidence. As acknowlenigpdrt 3.7. of this brief, it is
well settled in the jurisprudence of this Tribunlat hearsay evidence is
admissible®®” At the outset, it should be noted that Wesiljevié Trial Chamber
repeatedly found that insofar as Huso Kurspaeglied in his testimony on Mitar
Vasiljevi¢’s participation in the Pionirska Street incidemon what his father

allegedly told him, there was no mention of thishia father's statemenf It is

respectfully submitted that the same holds trutaéninstant case regarding Huso

Kurspahé's testimony on the alleged participation of Sredopki¢; this must be
taken into account in the evaluation of the religbiof Huso Kurspahi's

testimony.

174. The Defence further submits that during cross-eratin, the Defence revealed
important discrepancies in Huso Kursgahitestimony and inconsistencies with
evidence tendered by alleged eyewitnesses of ttideint. Since his hearsay
evidence has not been corroborated by any otheablel evidence, Huso

Kurspahé's testimony should not be relied upon by the Tmiddu

175. Huso Kurspahi testified that he was allegedly told by VG-013ttSeedoje Lukd
was one of the perpetrators of the Pionirska Sfieebn 14 June 199%° This

385 p37,T.794.
386 p37 T.794.

%7 prosecutor v. TadiCase No.94-1-T,Decision on Defence Motion on HagfisAugust 1996,paras.15-
19.

38 yasijlevi Trial Judgement,para.124,footnote 298;paras.1d7148;para.154,footnote 405;para.175.
%89T7.932-933.
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evidence was, however, not corroborated by VG-0h8,wuite to the contrary,

gave evidence that she did not tell Huso Kurspahything about the incident:

25 Q. Sometime after -- shortly after the fire you speak to a

1 policeman by the name of Huso Kurspahic aldnat happened?
A. Huso Kurspahic found me in Medjedja wihegot out of the
hospital and he asked me after his familyl haid no strength. | did

not have the heart to tell him anything. d dot want to worry him. |

a b~ WODN

thought he'd better hear from one else, not’te

176. Furthermore, in his statement given to the OTP-IGT2000*°* Huso Kurspalfi
stated that he in fact heard of the Pionirska &tire@dent by phone from his
relatives in Visegrad®® In this statement he never mentioned hearing athsut
incident from VG-013.

177. The Defence further contests the reliability of Bli&urspahié’s testimony given
the fact that VG-013 herself repeatedly testifieder oath before this Honorable
Trial Chamber that she did not see Sredoje ¢ okithe 14 June 1992.

178. Additionally, Huso Kurspaléi claimed that his father told him in 1993 that
Sredoje Lukt was one of the perpetrators of the Pionirska Stregdent on 14
June 1993 Serious doubts are cast on this witness’ testimsince Huso
Kurspaht’'s father, who knew Sredoje Lukivery well before the war, did not
mention Sredoje Lukiin an interview about the Pionirska Street fireyided a

month after the incident.

390 T 1067.

91 p36.

392p36,page 3,para.2.
393T.879.
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179. In cross-examination, Huso Kurspatgxtensively illustrated that his father was
not only a neighbour but a close friend of Sredajki¢ and his family before the

war 394

180. In the Vasiljeve case, the witness gave evidence that Sredoje¢Lhddl lunch

with him in his father’'s house “a hundred timé¥>.

181. It needs to be stressed that in the interview ghweruso Kurspaldis father to a
television company as early as July 1992, Huso #hifs father never

mentioned Sredoje Lukias one of the perpetrators:

“Journalist: Did you recognize somebody?

HK: No, | did not. | knew them like from seeingfbee. That were
that youngsters, when they were searching us. &\leting,
the same once arrived...

Journalist: ... the ones who searched you ...

HK: As | saw the one who told me: “Go, grandpa, geas the

same one who searched mg&®

182. [REDACTEDJ’ [REDACTED]. Upon being shown an excerpt of thded of
the said interview, Huso Kursp@htonfirmed that it is his father in the vid&d

and that it is absolutely the videotaped intervigven by his fathe?>

183. In this interview, Huso Kurspatis father, the victim, described the arrival of
“Mitar” and his conversation with Mujo Halilo¥iduring the afternoon of that
day’® Furthermore, when giving his account of the PiglarStreet incident and

the events following the incident he named all peoghom he saw and had

394T7.914-915.

3% p37,7.805.

39 P40 and P41,pp.8,9.
397T.875-876,878, T.918-9109.
398 p37,7.796,798.
39p37,71.797.

40P 40:P41,p.4.
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contact with'® This clearly demonstrates his capability to redngnand

distinguish persons.

The Defence respectfully draws the Chamber's attento the fact that this
interview constitutes the earliest evidence of yawgtness of the Pionirska Street
incident admitted in this case. Since Huso Kurspahiather provided this
interview only 24 days after the Pionirska Streetident and since he knew
Sredoje Luké very well, the father would have mentioned Sredajki¢’s name

if he had recognized Sredoje Laldmong the group of perpetrators.

Huso Kurspalii was not able to provide any reasonable explandborthis
remarkable discrepancy between his father's statesma the interview on the
one hand and the information allegedly providechitm by his father in their
conversation back in 1993 on the other h#AdHence, Huso Kurspatis
evidence on Sredoje Luks alleged participation in the Pionirska Streefident
is not reliable.

The Defence of Sredoje Lukrecalls that Huso Kurspahhimself and Sredoje
Luki¢ have been very close friends before the war. Husspahé called Sredoje
Luki¢ “Amidzi¢”, which, as he explained, in the Arabic languageans
“Brother's son"*®* Huso Kurspalii freed Sredoje Lukithereby saving his life on
14 April 1992, after Sredoje Lukihad been arrested by Muslim Forces at the
power plant in Uzicd% Huso Kurspalii himself agreed in cross-examination that
when having in mind the strong relationship betw8esdoje Lukt and himself it

is not logical that Sredoje Lukivould kill his family memberé®

Questioned about his reaction when he first hebolitaSredoje Luki's alleged
participation in the Pionirska Street fire, Husorgpahé¢ noted the following:

“1p 40;P41,pp.1,2,7,8.
402T 903.
403T 922,
04T 923,
05T 923,
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3 JUDGE ROBINSON: And what was your first reantivhen you heard
4 about Sredoje's involvement in those crimes?

5 A. It was hard to believe but | did bekeand it actually

6 happened.

7 JUDGE ROBINSON: But why did you believedbnsidering that you

8 had been on friendly terms with him?

9 A. | believed the withess who told me attbat, because she had no
10 reason to tell me something that was not tiNe person would tell you
11 a story that didn't happen.

12 JUDGE ROBINSON: Well, I'm not sure about ttt.

The Defence holds the view that it is not plausthkg Sredoje Lukiwould ever
kill members of the family of this very close freéand colleague who had saved
his life two months prior to the Pionirska Strastident.

In contrast to Huso Kurspahi who is merely a hearsay witness, Huso
Kurspahé's father was an eyewitness to the Pionirska Stneedent. Given that
the real eyewitness is in fact Huso Kurspgahifather, the Defence wishes to
underline the exceptional importance of the inmwbf Huso Kurspakis father
given just four weeks after the incidéfif. This constitutes the first evidence
given after the incident and was provided by a person Wwiewv Sredoje Luki
better than any of the other people among the mgtiand eyewitnesses.
Considering that Huso Kurspéls father was both a survivor of the Pionirska
incident and had a long standing acquaintance @i#doje Lukt it is highly

significant that he, at no time, named Sredoje &alsi one of the perpetratdfg.

For the above reasons, the Defence of Sredoje¢Lidgpectfully requests the

Trial Chamber to dismiss the evidence of Huso Kaingpas unreliable and not

4067 924.
407p40 and P41.

4% P40 and P41,pp.8,9.
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credible concerning Sredoje Lékiand to duly take into account the great

importance of the interview of Huso Kurspéhifather.
4.2.1.2 Evidence presented by the Defence

190. [REDACTED]*® and in full compliance with the deadline estatdishin the
Work Plan by Pre-Trial Judge Thelifi and the deadlines set out in subsequent
orders regarding extensions of the deadliidhe Defence delivered substantial
witness statements which enabled the Prosecutioprépare investigations
concerning the alibi witnesses and to prepare vigers with these Defence
witnesses. In contrast to the vast majority of Rinesecution witnesses (only VG-
011 and VG-059 agreed to give an interview to tlefeDce of Sredoje Lukj
althoughthe latterwas not called as a Prosecution witness), all alibiesses of
Sredoje Luké have been fully cooperative with the Prosecutind the Tribunal
and its organs. The Prosecution conducted in tiotak interviews with three alibi
witnesses, namely Zorka LukiVeroljub Zivkovi and Milojko Popadi. The
fourth Defence witness, Mr. Branimir Bugarski, wasable to attend the OTP
interview scheduled for 5 June 2008 due to his poealth condition at the
time? [REDACTED]**® The Defence of Sredoje Lukiimited its examination
in chief to a minimum. The Defence recalls that Fvesecution did not present
any specific rebuttal witness with regard to thibiatlefence offered by the

Defence of Sredoje Luki

%9 prosecutor v. Milan Luki and Sredoje Luki,“Defence Notice under Rule 67(A)(i)(a) and Reqdest
Extension of Time” filed confidentially on 14 Novéer 2007;“Sredoje Lukis Defence Notice under Rule
67(A)(i)(a) and Request for Extension of Time” @ileonfidentially on 10 December 2007;“Sredoje I&isi
Additional Defence Notice under Rule 67(A)(i)(ajfetl confidentially on 8 January 2008;“Sredoje Lii
Clarification of Defence Notices under Rule 67(¥H)”,filed confidentially on 2 June 2008.

“9prosecutor v. Milan Lukiand Sredoje LukjStatus Conference on 2 September 2007,T.124.

“1 prosecutor v. Milan Lukiand Sredoje Lukj“Decision on Defence Motion for Extension of Timeder
Rule 67(A)(i)(a)",20 November 2007;“Decision on litlks Defence Motion for Extension of Time under Rule
67(A)(i)",14 December 2007;“Decision on Prosecutoklotion for an Order Requiring the Accused Laito
Clarify Alibi Notice Served under Rule 67(A)(i)(aX5 May 2008

2T 3671-3672.

*13 Transcript of OTP interview with Witness Zorka liélkendered as 2D44;Transcript of OTP interview
with Witness Veroljub Zivkovd tendered as 2D53 and 2D54.The OTP interview wiilojkb Popadé was
not tendered into evidence since the Defence dbpps witness from its witness list due to Milojko
Popadé’s serious health problems prior to his schedubstimony in The Hague,see T.3768-3769.
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191. Once the war in Bosnia started, Sredoje Eukiought his wife and children to
Obrenovac in March 1992 where they initially staysdthe house of Milojko
Popadé.*** At the end of April 1992, Sredoje Lukand his family then moved to
one of Branimir Bugarski’'s houses in the villagekofinska in Obrenovac where
they stayed until the end of October 1982.

192. In 1992, the Serbian Christian Orthodox holidayHoly Trinity was on Sunday
14 Juné'!® This day is also the village feast day of theagi#é of Obrenovac in
Serbia®’ Sredoje Luké celebrated this holiday together with his familyda
friends at the house of Milojko Popadn Obrenovac. In the evening, he went to
the “Posavina” store in order to get some beertakd them to Mr. Popads
house. Witness Veroljub Zivkayiestified that he met Sredoje Ldkat the store
in the evening of 14 June 1992 and Sredoje d¢.tdid him that he had come to

celebrate the village feast day at Milojko Popadhouse'®

193. At one point Sredoje Lukiand the store owner started arguing about a ofate
beer bottle$® The shop-keeper would not give the beer bottl¢srtobecause he
did not bring empty bottles in exchar§@ After this quarrel, Witness Zivkoi
continued to have a conversation with Sredoje &fiki about two hour&* Later
on, Milojko Popadi came to the store and after a while went backidgchbuse

22 Witness Zivkow's testimony is corroborated by

together with Sredoje Luk
Witness Branimir Bugarski, who remembered being &ibout Sredoje Lukis
quarrel with the shop keeper of the “Posavina’estoy Mr. Popadi during the

evening of Holy Trinity in 1992 when Popadind Sredoje Lukishortly passed

“142D41,para.3.7.3732.

4157 3732-3733;T.3622;2D47,para.5.
4192D43;T.3613-3614.
“172D42.T.3612-3613;3640;2D47,para.”.
“182D41,para.5.

*192D41,para.5.

4202D41,para.5.

“219D41,para.5.

4222D41,para.5.
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by his housé* Mr. Popadt then drove Sredoje Lukiback to the house, where
he and his family were living at that tirfi&'

194. Witness Zivkové testified that he and his friends recollectedl discussed the
dispute between Sredoje Ldlkand the shop owner of the Posavina store on Holy
Trinity in 1992 while celebrating the Pentecosthia following two or three years
since it was a memorable incidéfit.He testified that he was able to remember
this particular Holy Trinity in June 1992 becauseas the first Holy Trinity after
the breakout of the war in Bosrfi&. Witness Bugarski remembers the Holy
Trinity in 1992 because he and his family were iouming at that time; his
brother had died the previous year in Novemberthadson of his wife’s brother
had died in March 199%/

195. The Prosecution’s attempt to affect the credipildf witness Zivkow by
confronting him in cross-examination with crimingidgement$?® a List of
alleged crime®¥® and a List of Misdemeanours proceddfefailed, as those
entirely irrelevant issues do not have any beawngthe credibility of this

witness’ testimony in the present case.

196. In relation to the List of alleged crimes and thstlof Misdemeanours procedures
against Mr. Zivkow, it is evident from both documents that it consemmainly
judgements of acquittal, whereas the remainingaimets of convictions involve
traffic offences, indeed none of which can be cd&i®d as severe acts.

197. With regard to the judgements, the Defence wishesuriderline that the

conviction of Mr. Zivkové contained in those judgements is irrelevant far th

42T 3740;2D47,para.7.

24T 3741.

25T 3656-3657.

25T 3654-3655.

*21T 3738-3739.

28 p199(First Instance Judgement of the Obrenovadda Court),P201(Second Instance Judgement of
the Disctrict Court in Belgrade).

*29p205,

*0p202.
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purpose of the present proceedings, as he wasated\ior violent behaviour and

not for false testimony, fraud or other comparapletentially relevant crimes®

Moreover, his criminal record has already beentddleand may not be used

against hinf'*?

198. In light of all the foregoing, the Defence subnithiat the only logical conclusion
that can be drawn from these witnesses’ testimaamessthe exhibits admitted in
the proceedings, is that the Accused Sredoje d welebrated the orthodox
holiday of Holy Trinity on 14 June 1992 in the aije of Krtinska in Obrenovac.
Witnesses Zivkovi and Bugarski testified that they both saw Sredajki¢ in
Krtinska village in the evening of the day of thelyHTrinity in 1992 which was
14 June 1992°3 Their testimonies, characterized by accuracy, isterscy and
credibility, unambiguously confirm the alibi offeteby the Accused Sredoje
Luki¢ and prove that Sredoje Luékivas nowhere near ViSegrad at the time of the

incident.

4.2.1.3 Conclusion and Final Remarks
4.2.1.3.1 Sredoje Luké Was Not Identified at the Pionirska Street Incident

199. It is respectfully submitted that Sredoje Léikvas not identified as one of the
perpetrators of the Pionirska Street fire on 14eJaB92 by any of the eight
Prosecution witnesses beyond reasonable doubedndather than strengthening
an identification of the man purported to be Sredajki¢, the combined effect of
the evidence serves to highlight the extent of taggies and inconsistencies
prevalent in the body of evidence relevant to tksue. The majority of the
witnesses’ physical encounters with “Sredoje kukifrom which the alleged
identifications have been made, were limited in harmand short in duration.

431 p199,P200,P201.
4329D409.
4332D43.
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200. It is significant that the three withesses whormldad have known Sredoje Luki
before the Pionirska Street incident, either dit see him themselves but rather
heard about Sredoje Luks presence from other people whose identificabon
recognition of Sredoje Lukihas not been proven by the Prosecution (VG-013
from Edhem Kurspallj Huso Kurspatdi from VG-013 and his own father); or
indicated that he was wearing a stocking overdue {VG-115), a detail that was
not confirmed by any other evidence. Two witnesalsgedly present in the
Memi¢ house in the afternoon of 14 June 1992, neverioresd Sredoje Lukias
one of the perpetrators (VG-078 and VG-101). Tweotwitnesses who did not
know Sredoje Luki prior to the incident testified that they eithed dot see or
did not hear Sredoje Lukiwhen he allegedly introduced himself (VG-018 and
VG-084). Finally, the testimony of Witness VG-038awvas only thirteen and a
half years old at that time and claimed to haven $8eedoje Luké” at the Memé
and Omeragi houses, stands in stark contradiction to the ceassnination and
his previous testimony in théasiljevic case where he testified under oath that he
did not identify any of the perpetrators of theridiska Street fire.

201. Lastly, the Trial Chamber should take into due aeration the fact that
Prosecution Witnesses Ferid SgahiG-133, VG-089 and VG-136, all of whom
testified about particular events in Visegrad on Jihe 1992 other than the
Pionirska Street fire, did not see Sredoje Luk that day.

202. Witness Ferid Spafiwho knew Sredoje Lukiwell,*** has never indicated that he
saw or met Sredoje Lukion 14 June 1992 in any of his four previous wisnes

statement&>® [REDACTED]**°* [REDACTED].

203. [REDACTED]**’ [REDACTED].

434T 560,

4% p20:P21;1D6;1D7.
436 p14:P15;P19.
“7p161.
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[REDACTED]**® [REDACTED]**® A very similar description of the alleged
perpetrators of the Pionirska street incident wawiged by witness VG-10%?
This description of the man with black hair andack moustache does not match
with the physical appearance of Sredoje kuKihe video bearing exhibit number
P203 which was recorded just after Sredoje tulwas captured clearly

demonstrates this.

Furthermore, witness VG-136 testified about thenewe the village of Dubovik
on 14 June 1992, stating that Serb soldiers camnibigovillage, told people to
leave their houses and go down the main road whesewere to wait for busses
which were organized to drive them in a convoy tov@ and Kladanf* VG-136
named the men whom she recognized involved inetémt*** She further named
Milan Luki¢ as well as other soldiers whom she saw on the rsqirare in
‘Visegrad’ when the bus arrived théf€.Nevertheless, this witness also never

mentioned seeing Sredoje Laldnywhere in ViSegrad on 14 June 1992.

4.2.1.3.2 Sredoje Luké’s Alibi

206.

207.

Apart from submitting that Sredoje Lukiwas not identified as one of the
perpetrators of the Pionirska Street incident, Diefence submits that Sredoje
Luki¢ could not have committed the crimes charged in Seeond Amended
Indictment because he was not present in ViSegnati4doJune 1992. Instead, he
was celebrating the Serbian Christian Orthodoxdagliof Holy Trinity in the
village of Krtinska in Obrenovac with his family égfriends.

Both alibi witnesses for the Pionirska Street ieai] Witnesses Veroljub

Zivkovié and Branimir Bugarski, provided consistent andditie accounts of

38 1D48,p.3;T.1769.

4397 1756;1D47,p.6;1D48,p.3.
40T 1432-1433.

41T 6797-6798.

42T 6798.

443 T.6801-6804.
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Sredoje Luki’s presence in Krtinska, Obrenovac on the Holy ityim 1992, i.e.

on 14 June 199%*Witness Zivkowt and Witness Bugarski who recalled Sredoje
Luki¢ being involved in an altercation with the shop ewnof the Posavina store
in Obrenovac on the evening of 14 June 1992 bathiged credible reasons for
their ability to remember this particular Holy Titynin 1992, namely because it
was the first Holy Trinity after the breakout oktlwar and Witness Burgarski’'s
family was in mourning because of the death of these family members a few

months before.

208. For the reasons detailed above and elsewhere snFihal Brief, the Defence
submits that the Prosecution has failed to prosec@se against Sredoje Léki
beyond reasonable doubt in relation to Counts 8Kl1®. accordingly submitted
that not-guilty verdicts should be entered in relatto these counts alleged

against the Accused, Sredoje Léjkin the Second Amended Indictment.

4.2.2 House Burning in Bikavac (Counts 13-17)

209. Sredoje Lukt is further alleged to have committed and aided @metted in the
commission of the crimes of extermination, murdehumane acts and cruel
treatment of approximately 70 civilians in a hobsening in Bikavac on or about
27 June 1992. Some of the names of the killed iddals are detailed in Annex B

to the Second Amended Indictment.

210. The Trial Chamber must determine whether the Prdset proved beyond

reasonable doubt the following charges:

(a) COUNT 13: Extermination, a Crime against Humanfynishable
under Articles 5(b) and 7(1) of the Statute of Tdunal;

4442D43.
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(b) COUNT 14: Murder, a Crime against Humanity, punidbaunder
Articles 5(a) and 7(1) of the Statute of the Triblin

(c) COUNT 15: Murder, a Violation of the Laws or Custwof War,as
recognised by Common Article 3(1) (a) of the Gen€amventions
of 1949, punishable under Articles 3 and 7(1) & 8tatute of the
Tribunal;

(d) COUNT 16: Inhumane acts, a Crime against Humapiyishable
under Articles 5(i) and 7(1) of the Statute of Thiédunal;

(e) COUNT 17: Cruel treatment, a Violation of the LamrsCustoms of
War, as recognised by Common Article 3(1) (a) of the &@an
Conventions of 1949, punishable under Articles 8@ &(l) of the
Statute of the Tribunal.

211. In support of these allegations the Prosecutiorphaguced evidence provided by

the following witnesses:

(a) Zehra Turjganin (25/09/2008, 04/11/2008 — 05/11/2008);
(alleged eyewitness and victim)

(b) VG-115 (27/08/2008 — 29/08/2008); (alleged eyevate

(c) VG-058 (11/09/2008); (alleged eyewitness)

(d) VG-035 (15/09/2008); (hearsay)

(e) VG-119 (01/10/2008 — 02/10/2008); (hearsay)

() Huso Kurspalti (01/09/2008); (hearsay)

212. Some of the witnesses identified above purportdthte identified Sredoje Luki
as one of the perpetrators of the house burningikavac on or about 27 June
1992. No evidence alleging Sredoje LdikiArticle 7(1) responsibility for the
crimes alleged in Counts 8-12 of the Second Ameriddittment comes from
any other source. It is submitted that none ofeéhegnesses can be safely relied
upon to find Sredoje Lukiguilty under Article 7(1) of the Statute.
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213. The Defence submits that on 27 June 1992 Sredoja¢lwas present in
Obrenovac and Belgrade and travelled back fromradkiyto ViSegrad in the late
evening hours. In the morning of 27 June 1992, §esduki¢ stayed at one of the
houses of Witness Branimir Bugarski in Obrenovaatet on, Sredoje Luki
together with his wife and his two children traeellto Belgrade, where they
visited his brother and his sister in law, Witn&sska Luki, and their newborn
child at his brother’s apartment. In the afternod27 June 1992 at around 4pm,
Sredoje Luké and his family drove back to Obrenovac, where hat mith
Witness Bugarski in the late afternoon. Sredojeitukas at no time present in
Bikavac on 27 June 1992.

214. In support of its position, the Defence for the Ased Sredoje Luki has

produced the following witnesses:

(a) Zorka Lukic (01/12/2008); (lives in Belgrade and is married
to Sredoje Luki’s brother, Slavko Luki. Sredoje Luki and
his family visited her, her husband and their nennlahild in
Belgrade in the afternoon of 27 June 1992);

(b) Branimir Bugarski (02/12/2008); (lived in Obrenovait his
life; has known Sredoje Luki since the early 1980'’s.
Sredoje Luké stayed at one of his houses in Obrenovac in the
morning of 27 June 1992; he met Sredoje Eukn
Obrenovac in the late afternoon of 27 June 1992).

215. A review of the entirety of the evidence presertigdhe Prosecution as it relates
to the criminal liability of Sredoje Lukifails to prove his guilt beyond reasonable
doubt of the crimes charged against him in the S@d&mended Indictment. He
was not present in Bikavac on the day of the hdusaing. Therefore, the Trial

Chamber must acquit him of Counts 13-17.
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4.2.2.1 Evidence presented during the Prosecutioase

4.2.2.1.1 Witness Zehra Turj&anin
4.2.2.1.1.1 Zehra Turj&nin Allegations

216.

217.

218.

Zehra Turjganin testified that on 27 June 1992, she spentdthe at home
together with several family members and neighb8tirk is alleged that in the
evening, several armed soldiers came to her housdcdd the people inside to
come outside and that they would set up a convégkie them to Bajina Bast&®
The witness claimed that among the soldiers wasMilukic and his cousin or
uncle about 50 years of age whose last name id.aldé who used to be a police
officer.**’ The Defence recalls that this witness made suwaimslfor the first time
16 years after the incident, despite having givermerous statements and

interviews in the meantime.

It is Zehra Turjdanin’s testimony that she and the other peopleerhbuse were
escorted by the men to the house of MehocAfff When they entered the house,
there were already a number of people, mainly methad children and elderly
persons, inside the hou¥€ At some point, the soldiers allegedly threw roeks
the house in order to break the windows, then thresome grenades and shot at

the people inside the house, after which theyreehbuse on firé>

When Zehra Turj&anin tried to escape through the door she realisatithere

r451

was a metal garage door leaning against and blgdkia door.>~ She, however,

managed to slip through an opening of approximaéélyentimetres and escape

445 T 2301- 2305.
446 T 2308-2311.
447T 2309-2310.
48T 2311.

49T 2311,T.2314.
40T 2315,

41T 2316.
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the fire**? She burned her hands when touching the doors becéuey were
burning and hot>® The witness claimed that she saw the men who &asked the

fire lying on the grass about 100 metres aivy.

219. After her escape, Zehra Tutgnin first went to Megdan, but later returned to
Bikavac. That same night she went to four sepdnateses to warn people to
leave?®® The fourth house where she then stayed for eldaga was the house of

the family Salic**®

Later on, a soldier of the army warned Zehra Tamén that
she should leave the area, because Miland kikew where she was staying and
would come and try to kill héP’ Accordingly, Zehra Turjgnin went to
Okruglo, where she stayed for four days and themt we foot to Medjedj&>® In
Medjedja she met Witness VG-032, her best friefdisband, who treated her

wounds*®

4.2.2.1.1.2 Zehra Turj&nin Credibility and Reliance

220. At the outset it needs to stressed that Zehra damja, the only known survivor
of the Bikavac incident, never implicated Sredojkit in the crimes committed
during this incident on 27 June 1992. Neither immnation-in-chief, nor in
cross-examination, nor in any of her previous vamestatements or media
interviews did she ever claim that Sredoje kukias one of the perpetrators of

those crimes.

221. In direct examination, the witness testified thata2y June 1992 she saw Milan

Luki¢ and a relative of his, who used to be a policeeffin Visegrad, in front of

4521 2317.
453 T 2334.
44T 2317.
455 T 2332.
456 T 2333,T.2336.
47T 2336.
458 T 2337.
49T 23309,
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her house. She was, however, not able to recalfirdtename of this relative and

provided a description that does not fit the AccuSesdoje Luki:

17 Q. You've mentioned soldiers. Can | asktgodescribe with as
18 much specificity as you're able what you demlabut the soldiers that
19 you saw?

20 A. One of the soldiers was Milan Lukic hiffisand | remember a
21 second man, his cousin, and his uncle whose igalso Lukic.

22 Q. Do you recall this person -- or did yawW the second person
23 you're referring to prior to this day?

24 A. Yes. | knew him. He used to be a patiffecer in the town.

25 THE INTERPRETER: Interpreter's correctiohw&s his cousin or
his uncle.

MR. GROOME:

Q. Are you able to recall the first naofiehat person, or did you
know the first name of that person?

A. No. I nolonger can recall.

Q. Can |l ask you to describe that pesspimysical appearance?

A. Yes.

Q. Please do so.

A. Yes. He was fairly strong, fairlyltaibout 50 years of ad&’

© 00 N o 0o b~ W DN PP

222. The Defence emphasises that since Sredojeclwés born in 1961, he was only
thirty years old in 1992 and not in his fifties; isein fact about the same age as
the witness. As Zehra Tugjanin’s description does not contain any other g$jeci
identifying feature, the Defence respectfully sutsnthat this witness did not
identify Sredoje Luki as being present at the crime scene on 27 Jurie 199

223. The Defence further recalls the following testimafyehra Turjdanin:

5 Q. After you got outside of the house did gee anyone?
6 A. Yes, |did. | sawthe men who had caukedire.

7 Q. Where precisely were they?

8 A. About 100 metres away. They were lyamgthe grass.

460 T 2309-2310.
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9 Q. Could you see what they were doing?
10 A. Yes. They were lying on the grass.
11 Q. Did they see you?

12 A. Yes, they saw nié!

The witness thereby reiterated that she had seepditpetrators who had caused
the fire and yet she did not identify Sredoje lédukimong the group of men.

After the Bikavac incident, Zehra Tuégnin provided several interviews and
statements in which she described and/or namedilteged perpetrators. The
Court should attach due weight to the fact thatrd@hurjaanin did not mention
Sredoje Lukt a single time in any of these statements or idars, as will be

further demonstrated below.

[REDACTED].**? Given the close temporal proximity to the incidehe witness
had a very fresh memory of the events during ihss interview. In this interview

Zehra Turj&anin did not mention Sredoje Luékin any way.

During her stay in Medjedja, Zehra Tufgain gave another video interview
during which she did not mention any participatioh Sredoje Luki in the
Bikavac incident eithef®® even though she had provided a detailed desanipfio

the perpetrators:

Journalist Did you recognize any other criminals at the me

ZT: They were all mere whipper-snappers, some of tleked like they were not merely drunk,
but drugged as well. That's how terrible their bébawas. There was an older man. | think |

would recognize all those people, but | don’t krtbwir name45

41T 2317.
462 pgg,
4632D37.

442D37,p.3,para 2.
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The only reasonable conclusion that can be drawnth& none of the
abovementioned descriptions of the alleged pengetranatches the physical

appearance of Sredoje Lulat the time.

227. On 30 July 1992, Zehra Tudjanin provided a witness statement in the presence
of other witnesses, one of them being VG-8%32vet again, Sredoje Lukiwas

not mentioned in that statement.

228. Shortly after she left Medjedja, another interviewas conducted with Zehra
Turjasanin in Tuzla®® In this interview she described the course ofiticilent in
great detail and named the perpetrators whom stieltegedly identified at the
time. The fact that throughout this interview, ZeRmurj&anin did not mention
Sredoje Lukt as one of the perpetrators is therefore of paraiiooportance for
the Chamber’s assessment of Sredoje dskilleged participation in the Bikavac

incident.

229. [REDACTED]*®’ [REDACTED]. In that interview, Zehra Tugjanin named
numerous alleged perpetrators of the incident ltitagain, she did not mention

Sredoje Lukt as one of the perpetrators.

230. Additionally, in the interview given to the dailyewspaper “Oslobodjenje” from

0468

Sarajevo,” Zehra Turjdanin again did not mention or describe Sredoje ¢ aki

one of the perpetrators.

231. In sum, Zehra Turfgnin never implicated Sredoje Ldkin the Bikavac incident.
This is of great importance given that she repdaiddntified several individuals

whom she claimed to have been responsible for tkavBc fire.

485 2D 36.
466p1309.
467 2D38.
468 2D309.
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232. As will be shown below, there also exists strongralorating evidence
supporting the above conclusion that Zehra Tan@a has never ever implicated

Sredoje Lukt in the Bikavac incident.

233. First, the Defence refers to two OTP-ICTY witnetgeanents provided by Zehra
Turjasanin’s brother, VG-088, in 206% and 2008"°

234. As Zehra Turjaanin explained during her testimony on 4 Novemi@08? she
told her brother, VG-088, about what had happenedet only when they came
to Medjedja’’™*

235. According to the statement of VG-088 dated 25 Jgn2801%"% which was
tendered by the Milan LukiDefence through Zehra Tu&gnin during her cross-
examination on 4 November 2008, VG-088 met hisesist Medjedja shortly
after the Bikavac fire, where they both stayeddoe and a half months before

473
a

jointly leaving for Zenica.” The only reference to Sredoje Lékin this 2001

statement is the following:
“I knew Sredoje LUKIC, he was a policeman. | nesaw him during the war.”

236. Additionally, in his OTP-ICTY witness statement picded on 20 August 2008, in
which he recalled his sister's account of the Bdafire, VG-088 did not state
that Sredoje Luki had been alleged by his sister to have been ontheof

perpetrator§’*

489 1 D86.

4701 D84,

471 T 3336.
4721D86.
4731D86,p.3.

474 1D84,para.9.
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In fact, nowhere in these two statements did VG-088icate that Zehra
Turjatanin ever implicated Sredoje Lukin the Bikavac incident in any of their

conversations.

Secondly, the Defence stresses that VG-032, whordicg to his own testimony
had been a very good and close friend of Zehraadamjn?"® never indicated that
Zehra Turjganin had ever incriminated Sredoje Lulkis one of the perpetrators
of the Bikavac incident. [REDACTED}® and when she provided a written
statement on 30 July 1992, Questioned about Sredoje L&kh examination in
chief, VG-032 testified the following:

18 Q. VG-32, you say that you also recognigedtiner person in the

19 another person in the courtroom. Could ydwetethe full name of the
20 other person that you say you recognise?

21 A. That's Mr. Sredoje Lukic.

22 Q. And where do you recognise him from?

23 A. lknew him. He worked as a police offige Visegrad before the

24 war. |really never heard much of him, améver mentioned him in any
25 of my statements. You just asked me whetkaew him, and if | said

1 no, | don't know this man, it would be a“i@.

Consideringthat VG-088 and VG-032 were both very close to Zehurjaanin
and each of them talked with her about the Bikdiracshortly after the incident,
and the fact that both of them new Sredoje tuwkary well, it can reasonably be
expected that Zehra Tuganin would have mentioned Sredoje Lilkiname or
his description in relation to his alleged partatipn in the Bikavac fire in any of

their conversations if she had identified him as ofhthe perpetrators.

Despite the fact that Zehra Tuf@nin did not mention or describe Sredoje kuki
once in any of her evidence, the Defence of Sredoke¢ opted to challenge her

475T.1186.

476 pgg.

477 2D36.
478 T.1230-1231.
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veracity through cross examination. When enquirabgut the intention of the
Defence of Sredoje Lukito cross examine this witness, the Honourableidines

Judge made the following remark:

19 JUDGE ROBINSON: Mr. Alarid, may | interruppy. Mr. Cepic, may
20 I ask how long you will be? I've been reviegvthe examination-in-chief
21 of the witness, and | haven't observed muéttiat might be of

22 interest to you in relation to your cliéfi.

241. It is very telling that even in this cross examioat during which Zehra
Turjatanin once again had the opportunity to implicatedSje Luké in the
crimes committed on 27 June 1992, she did not patal him in any of those
crimes. The same holds true for Defence Exhibit83,2D36, 2D37, 2D38 and
2D39. Considering that the witness was able toigeoa detailed and indeed very
credible account of the events on 27 June 199Z%)usedoubts about Sredoje

Luki¢’s participation in this incident have been raibgcer evidence.

242. In the light of her severe suffering in consequeatéhe incident on 27 June
1992, the grievous loss of many family members,dbeious lack of a hostile
attitude towards Sredoje Lukand the fact that she is the sole direct eyewstnes
and survivor of the Bikavac incident, due weighowld be attached to Zehra
Turjatanin’s viva vocetestimony and other evidence given by her. luisnsitted
that those are of utmost importance for the Triab@ber's assessment of the
credibility and reliability of the Prosecution Wésses VG-115, VG-058, VG-
119, VG-035 and Witness Huso Kurspabiscussed below. Zehra Tufgmin’s
evidence will be equally important for the Chambettetermination of whether
the Prosecution has proved Sredoje Liskparticipation in the crimes allegedly

committed on 27 June 1992 beyond reasonable doubt.

479 T.3330.
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4.2.2.1.2 Witness VG-115
4.2.2.1.2.1 VG-115 Allegations

243. VG-115 alleges that one early evening in late JuA82 when it was still
daylight, she witnessed a fire in the house of Mekpé¢ in Bikavac?®®
[REDACTED].*®* Milan Luki¢ was shouting to make the people enter the house
faster?®? Sredoje Luké who was wearing a balaclava also shouted at thplge
and pushed them aroufif. VG-115 claims that the last people that she saw
entering the house were four female members o th¢anin family, including

Djulka and Zehra Turjanin**

244. [REDACTED].*®®> VG-115 allegedly witnessed this incident while stvas
standing in the orchard belonging to Medo Mulah&SifREDACTED]*®’

4.2.2.1.2.2 VG-115 Credibility and Reliance

245. The Defence submits that VG-115 did not see Sreldaké being present on the
27 June 1992 at the Bikavac incident. During tlessfexamination, the Defence
revealed that VG-115 did not identify Sredoje Liukeyond reasonable doubt. To
the contrary, doubt was cast on her reliability amddibility through cross-
examination. For this reason, VG-115's testimongusth not be relied upon by
the Tribunal.

246. At the outset, the Defence reiterates that the detdon did not prove beyond
reasonable doubt that VG-115 was in fact capableadgnizing or identifying
Sredoje Luké in Bikavac on 27 June 199%

480T 698;T.776.

81T 699;T.701-702;T.739-740;T.744.
82T 716.

83T 717.

484T 703-705.

85T 702;T.717;T.763.

486 T 705.

4871 T 712;T.716-717;T.738.
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247. Similar to her testimony regarding the Pionirskee&t incident, with respect to
the Bikavac incident, VG-115 again claimed that then purported to be
“Sredoje Luké” “wore a balaclava not to be recognizé®® In cross-examination,
however, VG-115 did not provide any reasonable anguion as to how she was
possibly capable of identifying the person purpbrte be Sredoje Lukiif the
man was wearing a “balaclava” at the tifitAdditionally, it needs to be stressed
that the fact that “Sredoje LuKRiwore some sort of stocking on his head during
the Bikavac incident is not corroborated by anyeothitness or evidence in these
proceedings. None of the other witnesses testiffet one or more of the

perpetrators wore anything over their head.

248. Another reason why her testimony should be deemeeliable is the fact that it
stands in strong contradiction to the testimonthefsole survivor of this incident,
Zehra Turjganin. As has been pointed out above, Witness Z&hrgcanin
testified that she saw the men who caused thedfireng her escape but never

claimed that Sredoje Lukwas among this particular group of perpetrators.

249. [REDACTED]** [REDACTED]*®?* [REDACTED]*®*®* [REDACTED]**
However, such testimony is contradicting the testignof Zehra Turjganin who

claimed that the perpetrators were lying on thegrext to the houdé>

250. Exhibit 2D2, on which Witness VG-115 marked in diéint colours the main
street and the place where she was located dutweg itcident, clearly
demonstrates the discrepancy in her testimonys Itlearly visible from this

exhibit that there are significant differences lbedw the positions where this

“88 See alsaras. 152, 156 and 165 of this Brief.
89T 717-718.

490T 780-781.

“911D18.

4921D18,p.12.

4931D18,p.12.

94T 702;T.705.

49T 2317.
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witness was allegedly standing, namely on the rragd according to her

statement and in the orchard near the house aogptaliner testimony.

251. [REDACTED].**® [REDACTED].*’

252. Throughout her oral testimonies and written statdimie witness has shown a
strong biased attitude. This has been demonstiayeter refusal to give an
interview to the Defence team of Sredoje liuiki the pre-trial phas&®

253. The Defence finally reiterates that in tasiljevic case the Trial Chamber did not

regard VG-115 as a reliable and credible witrfé$s.

254. For the above reasons, the Defence of Sredojetlrakpectfully submits that the
Trial Chamber dismiss the evidence of VG-115 aslialsle and not credible

concerning Sredoje LuKs participation in the Bikavac incident.

4.2.2.1.3 Witness VG-058
4.2.2.1.3.1 VG-058 Allegations

255. VG-058 testified that one evening she saw Milan itulSredoje Luki, Mitar
Vasiljevi¢, JoviSa Planojeviand some others arrive in a red Passat and force a
group of roughly 60 people to enter the house afid/alji¢ in Bikavac>® Milan
Luki¢ had a short rifle, which he was using to push feedyo the housé™ It is
alleged that Sredoje Lukiwas also pushing people inside the hodé&/G-058
heard some banging noise and then the door shdeslyd®® According to VG-

058'’s testimony the perpetrators used petrol awd tsacer bullets into the house

49T 784.

497 T 784.

498 T 791.

4997 .793Vasiljevié , Trial Judgement,paras.89-90,159.
00T 1597;T.1600.

01T 1508.

02T 15098.

03T 1597.
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to set it on fire®* VG-058 allegedly saw Milan Lukipushing two girls into a van
and Milan Lukg, Sredoje Luki, Mitar Vasiljevic and JoviSa Planojevigetting
into the car® They proceeded to leave by way of the street teadiom
Banpolje to the towA”® When VG-058 witnessed the incident, she claimed to
have been standing in front of Meho Al§ house, which is about five meters
away>®’ She further asserts that she stayed there unkitaZ&urja&anin had

passed and then set out in the direction of Seg&hje
4.2.2.1.3.2 VG-058 Credibility and Reliance

256. The Defence submits that VG-058 did not see SreHuoja¢ present at Meho
Alji ¢’'s house on the 27 June 1992In cross examinatien,Defence revealed
striking discrepancies and decisive inconsistendiesVG-058's testimony.
Therefore, doubts were cast on this witness’ rditgband credibility through
cross-examination. Since VG-058 was not able tovigeo any sufficient
explanation for these notable inconsistencies, B88'€ testimony is unreliable

and as such should not be relied upon by the Tabun

257. In her testimony given before this Court, VG-05&irled to have been an
eyewitness of the Bikavac incidefit. However, the inconsistency between her
oral testimony and other admitted evidence inclgdier own prior statements
and the testimony of and exhibits tendered throotijler witnesses raise serious
doubts on the reliability of her testimony givenfdse this Honorable Trial
Chamber.

258. [REDACTED] ' In her oral testimony, she further asserted that&e Luké

04T 1597;T.1602.
05T 1604-1605.
06T 1604.

07T .1600.

08T 1607.

09T 1597-1598.
*191D40,p.1.
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was a member of the White Eagfé§These claims, however, evidently stand in
contradiction to Exhibits P209 through P214 and demnce given by
Prosecutiont? and defence witnessédproving that Sredoje Lukiwas a full paid
active member of the professional regular policenduthe relevant time of the

incidents

259. [REDACTED]** [REDACTED]’* [REDACTED]>!® [REDACTED]. It is
highly unlikely and implausible that had the witsesideed witnessed the

incident, she would have omitted to mention itha 1992 and 2002 statements.

260. [REDACTED],>'” a claim that she later on repeated in her orgimesy on 11
September 20082 VG-058 was, however, not able to describe anyiquaar
identifying features of the man purported to bedSje Luki. She simply noted
that he was dressed the same as Milan dUki The Defence therefore
respectfully submits that the Prosecution has notvgd beyond reasonable
doubts that this witness was able to recognisedgrddikic among the group of

perpetrators and that her testimony lacks religbili
261. [REDACTED]>?*° [REDACTED]*! [REDACTED]. This failed attempt of in-
court identification raised further doubts on VG3G5alleged identification of

Sredoje Lukt as one of the perpetrators of the Bikavac incident

262. Moreover, VG-058 claimed that she lost two closktiees in the Bikavac

11T .1588.
*12vG-064,VG-024,VG-133
13 All three Sredoje Luki Defence witnesses and Milan Laldefence witnesses
MLD23,MLD24,MLD25.

514 1D40.

515 1D41.

516 1D42.

*171D43,para.41.

5181 .1597-1598.

5197.1598.

20T 1581-15886.

%21 T.1582.
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incident. [REDACTEDF? [REDACTED]>*® [REDACTED]>** It has to be
noted, however, that these names are neither listédhnex B of the Second
Amended Indictment nor in the ICRC List of Missiigrsons from Bosnia-
Herzegovina?® which raises doubts as to the credibility of thitness’ evidence.
[REDACTED].>?

263. Furthermore, VG-058’s testimony is not compatibighvihe testimony of Zehra
Turjatanin®?’ Nowhere in her testimony did Zehra Tugain indicate that she
had seen VG-058 during the night of the incidemtcdntrast, VG-058 claimed to
have seen the wounded Zehra Temjan after the incident, but she did not

mention Zehra Turj@nin’s activities in the neighbourhood after herage3?®

264. The Defence finally points to VG-058's unreliabjlibn the grounds of her
inability to identify the house of Meho Adjion an aerial photo. The witness’
respective marking (“MA”) made in Prosecution Exhi®99 does not reflect the
accurate location of Meho Adjis house at the time. Since the witness testified
that she had been familiar with the area and cldimiehaving witnessed the
Bikavac incident from a distance of five metresyolif serious doubts are cast on
VG-058's presence at the crime scene at the tintheoBikavac incident and on

the reliability of her testimony as a whole.

265. For the above reasons, the Defence of Sredojetlrakpectfully submits that the
Trial Chamber dismiss the evidence of VG-058 aslalyle and not credible

concerning Sredoje Lukiin regard to the Bikavac incident.

22T 1608.

52T .1632-1633.
524T.1633-1634
52p119,P120.
526 T 1635.

21T 2332.

28T .1607.

59T 1597
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4.2.2.1.4 Witness VG-035
4.2.2.1.4.1 VG-035 Allegations

266. According to VG-035’s testimony, at about 5am on Rihe 1992 someone

267.

268.

269.

banged at the door of her hodd&She claimed that when her mother-in-law
opened the door, Milan Lukiand Sredoje Lukiand another person entered the
house>! It is alleged that Milan Luki pulled the bed covers off VG-035 and
made derogatory remarks, while Sredoje Eukas standing behind hifi? After

a while, they left the housé®

[REDACTED].>** [REDACTED]>*

The witness further claimed that on the same degyral 4pm or 5pm, Milan
Luki¢ returned to her house with a group of peopleuiticlg Sredoje Luki, all
of which arrived in Behija Zukis red car*® She testified that Sredoje LdKeft

the house before Milan Lukivho stayed to take away all VG-035's jewell&t.

According to VG-035, sometime after Milan Ldkhad left, she heard loud
shooting®*® At about 9pm, she looked through the bathroom win@nd saw a
huge flame3® At approximately 1 a.m. on 28 June 1992, Zehrajafanin
banged on the dodf’ When VG-035's mother-in-law opened the door, Zehra
Turjatanin told them that Milan Lukihad set the people in Meho Alg house

on fire, that her arms, hands, and hair were buameldthat she did not succeed to

5301.1660.

31 7.1660-1661.
5327.1663-1664.
533 T.1664.

534 T.1664-1673.
55 T1.1673.
5%61.1675,T.1677,T.1680.
537 T.1675.

538 T.1681.
53971.1682.
54071.1683.

Case No. IT-98-32/1-T 102 12 May 2009



13035

save the life of her sister, who burned to dé&thBefore she left, Zehra

Turjasanin told them to run away since they would alssdteon fire’*?

4.2.2.1.4.2 VG-035 Credibility and Reliance

270. The Defence submits that VG-035 did not see Srelddf& at the crime scene in
Bikavac on 27 June 1992. During cross-examinatiom Defence revealed that in
fact VG-035 did not identify Sredoje Lukibeyond reasonable doubt. To the
contrary, doubt was cast on the witness’ religb#ihd credibility through cross-
examination. For these reasons, VG-035’s testinstioyld not be relied upon by
the Tribunal.

271. At the outset, it has to be noted that nothing @&-835’s testimony suggests that
Zehra Turj&anin had incriminated Sredoje Ldkas one of the perpetrators of the
Bikavac incident when Zehra Tuégnin informed VG-035 and the others present
in the house in the early morning on 28 June 13fitathe fire in Meho Alg’'s

house>®

272. Serious doubts were cast on VG-035's ability taatdy recall the events of the
Bikavac incident by her inability to mark the locat of Meho Alji¢’s house in
examination in chief. It has to be noted that thesBcution expressly asked the
witness to only mark the house if she is certath ot to mark the diagram if she
is not able to clearly identify where the housé*fsThe fact that VG-035
nonetheless marked a house different from the ofeMeho Alji¢,>*
demonstrates the need for great caution to be isedravhen evaluating VG-

035’s credibility and reliability.

>417.1683-1684;T.1706-1707.

427.1684.

>437.1683-1684.

44 T.1659.

*°pP101,P102.See also Zehra Tigjain’s correct markings on the same aerial phofgigon P133 and
P134.
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273. [REDACTED],**° [REDACTED]>**' [REDACTED]** [REDACTED]>*

[REDACTEDJ

274. [REDACTED]

275. The Defence submits that as the identification adsible perpetrators of alleged
crimes constitutes one of the investigators’ maljectives when conducting
witness interviews, it is very unlikely and indeietplausible that had the witness
mentioned the name of Sredoje Lalkduring the interview, the investigators
would have forgotten to include the name in theness statement. The Defence
further stresses that the Prosecution did not ptemey evidence corroborating
the witness’ claim of still having been “in a staié shock” at the two-days
interview in the year 1998 during which she faitedmention Sredoje Lukias
one of the alleged perpetrators.

276. [REDACTED],>*? testified before this Honorable Trial Chamber tehae knew
Sredoje Luké as he used to to live in a rented appartment in Hoaise’>
[REDACTED].>** CW2 described the same incidents as VG-035 ttaireed on
27 Junel992. [REDACTEDF® With regard to the events in the evening of 27
June 1992, CW2 described that only one man cameamkdall the money and
gold and did not let them leave the house. [REDADJ'E® [REDACTEDJP”’
[REDACTED]. Testimony of CW2 further clearly demarages and rebuts VG-
035’s attempt to change her statement from 1998itir her testimony before the

0T 1727-1728.

*71D44.

8T 1725,

49T 1727-1728.

0T 1727.

171729,

52 p336,page 34;T.7085;P100.
53 CW2,9 April 2009,7079-7080.
54 p336,pages 32-34.

5 |bid.

¢ p336,pages 37-38.
71D44.
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Honorable Trial Chamber. CW2'’s testimony demonssahe unreliability of
VG-035’s changed testimony and unambiguously shibvas Sredoje Luki did
not participate in those crimes.

For the above reasons, the Defence of Sredojetlrakpectfully submits that the
Trial Chamber dismiss the evidence of VG-035 aslialsle and not credible

concerning Sredoje Luki

4.2.2.1.5. Witness VG-119
4.2.2.1.5.1. VG-119 Allegations

278.

279.

VG-119 testified that together with her mother-nv| her two sisters-in-law and
other female family members, including Dzemila Ramposhe stayed at an
abandoned house at the top of Bikavac for aboudgs until 27 June 1992

On 27 June 1992, at about 8 p.m. in the eveningroap of armed Serbs
including Milan Luki and about five or six other Serbs entered thedddhe
armed Serbs inquired whether there were any wommn Zupa and left the
house after about 10 or 15 minutédlt is VG-119's testimony that she and her
mother-in-law recognized Milan Luki and her mother-in-law and Baksa
Ramovi further recognized Mitar Vasilie¥iamong the Sert! She claimed
that just before 10pm, the same armed Serbs canketbahe house and Milan
Luki¢ pointed his finger at VG-119, VG-094 and Zumra R&i® telling them
that they would be going with them that nigfftVG-119 pretended to faint>
Milan Luki¢ then told the women that he would come back aftdthe house
together with the other SerB¥.

58T 2402-2403.
59T 2403.
60T 2403-2404.
61T 2404.
62T 2405.
63T 2405-24086.
64T .2407.
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280. According to VG-119, right after midnight, at abd&dam, someone knocked on
the door and when VG-119’s mother-in-law openeddber, they saw Dzemila
Ramovit and Zehra Turjgmnin whose upper body was badly buri®dThe
witness claimed that Zehra Tufgnin told them that over 70 persons had been
assembled in a house further down the road, whah set alight and that she had
been able to save her I Zehra Turjaanin further said that Milan Lukiwas

responsible for the burning of the peopié.

281. VG-119 testified that she met Zehra Tdgain again in Okrugla, and walked
with her to Medjedja®® She later visited Zehra Tugjanin who was staying at the
medical statiorr® In total, VG-119 allegedly spent about 20 dayshwiiehra
Turjasanin®’® In Okrugla, VG-119 heard from the soldiers theoact that Zehra
Turjasanin had given ther{* She listened in on an interview provided by Zehra

Turjasanin to two journalist3’?
4.2.2.1.5.2 VG-119 Credibility and Reliance

282. The Defence submits that VG-119 did not see SreHoie¢ in Bikavac on 27
June 1992 and that she could not have heard Zemjadnin mentioning Sredoje
Luki¢’s name. During cross-examination, the Defence aleeethat in fact VG-
119 did not identify Sredoje Lukibeyond reasonable doubt. To the contrary,
doubt was cast on her reliability and credibilibyadugh cross-examination. For
this reason, VG-119 testimony should not be ralipdn by the Tribunal.

65T 2402-2408.
566 T 2408.

67T 2408.

68T 2414,

69T 2457-2458.
70T 2458,

51T 2458.

72T 2458,T.2477.
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283. Firstly, it needs to stressed that according todvem testimony, the witness did

not know Sredoje Lukibefore the Bikavac incideft?®

284. VG-119 testified that Zehra Tugjanin, who after having escaped the fire had

come to the house in which the witness was stagigtold her that Milan Luki

was the one who had burned the people &lité is also VG-119's testimony

that soldiers who had carried Zehra Taagain through the woods informed her

about having been told by Zehra Tégain that Milan Luké and Mitar Vasiljew

were the perpetrators of the Bikavac fif.

285. In her oral testimony, VG-119 noted that she foe first time heard Zehra

Turjacanin mention “Sredoje Luki during an interview conducted by two

journalists a short time after the incidéfft.In this context, the Defence

respectfully draws the Trial Chamber’s attentiontbe fact that during the

Prosecution’s re-examination, VG-119 admitted thla¢ merely inferred from

Zehra's description of “another man” that Zehra jatanin must have been

referring to Sredoje Luki

12
13
14
15
16
17
18
19
20
21

Q. Can you answer that question? What élaaything, did you

hear Zehra saying?

A. The description that | mentioned yestgrdlae description of

those men. She was asked during her intepaad/then she provided
that. She described Milan Lukic, Mitar Vaaific, the hat, the works.
And then she described another man who sHensei shorter than
Milan Lukic, not black hair like Milan Lukig'sather, brownish,
somewhat shorter. Not fat or anything, averaglly. That was the
description, and my inference was this musgelmseen the same person,

Sredoje Lukic. That's what | said yesterdag,same thing’’

53T 2497.
74T 2408.
ST 2416.
56T 2417.
571 T.2497.
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286. First of all it must be stressed that the desaiptf the man, from which VG-119
allegedly inferred that it must have been Sredojkid, does not match the
description of the Accused. As is demonstratedhaydtill image taken of both
accused in the courtrooM they are of the same height. Furthermore, the
Defence submits that it is impossible for VG-11%oadid not know Sredoje
Luki¢ from before, to reliably infer solely from a brigéscription of a man, that
this person is Sredoje LukiThe only rational conclusion therefore is that-VG
119 could not and did not identify Sredoje Likis a perpetrator of the alleged

crimes

287. In this context, the Defence reiterates that Zehugjacanin herself did not
identify Sredoje Luki as one of the alleged perpetrators of the Bikaweicent
in her testimony. Zehra Tugjanin never mentioned him in any of her statements,
interviews or testimony, and no evidence was ptesehy the Prosecution that
Zehra Turjganin identified Sredoje Lukias one of the perpetrators of the

Bikavac incident.

288. Furthermore, given VG-119 was not able to corresthrk the location of Meho
Alji ¢’'s house in examination in chief, doubts are casher ability to remember
the events of the Bikavac incident. [REDACTED].

289. Further emphasis is placed on the fact that thisriiew with the journalists
allegedly took place in Medjedja, where VG-119 &sdhra Turjganin ended up
after their escape from Bikavac. VG-119 testifibdttZehra Turjéanin received

medical treatment in the medical centre in Medjedja

20 (...) And then when we reached Medjedjadrd that Zehra had been put
21 up in some sort of a medical station, andd juat down the road from
22 there in a different house. | would go ovadl aee Zehra every day. |

23 would just pat her on the head because thailéasant for as long as

578
2D52.
"9 1D56.See also Zehra Tutamnin’s correct markings on the same aerial phofgigmn P133 and P134.
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24 they didn't shave her head. But they did eadly at the medical
25 station. They shaved her hé&d.

290. In this context, the Defence respectfully draws Th&al Chamber’s attention
again to the testimony of VG-032, a medical assisky profession, who gave
evidence that he was a very good and close frié@elora Turjganin®! VG-032
testified that he treated Zehra Tégain and personally dressed her infected
wounds in the medical centre of Medjedja after harival 1992°%2
[REDACTEDJ®?

291. Additionally, the Defence once again refers to th® statements of Zehra
Turjatanin’s brother, VG-088, who although having spentoasiderable time
with his sister in Medjedja and Zenica after th&a®ac fire, did not indicate that

his sister ever implied Sredoje Lakn the incident®

292. As is already indicated with regard to witness Aehuarj&anin, witness VG-032
clearly stated that he knew Sredoje lukind that he had never heard anything
bad about him during the entire war peritd

293. In this respect, the Defence respectfully subntiet /G-032 would not have
testified that he never really heard much of Sredajki¢, if Zehra Turj&anin
had ever implicated Sredoje Ldkin the Bikavac incident in any way during any
of their conversations. Moreover, it is very unlikéhat had Zehra Turganin in
fact recognized Sredoje Lukas one of the perpetrators as claimed by VG-119,
she would have omitted to share this informatiothwvhier close friend VG-032
during their conversations at the medical centraMigdjedja. From VG-119’s

claim of having gathered the information about $jedLuki¢c’s alleged

80T 24186.

81T 1186.

82T 1186.

*831D31,pp.6,7.

84 Seeparas. 237-238 of this Brief.
%85T.1188.
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involvement in the Bikavac incident from Zehra H&ignin in Medjedja, any
reasonable Trial Chamber must therefore concludetltis witness’ testimony is

unreliable.

294. Further, the Defence submits that the Prosecutided to establish that VG-119
was able to correctly identify the Accused in Zehrarjaanin’s alleged
description. To the very contrary, insurmountabtiluts are raised about her
ability to identify Sredoje Luki for the following reasons: (i) As has been
stressed above, VG-119 herself did not know Sredok&c prior to the incident;
(i) it is evident from VG-119’s evidence that Zahturja&anin herself did not
expressly mention “Sredoje LuKias being one of the perpetrators; (iii) as shown
above, Zehra Turfanin herself never implicated Sredoje Lukn the Bikavac
incident; (iv) according to VG-119’s, her mothertaw and Baksa Ramavihad
only recognized Milan Luki and Mitar Vasiliew when they had previously
come to the house in the evening. Thus, it hadeeh established how VG-119
was in a position to correctly link Zehra Tuigain’s desciption of “another man”

to Sredoje Luki’'s name.

295. Another factor demonstrating the unreliability ofGML19’s testimony is her
inability to provide a clear and detailed descaptiof the person whom she
allegedly identified as Sredoje LuékiQuestioned in cross-examination as to
Sredoje Lukt's physical appearance, VG-119 admitted that hesgmion on the
night of 27 June 1992 was weak and that she wasablet to describe any
identifying features of “Sredoje LuKi such as his height® age®®’ clothes>®®
facial hair®® or any other distinguishing featut®.

296. Since the witness evidently neither noticed noreaeiered any distinguishing
feature of the man who allegedly came to the hausle Milan Luki¢ in the

86T 2465.
87T 2465.
88T 2466.
89T 2465.
90T 2466.
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evening, she could not possibly have correctly katedd from Zehra Turfanin’s
description that the man described was SredojecLidence, the Trial Chamber

should not attach any weight to VG-119’s testimony.

297. [REDACTED],*** [REDACTED]**’[REDACTED]***[REDACTED]>**

298. The Defence submits that VG-119 did not presentraagonable explanation for
these striking discrepancies. [REDACTED)], her simplistic claim of having
been “obsessed by Milan Lukr*®is neither plausible nor convicing and does not

reasonably explain her omission to mention SreHojec at an earlier stage.

299. For the above reasons, the Defence of Sredojetlrakpectfully submits that the
Trial Chamber dismiss the evidence of VG-119 aslhabyle and not credible

concerning Sredoje Luki

4.2.2.1.6 Witness Huso Kurspahi
4.2.2.1.6.1 Huso KurspaliiAllegations

300. Huso Kurspati claimed that about seven or eight days after ikevac incident,
he talked with the sole survivor of the Bikava@fiVitness Zehra Tuganin®’
On this occasion, Zehra Tuémnin allegedly named Milan Luki Sredoje Luki,
and Mitar Vasiljevé as the ones who had set the house in Bikavac@rrfi

4.2.2.1.6.2 Huso KurspabiiCredibility and Reliance

301. The Defence reiterates that the evidence given lisoHurspatd who was not

present in Bikavac when the alleged crimes weragoebmmitted, constitutes

1 1D57.

92 1D58.

9% 1D50.

94 1D60,para.16;See also T.2474.
*%1D57,p.5.

9% T 2488.

%97 T.880-881.

598 T 881.
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pure hearsay evidence. As acknowledged in Chapfeof3this Brief, it is well
settled in the jurisprudence of this Tribunal thersay evidence is admissibig.
The Defence, however, submits that during crosss@xation, the Defence
revealedimportant discrepancies between Huso Kurspahestimony and the
evidence tendered through Zehra Téajan, the sole survivor of the incident.
Considering those significant discrepancies as a&lthe fact that the evidence
given by Huso Kurspabihas not been corroborated by any reliable eviddmse
testimony should not be relied upon by the Tribunal

302. Due to the fact that Zehra Tutgnin did not mention or describe Sredoje kuki
as one of the alleged perpetrators in either hat t@stimony or any other
statement or intervie®’ Huso Kurspaliis assertion that it was Zehra Tusgain
who told him that Sredoje Lukiwas one of the perpetratdfs,therefore lacks
any reliability and credibility. The Prosecutioniléa to provide a reasonable
explanation for this striking discrepancy.

303. Huso Kurspaki has also testified in the case against Mitar y&&d,°°? and even

though in his testimony before this Honorable Tfdlamber, Huso Kurspahi

mentioned Mitar Vasiljedéi amongst others as an alleged perpetrator of the

incident®®in his previous testimony in théasiljeviéc case he never claimed that.

304. At the outset, it should be noted that tasiljevic Trial Chamber repeatedly
found that insofar as Huso KurspalivG-061) relied in his testimony on Mitar
Vasiljevi¢’s participation in the Pionirska Street incidemon what his father
allegedly told him, there was no mention of thishia father's statemeft? It is
respectfully submitted that the same holds truténinstant case regarding Huso

Kurspahé's testimony on the alleged participation of Sredojki¢; this must be

9 prosecutor v. Tadi€ase No.94-1-T,Decision on Defence Motion on HegBsAugust 1996 paras.15-
19.
690 see chapter 4.2.2.1.1.2,in particular paras. 22162 this Brief.
601
T.881.
2p37 and P38.
%3 |bid.
804 vasijlevit Trial Judgement,para.124,footnote 298;paras.1d7148;para.154,footnote 405;para.175.
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taken into account in the evaluation of the religbiof Huso Kurspahi's

testimony.

305. For the above reasons, the Defence of Sredojeclrekpectfully submit that the
Trial Chamber dismiss Huso Kurspéhbi evidence in relation to the Bikavac

incident as unreliable and not credible conceri8redoje Lukd.
4.2.2.2 Evidence presented by the Defence

306. In support of Sredoje Lu&is alibi for the day of 27 June 1992, the Defenme f

the Accused Sredoje Lukcalled Witnesses Zorka Lukand Branimir Bugarski.

307. The Defence underlines that it notified the partreslue course of its intent to
offer a defence of alibi and provided the witnetstesnents within the time
granted. Consequently, the OTP investigators hadeample time to investigate
the authenticity of the Sredoje Ldlg alibi. In this context, Sredoje Luks alibi
defence withesses have provided clear, grounded@mlstent explanations that
on 27 June 1992 Sredoje Lakias in Obrenovac and in Belgrade, both of which
are significantly distanced from the town of Visagyr

4.2.2.2.1 Witness Zorka Luké

308. Witness Zorka Luld confirmed that Sredoje Lukiand his family moved to
Obrenovac after the war start®d Since he could not find another job elsewhere,
Sredoje Lukté continued to work as a policeman in ViSegrad,rbgularly visited

his family 5%

652D44,p.6.
606 T 3681.
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309. Witness Zorka Luld gave birth to her second child, Ms. Dragana tukn 22
June 1992 and was discharged from hospital on 86 1992°" The very next
day on 27 June 1992, Sredoje Latogether with his wife and two children came
to visit her around noot® They were the first peopleho visited Zorka Lukd
after she gave birth to her daugHt&rAt this occasion, as is the custom, Sredoje
Luki¢ gave money for his nie€° He and his family stayed for three or four
hours and then returned to Obreno%dcAccording to Zorka Luld it takes
between five and five and a half hours to get fi@eigrade to Visegrad by c&F

310. In this context, the Defence also recalls thati aldéfence witness Zorka Luki
provided an interview to the Prosecution on 4 Ja668°*® This Prosecution
interview constitutes the sole statement given hig twitness prior to her
testimony. [REDACTEDf** [REDACTED)]. During direct examination and after
witness Zorka Luld confirmed that, if she were asked again the sanestmpns
she was asked by the Prosecution investigator gluha interview, she would
provide the same answers that she provided ondteasiorf,”” the Defence
tendered the transcript of this Prosecution inewiwith the witness and the

transcript was admitted into evidence as Exhibia28}°
4.2.2.2.2 Witness Branimir Bugarski

311. The testimony of Zorka Lukiis corrobarated by Witness Branimir Bugarski.

Witness Bugarski testified that two or three dagisrpto 27 June 1992 Sredoje

07 2D44,pp.7-8.See also,2D45;2D46;T.3670.

%8 2D44,pp.7-9:T.3669;T.3678.

€92D44,pp.9 and 12;T.3678.

102D44,p.9;T.3691.

112D44,p.9 and 13;T.3678.

122D44,p.15.

®132D44.

614 prosecutor v. Milan Lukiand Sredoje LukiSredoje Luké’s Motion for Admission of Witness
Statement Pursuant to Rulet®with Confidential Annexes A-D,24 November 2008.
®1°T 3669-3670.

®18T 3670.
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Luki¢ told him over the phone that he was supposed to @elgradé€’’ Sredoje
Luki¢ asked Mr. Bugarski to prepare a suckling pig, Whie would then collect
on 27 June 1992 and take to ViSegtHdlt was one day before Vidovdan (St
Vitus’ day), hence, on 27 June 1992, when SredajkicLand Niko Vujict
briefly visited him in Obrenovac towards the evenin the late afternooft’
Sredoje Lukt told the witness that he could not take the matt im, because
he had to transport a couple of passenff8ranitness Bugarski was not able to
tell whether Sredoje Luékileft immediately for ViSegrad or whether he drove
there the next mornin{! He stated that he was a little upset about beiftgr
the awkward position of not knowing what to do witie meat that Sredoje Luki
was supposed to colle®: The witness recalled that he somehow managed to
place the meat in the freezer and that Sredojecljpikked it up the next weekend

when he came to visit his family in ObrenoVat.
4.2.2.2.3 Conclusion

312. The Defence submits that the only logical conclusibat can be drawn from
these witnesses’ consistent testimonies and thebiexhadmitted in the
proceedings is that the Accused Sredoje &gkient 27 June 1992, the day before
the Serbian religious holiday St Vitus’ day, in §@lde and Obrenovac and was
not present in Bikavac at the time of the incidé&lttness Zorka Luld testified
that on that day Sredoje Ludkand his family visited her in Belgrade at around
noon and left for Obrenovac after three or four reolAccording to Branimir
Bugarski's testimony, Sredoje Lukvisited him in Obrenovac when it was almost

evening and he might have left for ViSegrad duthngnext morning.

17T 3757.
®182D47,para.9;T.3717;T.3749-3750.
6192D47 para.9;T.3749-3750.

6201 3754,

621 T 3755,

6227 3755-3756.

623 7.3756.
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4.2.2.3 Alibi Rebuttal Evidence Presented by the Bsecution

313. The sole witness presented by the Prosecution thighpurpose of rebutting
Sredoje Lukd’s alibi for 27 June 1992, was witness VG-024.

314. Initially, this witness was announced as a witneessifying with regard to the
incident at the Varda factory (Counts 1 and 6-thim Indictmentf?* It must be
noted that the name Sredoje Lulwas not men

315. tioned in the witness summary of this witn&Ss Further, despite the fact that the
Defence notified the parties of its intent to offedefence of alibi for the Bikavac

incident in due cours&’ [REDACTED] %’

4.2.2.3.1 Witness VG-024
4.2.2.3.1.1 Allegations

316. [REDACTED]?® [REDACTED]. The witness mentioned Sredoje Lukir the

first time during her testimony before this Hondeabrial Chambef?°

4.2.2.3.1.2 Credibility and Reliance

317. During her testimony before the Honorable Trial @bar, withess VG-024
suddenly claimed she saw Sredoje kuknd his family on 27 June or possibly on

624 prosecution Pre-Trial Brief — List of Witnessesgtant to Rule &&r(E)(ll) from 14 March 2008.

%2> prosecution Pre-Trial Brief — List of Witnessesgtiant to Rule &&r(E)(ll) from 14 March 2008.

62 prosecutor v. Milan Lukiand Sredoje LukiCase No.IT-98-32/1-T,Sredoje Ludlé Defence Notice
Under Rule 67(A)(i)(a) and Request for Extensiofimfie,10 December 2007,Sredoje Lil&iAdditional
Defence Notice Under Rule 67(A)(i)(a),8 January@8dedoje Luld’s Clarification of Defence Notices
Under Rule 67(A)(i)(a),2 June 2008.

6277 3213-3214,Prosecution Pre-Trial Brief relatet/@®-024.

628 1D78,2D34,1D80,1D81,2D35.

29T 3235.
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28 June 1992 in his house in the settlement of i§e§& She further claimed that

Sredoje’s brother Slavko Lukivas also ther&

318. This claim cannot be relied upon. Zorka Ldéjkihe wife of Sredoje Lukis
brother Slavko Lulg, testified as an alibi witness for Sredoje Lukin addition to
her testimony as discussed in previous sectiorthisffinal brief, Zorka Luki
also stated that her husband Slavko Lwkas in Belgrade at the tin& since she
had just given birth to their child. Given thesecemstances, the Defence
considers that the most reasonable and logicallgsina in this regard is that
Slavko Lukt was with his family in Belgrade a day after hisvbern baby
daughter came out of the hospftl.

319. In her testimony, this witness was not able to i@ precise date of her alleged
observation of Sredoje LukiThe witness claimed to have seen him on the 27 or
the 28 June 1992’ This important uncertainty cannot be held to belmble
rebuttal of Sredoje Lukis alibi for 27 June 1992.

320. [REDACTED] 5%

321. Nonetheless, this claim again is entirely illogica] REDACTEDF®®
[REDACTED]®’ [REDACTED]® [REDACTED]®*® However, it is clearly
visible from the marked map that the distance igagdy more than one
kilometer®® In the bottom right corner of the original map 2D6onstituting the
base for the marked exhibit 2D33, there is a sc@lesimple comparison of the

6301 3235.

831 1.3236.

8321 3690.
8332D46

6341 3235.

6351 3216.
6361.3297;2D33.
637 2D35,para.”.
6381 3203.
63917.3298-3299.
640 2p50.
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distance to this scale demonstrates that in retligydistance between the two

houses is over 1,5 km.
322. [REDACTED]** [REDACTED]?

323, [REDACTED]®®

[REDACTED]®**

324. [REDACTED]** [REDACTED].

325. [REDACTED]**

326. In light of the foregoing it must be concluded tliatvas impossible for this
witness to see Sredoje Ldkin Seganje anywhere between 9 June and 29 June
1992, because as she herself stated, out of feadidhnot leave the immediate

surroundings of her own house in Medjuselje.

327. For all the above reasons, any reasonable TriainBka could not accept the
testimony of this witness in relation to the rebltf Sredoje Luld’s alibi, for the
reason that it is inconsistent, replete with sigaiit discrepancies and

uncertainties and therefore entirely unreliable.

4.2.2.4 Conclusion
4.2.2.4.1 Sredoje Luké Was Not identified at the Bikavac Incident

328. The Defence submits that Sredoje Lukivas not identified as one of the
perpetrators of the Bikavac fire on 27 June 1992y of the six Prosecution

84195p3s.
6422D35,para.3.
643 T 3303.
6442D35 para.7.
645 T 3298-32909.
646 T 3303.
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witnesses beyond reasonable doubt. Instead ofgstreming an identification of
the man purported to be Sredoje Liyykhe combined effect of the evidence serves
to highlight the extent of uncertainties, discrepas, and inconsistencies
prevalent in the body of evidence relevant to Hsai¢ of identification.

329. It is significant that the only Prosecution witngsesent at the actual crime scene
and the sole survivor of the fire, Witness Zehrajaddanin, did not mention or
even describe Sredoje Ligkas one of perpetrators.

330. It is noteworthy that none of the other Prosecutidinesses, who claimed to have
identified “Sredoje Luki”, were capable of providing any distinguishingtteas
of the man purported to be Sredoje lLakin addition, two of these witnesses,
VG-058 and VG-035, implicated Sredoje Léikin the Bikavac incident for the
very first time about sixteen years after the iraidin their witness statements
made in 2008 or in their oral testimonies befoiie thonourable Trial Chamber.
One witness, VG-115, testified that “Sredoje ldlkivas wearing a stocking on
his face, a detail that was not corroborated by @hgr witness. Both, VG-119
and Huso Kurspahi claimed that Zehra Tuganin was their source of
information with regard to the alleged participatiof Sredoje Luld in this
incident. Having in mind all the evidence preserndsdwell as the testimony of
Zehra Turjganin, it is more than clear that such claims puv®+119 and Huso

Kurspaht are entirely unfounded.

4.2.2.4.2 Sredoje Luké’s Alibi

331. Additionally, the Defence submits that Sredoje Kukould not have committed
the crimes charged in the Second Amended Indictnbecause he was not
present in Bikavac on 27 June 1992. Together wglwife and children, Sredoje
Luki¢ visited his brother and sister-in-law and thewhern daughter in Belgrade
and then returned to Obrenovac. Witness Zorka d_téstfied under oath that

Sredoje Lukté and his family visited her in Belgrade on 27 JW®92, the day
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after her release from hospital, and that theyrneih to Obrenovac in the
afternoon. This was corroborated by Witness BranBuigarski, who remembers
having met Sredoje Lukiin Obrenovac in the early evening on the day leetoe
Serbian religious holiday Vidovdan (St Vitus’ day).

332. For the reasons set out above, and elsewhere snFihal Brief, the Defence
submits that the Prosecution failed to prove itsedaeyond all reasonable doubt
in relation to Counts 13-17 against Sredoje Eukiis accordingly submitted that
not-guilty verdicts should be entered in relationtiese alleged counts against
Sredoje Luké.

4.2.3 Beatings at the Uzamnica Detention Camp (Cots20 and 21)

333. Sredoje Lukt is alleged to have individually committed and didend abetted
others in the commission of the crimes of inhumacis and cruel treatment of
Bosnian Muslim civilian detainees at the detenttamp at the Uzamnica military
barracks in Visegrad between August of 1992 an@didber 19944

334. Consequently, the Trial Chamber must determine lndrehe Prosecution proved
beyond reasonable doubt the following charges:

(@) COUNT 20: Inhumane acts, a Crime against Humapiyishable
under Articles 5(i) and 7(1) of the Statute of Thédunal.

(b) COUNT 21: Cruel treatment, a Violation of the LasrsCustoms of
War, as recognised by Common Article 3(1) (a) of the &m@n
Conventions of 1949, punishable under Articles 8 @f(l) of the
Statute of the Tribunal.

335. In seeking to prove Sredoje Lulks guilt for these Counts, the Prosecution has

called the following witnesses:

%47 Second Amended Indictment,para.13;ProsecutioiTRe¢ Brief,para.106.
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(a) Nurko Dervisevt (19/09/2008); (alleged victim)

(b) VG-025 (no live testimony, written statements adeditpursuant to
Rule 92juate)); (alleged victim)

(c) Islam Kustura (23/09/2008 - 24/09/2008); (allegestim)

(d) Adem Berberovi (02/10/2008); (alleged victim)

336. Some of the witnesses identified above purportdthte identified Sredoje Luki
as one of the perpetrators of the beatings at #teemdica barracks in the period
relevant to the Second Amended Indictment. No ewdealleging Sredoje
Luki¢’s Article 7(1) responsibility for the crimes alled) in Counts 20 and 21 of
the Second Amended Indictment has come from angr athurce. It is submitted
that none of these witnesses can be safely reped to find Sredoje Lukiguilty
under Article 7(1) of the Statute.

337. A review of the entirety of the evidence presertiigdhe Prosecution as it relates
to the criminal liability of Sredoje Lukiin relation to the beatings at the
Uzamnica barracks establishes that the Prosecdiéibed to prove his guilt
beyond reasonable doubt of the crimes charged stgéim in the Second
Amended Indictment. The Trial Chamber must theeeforquit Sredoje Lu&iof
Counts 20 and 21.

4.2.3.1 Evidence presented during the Prosecutioase

4.2.3.1.1 Witness Nurko DerviSevi
4.2.3.1.1.1 Nurko DerviSe#iAllegations

338. Nurko DerviSeu testified that he was arrested on 19 June 199%dbers of
the party “SDS™* He was first taken to the Ministry of Interior (t#P”) where

648 1.1952-1953.
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he was beaten by Milan Lukf*® He was detained in a warehouse at the

Uzamnica barracks for 28 months and was finallyherged in October 1992°

339. According to Nurko DerviSeyj throughout the 28 months of detention he was
always detained in the same building with up too®6er Muslim detaine€s®
Inter alia, he spent about five or six months ie §ame warehouse as VG-025,
who arrived at the barracks in the summer of 1¥92Adem Berberovi was
brought to the Uzamnica camp in June or July 198Pimprisoned in the same
hangar until their exchange in October 18%4Further, Islam Kustura was
brought to the barracks in August 1992 and NurkoviBevic stayed with him in
the same hangar until their exchafitfeOf these four persons, Nurko Dervigevi
spent the longest period of time in the Uzamnicado&s®® Nurko Derviseu
reiterated that all four were imprisoned in the sdrangar and each of them could

see what happened to the otH&Ps.

340. The witness testified that during his detentiorth&t Uzamnica barracks he saw
Sredoje Luké, whom he had known 15 years prior to 1892only once, when
Sredoje Lukté allegedly came together with Milan L@i®® Nurko Dervisewt

claimed that during this occasion, Sredoje Kukit him several timeS?

341. After the war started, one of Nurko Dervidgsitwin sons, Samir, was taken
away and he heard a couple of days later from V&#B8t he had been killed by

Milan Luki¢.%%°

6497.1955;T.1961.

6501 1958.

851 7,1958-1959.

85271 1995.

6537.1995-1996.
6541.1996-1997.

8551.1908.

65617.1997-1998.

657 T,1999See alsd112,p.2.
658 17.1963;T.1970;T.1999;T.2004.
65971.1963.

6601 1971-1973.
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4.2.3.1.1.2 Nurko DerviSexiCredibility and Reliance

342. The Defence submits that Nurko Dervigedid not see Sredoje Lukiin the

Uzamnica barracks in the relevant period betweegu&uof 1992 and 10 October
1994. During cross-examination, the Defence rewvetilat Nurko DerviSevidid
not identify Sredoje Lukibeyond a reasonable doubt. To the contrary, doabt
cast on her reliability and credibility through sseexamination. For this reason,
Nurko DerviSew'’s testimony should not be relied upon by the T@dabhmber.

343. At the outset, the Defence must underline thahinthree statemefits given by

344.

Nurko DerviSew prior to his testimony before this Honorable T@iamber, he
never mentioned Sredoje Likas one of the perpetrators of the beatings in the
Uzamnica barracks. In fact he never made menti@redoje Luki at all in those
statements. The fact that two of those statemeets given very shortly after his
exchange, i.e. 23 December 1994 and 6 January 189n his memory was
fresh, is of paramount importance as it severelgced the credibility and the

reliability of his later statements and testimony.

However, if the Trial Chamber is minded to find ttfg&redoje Luké hit Nurko
DerviSevt on one single occasion, as he claimed duringdsisniony before this
Honorable Trial Chambéf? the Defence holds the opinion that this would not
constitute theactus reusrequirements of the crimes charged in the Second
Amended Indictment namely (inhumane actsa crime against humanity,
punishable under Articles 5(i) and 7(1) of the @&tof the Tribunal and (Count
20) (i) cruel treatmenta violation of the laws or customs of war, asoggtzed

by Common Article 3(1)(a) of the Geneva Conventioh$%949, punishable under
Articles 3 and 7(1) of the Statute of the Tribuf@bunt 21).

%61 2D15;2D16;2D17.
8621 1963;T,1970;T.1999;T.2004.
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345. The Defence submits that the alleged act of slapfgie witness in the face on

346.

one single occasion does not amount to what isllyegaderstood as “cruel
treatmenit pursuant to Common Article 3(1)(a) of the Gen&vanventions of
1949. At the outset, it must be stressed that edgmt there is no definition of
“cruel treatment” in any international legal instrent. Accordingly, it was
observed inTadi¢ that “it has been found impossible to find any sattory
definition of this general concept, whose applmatio a specific case must be
assessed on the basis of all the particularitieth@fconcrete situatior?®® The
Appeals Chamber idelebii defined cruel treatment as a violation of the laws
and customs of war as

a. An intentional act or omission which causes serimestal or
physical suffering or injury or constitutes a sadaattack on
human dignity

b. Committed against a person taking no active partthe

hostilities®%*

This was confirmed by the Appeals ChambeBiaski®® and the Trial Chamber

in Jeligic.5%¢

Further, Count 20 charges the Accused with inhumaots The Appeals

Chamber inCelibi¢i defined inhumane treatment as

a. An intentional act or omission, that is an act ahhijudged
objectively, is deliberate and not accidental, Whicauses
serious mental harm or physical suffering or injuoy
constitutes a serious attack on human dignity

b. Committed against a protected per§dn.

653 prosecutor v. Tadi€ase No.IT-94-1-T,Opinion and Judgment,7 May 1987&.724.
84 Celebiti Appeals Judgement,paras.424,426.

6% BlaskicCase No IT-95-14-A,Appeal Judgment,para.595.

%8 JelisicCase No IT-95-10-T, Trial Judgment,para.41.
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Similarly, the European Commission of Human Righés described inhuman
treatment as that which “deliberately causs=ious mental and physical
suffering”®® The European Court of Human Rights found that inhoe or

degrading treatment or punishment “must attain mirmam level of severity if it

is to fall within the scope of Article 3” of the Eapean Convention on Human
Rights®®

It can be observed that as stated by the Trial ®eann JeliSi, these two
standards have the same legal meafih@hus, if the Prosecution is not able to
prove the commission of cruel treatment they witiiarly be unable to prove the

commission of inhuman acts.

Applying this standard to the instant proceedir@redoje Luké’'s alleged action,

if any, does not amount to cruel or inhuman treatmsurko DerviSe\d testified
that Sredoje Luki slapped him several times on the face on oneesiogtasion.
The Prosecution has failed to establish the duratibthese particular alleged
beatings, or their mental or physical effects am witness or the seriousness of
the mental harm, physical suffering, injury or ektaon the witness’ human
dignity caused by these particular beatings. NuWkoviSevE only testified as to
the physical, emotional and mental injuries heegefl as a result of his 28 month

detentior®’*

The Prosecution manifestly failed to prove thectjue extent to
which Sredoje Luld’s alleged single action had in fact contributedHe serious

deterioration of Nurko DerviSet/s health.

On the contrary and what is more, the Defence stshimat Nurko DerviSevidid

not even see Sredoje Ldkin the period between 19 June 1992 and Octobet 199

%57 Celebiti Appeals Judgement,Appeal Judgment,para.426.

%8 As discussed iiYagiz v. Turkey22 EHRR 573, 1996.

9reland v. The United Kingdondudgement of 19 January 1978, Series A, No.1ZHg) 2 EHRR 25,
para. 162A. v. The United KingdonJudgement of 23 September 1998, paraciag Costello-Roberts v.
United KingdomJudgement of 25 March 1993, Series A No. 247-G9ppara. 30).

670 Jelisic,Case No IT-95-10-T, Trial Judgment,para.52.

71 7.1970-1971.
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during his detention at the Uzamnica barracks. mumross-examination, the
Defence revealed that Nurko Dervid&ewn fact did not identify Sredoje Luki
beyond a reasonable doubt. Furthermore, doubt asisan his reliability and
credibility through cross-examination. For thesasmns, Nurko DerviSed/s

testimony should not be relied upon by the Triah@ber.

351. Questioned by the Prosecution in direct examinatbether anyone apart from
Milan Luki¢ beat him during the time he was imprisoned in ¢henp, Nurko
DerviSevt did not mention Sredoje Lukat all:

12 Q. Now, did anyone else beat you other Maan Lukic during your

13 time in detention?

14 A. Yes. Once there was Milan Spasojevitedavico, and he took

15 out me and Mustafa Cuprija, a neighbour ofemirle was four years older
16 thanl. He gave us some sticks to beat ethehr with three times each.
17 He hit me three times, and it was very pajrdot | hit him three

18 times, but this man, "You're not doing it welough. You don't want to
19 beat each other?" He took the sticks frorangsbeat us. This man was
20 sick. He had trouble with his blood sugad ba was peeing blood.

21 This same Mico --

22 JUDGE ROBINSON: Thank you very much, Witn88.

352. The Defence further submits that the Prosecutidadhfailed to establish beyond
reasonable doubts that Nurko Dervigeliad known Sredoje Lukibefore the
war. Nurko DerviSevi did not present a reliable and consistent desenf the
physical appearance of the man whom he allegedlygrézed as Sredoje Luki
In his OTP-ICTY statement from 1998, Nurko Dervigedescribed Sredoje
Luki¢’s hair at the time as being “blon8® whereas he testified in cross-
examination that “Sredoje Lukhas brown hair®’* The Defence submits that as
a consequence of this lack of consistency sericughtd are cast on Nurko
DerviSevt's ability to identify or recognize Sredoje LuKki

72T 1962.
63p111,p.5.
674 T.1999.
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353. Nurko DerviSeut testified that he only saw Sredoje L&ikh Uzamnica on one
single occasiofi’”He stated that “Sredoje LuKi hit him on this occasion,
slapping him across his fa€. This testimony is highly unreliable in the light o
his prior statements which have been admittedemtdence. In his testimony, the
witness confirmed that the three witness statemegiten on 23 December
1994877 6 January 1998’8 and 22 June 20867 were his prior statement?’ In all
three statements Nurko DerviSévailed to identify Sredoje Lukias one of the

perpetrators of the crimes in the Uzamnica barracks

354. It is particularly striking that Nurko DerviSévdid not mention Sredoje Lukin
his statement from 23 December 1984As this interview was conducted only
two months after the witness’ release from Uzamrtiua is his earliest evidence
when the witness still had a fresh memory of thenés. It is notable that in this
statement Nurko DerviSevprovided the names of numerous alleged perpesiator
alleged members of the White Eagles as well asr gghsoners. This statement
proves that he was in fact physically capable abgaizing and identifying
people he saw during the time of his detention ainthe time of the statement
mentally capable to provide a detailed descriptorthe events as well as the
names of the perpetrators. Bearing in mind thatiiened to have known Sredoje
Luki¢ for a long time prior to his detention, Nurko Diéewic would have been
able to recognize Sredoje LdkiTherefore he would have named him as one of
the perpetrators during this interview on 23 Decenil®94, if Sredoje Lukihad
in fact come to the Uzamnica camp during the peabdis detention. The fact
that Nurko DerviSew in this earliest statement given according to freshest
memory, while naming many other alleged perpetsatdid not even mention

Sredoje Lukt, a man who he allegedly knew for many years ptorhis

75T 2004.

676 T 2007

677 2D15.

678 2D16.

67 9p17.

80T 2001,2002,2003.
%812D15.
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detention, is telling and this statement shouldedfoee be considered as the most

reliable evidence provided by this witness.

355. This is further confirmed in his second statemewergjust two weeks later, on 6
January 1995%2 where Nurko DerviSeviagain failed to mention Sredoje Laki

at all.

356. Finally, being asked for alleged perpetrators ie thterview from 22 June

200723 Nurko Derviseut again did not mention Sredoje Laki

357. For the above reasons, the Defence of Sredoje¢lLdgpectfully submits that
Sredoje Luké's alleged actions do not amount to inhuman act/aancruel
treatement as charged in the Second Amended InelittrFrurthermore, bearing
in mind the fact that Nurko DerviSévdid not mention Sredoje Lukiin his
earliest statements as well as significant disereipa in Nurko DerviSevis
subsequent testimony, the Trial Chamber must dssiiie evidence of Nurko

DerviSevt as unreliable and not credible concerning Sredojec.

4.2.3.1.2 Witness VG-025
4.2.3.1.2.1 VG-025 Allegations

358. According to VG-025, he was captured by Serbs imévtoslje, a village south of
Visegrad, on 16 October 198% He was first brought to Rudo on the Serbian
border where he was detained for 40 d4y©n 26 November 1992 he was then
taken to the Uzamnica barracf8where he was detained until his exchange on 8
July 199387

822D16.
832D17.
84p168,p.5.
685

P168,pp.5-6.
%80 p168,p.6.
%7p168,p.8.
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359. At the Uzamnica camp, VG-025 was detained in atamyliwarehouse together
with the other detainees, including Nurkica Dervige Adem Berberow and
Islam Kustur&® It is alleged that after the first ten days of tietention at the
Uzamnica barracks four guards started to beat étairtees, usually at nigfft
Another detainee told VG-025 the names of the guardo allegedly beat them,
namely: Dragan Popoyi Srdjan Vuicevié, Sinisa Spinjo and Rade

Milosavljevi¢.®®

360. Apart from those four guards, the detainees welegeadlly beaten by Milan
Luki¢, Dragan Sekatiand Boban 1di¢.?% It is VG-025's testimony that these
three individuals used to come to the camp vergueatly®®? They allegedly
kicked and beat the detainees inside the room tivéln automatic rifles until they
started to bleeff® One day, the three men made the detainees lie daventable
in the warehouse one by one, and then proceedbgdbthe detainees with a
wooden post, which was about 10cm thick and Widéfter this beating Milan
Luki¢, Dragan Sekatiand Boban ldi¢ returned after a one-month absence and

continued to beat them with rifle bufts.

361. VG-025 stressed that he knew Sredoje Eukr a couple of years before the war

but never saw him in Uzamnié®
4.2.3.1.2.2 VG-025 Credibility and Reliance

362. The Defence submits that serious doubts about fg&rdddki¢’'s presence and

participation in the alleged beatings of the detagin the Uzamnica camp are

%8 p168,p.6.

9p168,p.6.

60p168,p.6.

®1p168,p.7.

92 p168,p.7(stating that the three men would contee@amp every seven or ten days);P171,p.2(stating
that Milan Luki would come two or three times per week and sonaestiweekly).

693 p168,p.7.

694 p168,p.7.

6% p168,p.8.

8% p171,p.3.
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raised by VG-025's testimony. Due weight shouldaltached to the fact that the
witness did not implicate Sredoje Lakin the alleged beatings in any of his two
witness statements provided in 1998 and emphagisa@d OTP-ICTY Statement
given on 15 April 2008 that:

“I knew Sredoje Lukic, as a police officer in Visad for perhaps a couple of

years before the war. (...) | never saw Sredoje tirklUzamnica™®’

363. This testimony further casts doubt on the credibdind reliability of the evidence
provided by Adem Berberao¥iand Islam Kustura as far as they claimed that they
saw Sredoje Lukiin the Uzamnica camp during the period of theitedgon
between August/October 1992 and October 1994. dhtfee evidence given by
VG-025, a Prosecution witness, confirms the pasitibthe Defence that Sredoje
Luki¢ was not in the Uzamnica Camp and did not partieipa any kind of
mistreatment as alleged in the indictment.

4.2.3.1.3 Witness Islam Kustura
4.2.3.1.3.1 Islam Kustura Allegations

364. Islam Kustura testified that he was arrested aonddit to the Uzamnica camp on
3 October 1992 together with his wife and his motieHe was detained for
two-years and ten-day’8 and exchanged in October 1994 Nurko Derviewu,
Adem Berberovd and VG-025 were already at the Uzamnica camp wieen
arrived. The four of them were detained togethethen same hangar until Islam

Kustura’s exchangé*

897p171,para.9

698 T 2176-2177:T.22609.
69T 22609.

00T 2197.

01T 2269-2271.
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365. The witness alleged that the detainees at the Urzanmoamp were hit by the
guard Mto Spasojevi on two occasions with a kind of whip, to which tied a

piece of iron to the end, whereas the other gudidisot beat them’

366. Islam Kustura claimed to have also suffered migtneatsat the hands of Milan
Luki¢ and Sredoje Luki’® Milan allegedly kicked and beat all the detainies

turn using a rifle or his fists and would not stogil he had beaten everybotfy.

367. According to Islam Kustura, Sredoje Lukwas always with Milan Luki and
would also beat him, just like Milaft®> Every other day Milan Lukiwould come
with Sredoje Lukt and they would beat the detainé®dslam Kustura never saw
Milan Luki¢ come to Uzamnica aloré’ It is his testimony that whenever Milan

Luki¢ came, Sredoje Lukiwas with him’®®

368. Islam Kustura further claimed to have witnessedakliLukic and Sredoje Luki
beat Nurko and dragged him outside of the hangattaew him into a puddI&?

369. [REDACTED]."*® He finally claimed to have personally seen Milarki¢ and
Sredoje Luké take a person called Nermin and a man from Ragaticay, who
never returned*

4.2.3.1.3.2 Islam Kustura Credibility and Reliance

370. The Defence submits that Islam Kustura did not Seedoje Lukié at the

Uzamnica barracks during his detention in the mebetween 3 October 1992 and

021 2181.

7031 2181.

7041 2182.

7051 2182-2184.

06T 2186-2187.

07T .2187.

7081 2189;T.2283-2284.
7091 21809.

07 2193-2194.

17 .2194-2195.
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October 1994. During cross-examination, the Defeauealed that Islam Kustura
neither recognized nor identified Sredoje Lukeyond reasonable doubt. On the
contrary, doubts were cast on his reliability an@ddility through cross-
examination. For these reasons, Islam Kusturatnesy should not be relied

upon by the Tribunal.

371. Islam Kustura claimed that prior to his detentiorihe Uzamnica barracks he had
known Sredoje Lukias a policemaf? Serious doubts on his prior knowledge of
Sredoje Luké as well as on the credibility and reliability asrentire testimony
regarding Sredoje Lukis participation in the alleged crimes are raisgdthe
witness’ strong tendency to incriminate the Accubgdimplicating him in the
alleged beatings at the camp in a striking stepo#y manner. As such, he was
not able to describe or provide any specific detailrelation to the alleged acts
committed by Sredoje Luki but rather implicated him in all acts allegedly
committed by Milan Luki.”?

1 Q. Who was it who beat these people?

2 A. Milan and Sredoje.

3 Q. How many times would you say you saw Wilakic beating other
4 detainees?

5 A. Athousand times. | don't know how mainyes.

6 Q. How many times would you say you saw §j@dukic beating other
7 detainees?

8 A. Whenever Milan came, Sredoje was with fitn.

372. These allegations are contradictory to the testymoh all other Prosecution
witnesses who testified in relation to this inciden

373. VG-025 gave evidence that he never saw Sredojecldikiing the period of his
detention in the camp, from 26 November 1992 talg 1993/*°

2T 2181.
"8T.2182;7.2184 ;T.2187.
47.2189.
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374. Nurko DerviSew, who among the four Prosecution witness was tlgevdm was
detained in the Uzamnica barracks for the longesbd, namely from June/July
1992 up to October 1994° testified that he only saw Sredoje Léikin one single
occasion’’ In his prior statements however, dated 23 Decenil®®4’*® 6
January 199%'° and 22 June 2007° Nurko Derviewt also never mentioned
Sredoje Luké.

375. Adem Berberow, having been imprisoned from 15 August 1992 to doQer
1994, alleged that he saw Sredoje ufkiur times in the camf

376. Questioned in cross examination, the three livaegses testified that the four of
them had all spent the time in the camp togethérérsame hangdf?

377. Islam Kustura’'s testimony on the alleged mistreatt:ieof Sredoje Luki is
therefore highly unreliable given the striking degzancies between his testimony
and the testimony of the other three witnesses ware with him in the same
hangar. Confronted with these inconsistenciesnduiross-examination, in
particular with the testimony of Nurko DerviSévithe witness failed to

reasonably account for these deficienéfés.

378. Furthermore, Islam Kustura’s allegations cannotiéemed credible nor reliable,
as he provided an entirely inaccurate physical rifgsan of Sredoje Luld when
describing him as “blondish” and about 20cm — mibi@n half a foot - shorter
than Milan Lukg:

25 Q. Could you tell us what is the colour céd®je Lukic's hair?

°p168,p.6,8
7167T.1995-1996.
71T.1962.

87p15

992p16

209p17

21T 2536
7227.1997;T.2271;T.2544.
7237 2283-2285
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A. He was kind of blondish at the timen hot sure about now.

Q. VYesterday you stated that Milan Lukiome metre 90, or 180
centimetres tall. | refer to page 83, lide My question is, is Milan
Lukic taller than Sredoje Lukic as far as yemember?

A. Yes. Yes.

Q. Could you estimate how much taller Milarkic is than Sredoje
Lukic, in centimetres perhaps?

A. Taller by about 20 cent.

© 00 N O 0o B~ WDN P

Q. 20 centimetres, yes. Did | understama gorrectly, 20
10 centimetres?
11 A. Yes®

379. This physical description of Sredoje Laks obviously wrong. In this respect, the
Defence refers to a letter from UNDU admitted asiBix 2D64 according to
which Sredoje Luld's height is 1,85n?° It is submitted that strong evidence
suggests that the Co-Accused is approximately afleheight’*® The fact that
both Accused are of almost identical height is al¢guerified by a still image of
both Accused taken in the courtroom during tfAlThe incorrect description of
“Sredoje Luké” provided by this withess, demonstrates not orilgt tislam
Kustira did not know Sredoje Lukifrom before, but also his determination to
falsely incriminate the Accused. The foregoing hegreclearly exhibits that the
man purported to be Sredoje Lakiy this witness, is not the Accused Sredoje
Lukié.

380. It is of outmost relevance that Islam Kustura didl mention Sredoje Lu&iin his
statement given on 18 November 1984in which he provided an extensive list
of names of no less than 16 guards and soldieegealy responsible for the
mistreatments at the Uzamnica barracks. This st&temas given only one

month after his release from the Uzamnica campingucross-examination the

24T 2271-2272.
25 2D64.

26T 65109.

21 2D52.
282D109.
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witness confirmed the authenticity of his signatumeler this statemefft In light

of the severe allegations against Sredoje ¢,ukis hard to believe that he simply
forgot to mention the name of Sredoje Ldjkivho, according to his testimony,
participated in the alleged mistreatments on aydadgsis together with Milan
Luki¢. In light of the severe allegations against Sredbpkic and having
specifically recalled Milan Luki as one of the soldiers or guards, it is not
plausible that he simply forgot to mention the namhéSredoje Luki if, as he
claimed in his testimony, they jointly participatedthe alleged mistreatments on
a daily basis.

381. The testimony of this witness demonstrates pureurgiless assertions against
Sredoje Luké. Based on the fact that Islam Kustura never maeatioSredoje
Luki¢ in his previous statement given in 1994 and sulsatty in his testimony
merely testified in a stereotyped manner, not tatioa entirely inconsistent with
other witnesses, the only sensible conclusion teehehed is that Islam Kustura is
evidently a hostile witness.

382. For the above reasons, the Defence of Sredojetlrakpectfully submits that the
Trial Chamber dismiss the evidence of Islam Kustasaunreliable and not
credible concerning Sredoje Lki

4.2.3.1.4 Witness Adem Berberovi
4.2.3.1.4.1 Adem BerberaVAllegations

383. According to Adem Berbero&/s testimony, he was captured by Serb soldiers and
brought to the Uzamnica camp on 15 August 1692{e was released from the
Uzamnica camp on 6 October 1984 During his detention he stayed in the same
hangar as Nurko Dervi$eyivVG-025 and Islam Kustura? [REDACTED]"*?

97 2273.

30T 2532 ;P142,p.4.
31T.2540 ;P142,p.11.
327 2544,
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384. The witness claimed that a couple of days afterdnitval at the Uzamnica
barracks he and his fellow inmates, including NuixerviSevé, VG-025 and

Kustura were beaten by Milan Lékand Sredoje Luki’™*

He noted that during
his detention he saw Sredoje Léikin four occasion&> It is his testimony that he
did not know Milan Lukt and Sredoje Lukibefore his detention but was told
their names by Nurko Dervisevi®® He further claimed that Nurko Dervisévi
told him that Milan Luké and Sredoje Lukihad already come to the camp prior
to the witness’ arrival and had beaten and matteaturko Dervisevi.*’ Milan
Luki¢ and his soldiers allegedly came to the hangar egalar basis and beat the
detainees with their fists, rifle butts, wooderclssi and an electric baton and
kicked them with boot5®® Adem Berberovi alleges that he and the other
detainees at the Uzamnica camp were also regulzebten by the prison

guards’>®

4.2.3.1.4.2 Adem BerberaVCredibility and Reliance

385. The Defence submits that Adem Berbeéodid not see Sredoje Lukiat the
Uzamnica camp during the period of his detentiomvben 5 August 1992 and 6
October 1994. During cross-examination, the Defesgealed that in fact Adem
Berberové was not able to identify Sredoje Ldkbeyond reasonable doubt.
Further doubts were cast on his reliability andddity through cross-
examination. For these reasons, Adem Berbémuestimony should not be
relied upon by the Tribunal.

386. The Defence reiterates that the testimony of Aderb&rové is inconsistent with

the testimonies of other witnesses. While Witneagkh DerviSew in his

33T 2543,2552.

34T 2507:1D61,p.4.

35T 2536.

36T 2506-2508.

31T 2500.

38T .2511;T.2513;T.2536;P142,p.9.
¥p142,p.7.
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testimony claimed that he saw Sredoje Kuki the Uzamnica camp just on one
isolated occasion, in three prior statements heemawentioned Sredoje Luki
being at the Uzamnica camp. The latter is in conityr with the testimony of
another alleged detainee, VG-025, who also statad he never saw Sredoje
Luki¢ at the Uzamnica camp. Adem Berbetoclaimed to have seen Sredoje
Luki¢ on four occasions. Being constantly with Nurko \b&evic during the
relevant time period in the hang4f,the inconsistencies between his testimony

and the testimony of Nurko DerviSé\are striking.

387. It has to be noted that although Adem Berbedrosiescribed the lighting
conditions in the hangar as poor, he claimed toehbgen able to see the
perpetrators clearl{?’ However, this assertion is not reliable as in sros
examination the witness did not provide a corregscdiption of the physical
appearance of the man purported to be SredojeLBking asked to describe the
difference in height between Milan Lékand Sredoje Luki the witness noted

the following:

17 If you say that -- that Milan Lukic is talldran Sredoje Lukic,
18 due to your memory is it -- is it perhaps 2atanetre, the difference
19 between both?
20 He is taller than Sredoje, taller. How mualtet exactly it's
21 difficult to say. Maybe 15 centimetres, maglbe | wasn't taking
22 measurements. He was taller, that much bagn Now you're asking me
23 about centimetres. | really can't say.
24 Q. Thank you very much. Thank you. Alhtig Sir, in line 22
1 you're saying, "He is taller than Sredojé/hich person do you mean
2 with "he is taller than Sredoje"?
3 A. Milan Lukic/*

388. The Prosecution failed to establish that Adem Benaé's description of the man
purported to be Sredoje Luékii.e. being 20cm shorter than Milan Lakifits

7401 2536
74171 .2509,2510.
42T 2551-2552.
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Sredoje Lukt's actual physical appearance. On the contrary, Dledence
respectfully submits that both Accused have appmaktly the same height,
which can be seen on a photograph admitted as 2b6®%ing both Accused
standing next to each other in the courtroom. Tibese Adem Berberovis
testimony that he allegedly saw Sredoje Kui the Uzamnica camp four tindé$
is not reliable. The evidence given by this witngsgefore fails to prove beyond
reasonable doubt that Adem Berbetowdentified Sredoje Luki as one of the

perpetrators of the beatings at the Uzamnica camp.

389. Since the Prosecution has not established that AgRknimerové ever saw Sredoje
Luki¢ in the camp, no weight should be attached to tleged recognition or
identification of Sredoje Lukiin the courtroond®*

390. The Defence stresses another issue of paramourttrtemmge which should be
taken into due consideration by the Trial Chambédrenv assessing Adem
Berberové’s testimony. During Adem Berberd@s witness interview given to
the OTP-ICTY investigator in 2000, he was shownhatpspread on which he
allegedly identified Sredoje Luki*® In cross examination, the Defence raised
the issue of missing photospreads with the Triahr@er. In particular, the
Defence submitted that due to the fact that thetgplaoray shown to Adem
Berberové was not disclosed to the Defence, it was not abkedequately cross
examine the witness on this matter. In response,Ptosecution admitted that
several photospreads indeed went misétAgrhe Honorable Presiding Judge
Robinson expressed his deepest concerns aboufcthisrence’’

43T 2536.

44T 2518-2521.
452D20,p.3

748 T 2549-2550.
41T 2549-2550.
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391. Most striking is that during examination in cHf&fand in cross-examination
Prosecution witness Ib Jul Hansen testified thaP@JTY investigators had

never shown a photo of Sredoje Léikb any witness:

2 Q. Isittrue that you never used a photBrefdoje Lukic in a
3 photo identification procedure?

4 A. Yes.

5 Q. Thank ya!*®

This prosecution Investigator further explainedt tha conducted the interview
and signed the witness statement of Mr. Adem Bestiérfrom 20007° as
investigator, on which Adem Berberévndicated a recognition of Sredoje Léki
in the photospreatf* Mr. Hansen again confirmed that none of the phpresds
shown to Mr. Berberovicontained a picture of Sredoje Lakp? It is therefore
evident that the person whom Adem Berbetaeicognized as ‘Sredoje Lukiis
not the same person as the Accused.

392. For the above reasons, the Defence of Sredojetlrakpectfully submits that the
Trial Chamber dismiss the evidence of Adem Berhbiérag unreliable and not

credible concerning Sredoje Liki
4.2.3.2 Conclusion

393. The Defence respectfully submits that Sredoje Eukas not identified as one of
the perpetrators at the Uzamnica camp by any ofdhe Prosecution withesses
beyond reasonable doubt. Witness Nurko DerviSenas detained in the camp for
the longest period and contended to have knownofgrddikic for 15 years prior

to 1992. Yet he provided inconsistent physical dpsons of Sredoje Luki

748 T 3084-3085.

79T 3120
%02p20,T.3120
12D20,p.3 last para.
52T 3120-3122.
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Furthermore, in his three witness statements, micgodar the first two given
shortly after his release from the Uzamnica cangnéver mentioned Sredoje
Luki¢; his testimony is therefore unreliable. It is sigant that the other two
witnesses, Islam Kustura and Adem Berberolbibth gave a manifestly incorrect
description of Sredoje Luks height, describing him as being about 20cm (more
than half a foot) shorter than Milan Likiln addition, Islam Kustura described
Sredoje Luké’s hair as blondish and Adem Berberosgiressed that he was short
rather than tall. Furthermore, the missing photeagron which Adem Berberdavi
recognized Sredoje Lukiclearly shows that this is a case of misidentiftog as

a photograph of the Accused was never shown to ABlerherové or any other
witness by the Prosecution. This misidentificatisncorroborated by another
Prosecution witness, VG-025, who had known Sretuoje¢ before his detention
at the Uzamnica camp and testified that he newsrS@doje Luké during his

nine month detention at the camp.

394. Consequently, an analysis of the evidence in it8retm must lead to the
determination that the Prosecution has failed tetnis burden of proof beyond
all reasonable doubt in relation to Sredoje Liskialleged participation in the
Uzamnica beatings or presence in the Uzamnica darrduring the period
relevant to the Second Amended Indictment.

395. For the reasons set out above, and elsewhere snFihal Brief, the Defence
submits that the Prosecution has failed to prosec@se against Sredoje Léki
beyond reasonable doubt in relation to Counts 20 2ah. It is accordingly
submitted that not-guilty verdicts should be erdere relation to these counts

alleged against the Accused, Sredoje tuki the Second Amended Indictment.

4.2.4 Persecutions (Count 1)

396. It is alleged that Sredoje Luki'with specific intent to discriminate on political

racial or religious grounds, committed the crimepefsecutions and, with the
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awareness of the discriminatory intent of othepptators, aided and abetted in

the execution of the crime of persecutiofis”.

397. The persecution charge against Sredoje dubki therefore based upon the
Pionirska Street and Bikavac incidents and theifgsat the Uzamnica camp. As
stated above, the Prosecution has failed to prisveaise against Sredoje Léki
beyond reasonable doubt in relation to Counts 8207and 21 in the Second
Amended Indictment, and therefore not-guilty vetslishould be rendered in
relation to these counts alleged against SredokecLéccordingly the Accused,

Sredoje Luké, should be acquitted of persecution under Count 1.

398. In the event that the Trial Chamber finds the AecuSredoje Luki guilty of one
of the above counts, the Defence submits that tleseleution has not proved
beyond reasonable doubt that Sredoje &alited with discriminatory intention as
required under Article 5(h) of the Statute. As Ihaen found irkKrnojelac and
Vasiljevr, “the discriminatory intent must relate to the @pe act charged as
persecution”>* Thus, it is not sufficient that the alleged actrahg occurs within
an attack, which has a discriminatory aspgetin practice, the law, which has
been occasionally applied by this Tribunal, is tthadiscriminatory attack is a
sufficient basis from which to infer the discrimiogy intent of acts carried out

within that attack™>®

53 Second Amended Indictment,para.4.

54 prosecutor v. Milorad<rnojelacCase No.IT-97-25-T, Judgment,15 March 20@2(fojelac Trial
Judgment”),para.438asiljevic Trial Judgement,para.249.

>Krnojelac Trial Judgment,para.43@asiljevi: Trial Judgement,para.249.

®Krnojelac Trial Judgment,para.43@asiljevi: Trial Judgement,para.249.
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5. THE ALLEGED PARTICIPATION OF SREDOJE LUKI € IN OTHER
ALLEGED INCIDENTS

5.1 Alleged Paricipation of Sredoje Luké in the Alleged Killing of 7 Muslim Men at
the “Varda” Factory (Counts 6 and 7) for Which He is Not Charged in the

Indictment
399. The Co-Accused Milan Lukiis charged with murder of seven workers at the
Varda factory on or about 10 June 1992. The Prdémecuoalled witness VG-017,
VG-024 and VG-042 to testify with regard to thigigent. Witness VG-042 was
the sole witness to mention Sredoje ldukds an alleged participant in this

incident.

5.1.1 Witness VG-042
5.1.1.1 VG-042 Allegations

400. Witness VG-042 alleged that Sredoje Lutias present during the abductions in
the Varda factory on 10 June 1962[REDACTED]>®

5.1.1.2 VG-042 Credibility and Reliability

401. Witness VG-042 has given several statements toirhestigating authorities.
[REDACTED].”®

402. [REDACTED] *° [REDACTED]®* [REDACTED]®?

403. [REDACTED]®®

51T .2798.

%8 1D68,p.3,para.3;1D67,p.2.
%91D66,p.6.

%01D67.

*11De68.

%21D68,p.3,para.3.
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404. Witness VG-042 testified before this Honorable T@damberviva voce and

throughout the direct examination she never meatiddredoje Lulki.”®*

405. The first instance of this witness mentioning thHeged participation of Sredoje
Luki¢ during her testimony was only upon a questiontpiter by the Defence of
Milan Luki¢ during cross-examinatidfi> Nevertheless, during cross-examination
of the Defence of Sredoje Lukihe witness stated that she actually did not ttare

look at the driver:

24 Q. Therefore you will agree with me that ytid not see that. It
25 was merely an assumption on your part, asstete?

1 A. ldidn'tlook him in the eye. | diddare to look because as

2 soon as you had a look at them, they wouldts$twaight away®®

406. That this witness’s allegation against Sredoje &ugisolely based on a biased
assumption is further confirmed by the witness dlérduring Defence cross-

examination:

Q. But, ma'am, you're over -- you're oveniglres away on your

veranda, and this person did not get outwaftacle, and you gave no

3

4

5 descriptive means for that person. Isn't tiuet?

6 A. lassume, and | always assume that Seeateg Milan Lukic were
7

in the car -- the Passat car together.

407. Another Prosecution witness, who was an eyewitt@dhis incident in front of

the sawmill of the Varda factory, is withess VG-0The position from which he

%31D69,para.9.
84T 2775-2796.
65T 2798.

766 T 2839-2840.
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was observing the incident was significantly clogen the position of witness

VG-042, which can be seen on the marked photogrZphs
408. [REDACTED]®® [REDACTED]"*° [REDACTED]

409. Even so, it must be noted that during his testimanyness VG-017, who was
standing closer to the incident, confirmed thatkhew Sredoje Luki well and
that he did not see him at all during the WarHe certainly did not mention
Sredoje Luké in relation to this incident. VG — 024, anotheitngss who
testified about this incident, stated that she kr&awdoje Lukt, but she also
never mentioned him as one of the participantshe ihcident in front of the
Varda factory.”*

410. Moreover, during cross-examination witness VG-042swshown a video
recording, [REDACTED|"?[REDACTED] "*[REDACTEDJ™

A simple look at the snapshot and the entire vigmording being 2D23, proves
that it is not possible to see with the naked eyae sitting in the car in 2008,

and therefore also not in 1992.

411. Considering the snapshot vision, which completelytes the allegations made
by witness VG-042, the above quoted answer of tiveess clearly demonstrates

her significant bias, unreliability and clear laakobjectiveness.

412. Her unreliability is further affirmed by her claim relation to another incident,

namely the murder of Behija ZukiWitness VG-042 claimed that the incident in

872D21,2D22,C1 related to VG-042;and P154,P155 drib Pelated VG-017.
788 T 2846-2847.

89T 2847.

0T 2761.

1T 3203-3300.

72T 2848-2849.

732D23;T.2851-2852.

74T 2851-2852.
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front of the Varda factory occurred on the day leé highest religious holiday,
Kurban Bajran,”® [REDACTED]'’® This witness further asserted that same day,
in the morning prior to the described incident, sves in the house of Behija
Zuki¢ where she found her dead bdd{and that she was also present when the

body of Behija Zuké was loaded into the car and taken aWw&y.

413. VG-042's testimony is in complete contradiction @ other witnesses who
testified about this incidedf? and stated that the murder of Behija Zuki
occurred on 19 May 199%° VG-042’s testimony is further contradicted by
material evidence — [REDACTEDB} The Defence is of the view that it is
impossible to be confused or mistaken when allegimgt two such serious
incidents occurred on the same day.

414. The Defence submits that, given the establishea&sipility of withess VG-042
to see the person in the car from her terrace,cbatradictory statements in
comparison to other witnesses and her clear, ureeded bias, every reasonable

Trial Chamber shall dismiss the testimony of thigess.

5.2 Alleged Participation of Sredoje Luké in Other Alleged Incidents Outside the
Scope of the Indictment

5.2.1 Introduction

415. The Prosecution has presented evidence and hetrdsses who did not testify

on the counts from the Second Amended Indictmerheyg were called as alibi

™T1.2792.

7% 1D68,p.3,para.1,

T 2801-2802.

78T 2783-2785.

"9p5 p.5,para.4;T.305,T.308;T.439-440;T.669;1D23]p807;T.1152-
1153,T.1214;T.1593;T.1699;T.1735-1736;P116,p.5,8a¢®.6,para.5;T.2045;T.2714-
2715;T.2953;T.3218;T.2783-2785.

809D34,p.2,para.7;T.2952;1D52,pp.1-2.

®1p162.
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rebuttal witnesses. Nevertheless, their testimomese primarily focused on

incidents which fall outside the scope of the SecAmended Indictment.

416. The Defence recalls the following alleged incideimswhich participation by

Sredoje Lukt is alleged:

a) The taking of Rasim Torohan

b) The murder of Nurka Kos

c) The murder of Behija Zuki

d) Bringing of the body of Behija Zukiin front of the ViSegrad Health
Centre

e) Alleged crimes against Muslims gathered in the Ategeletovac®
school

f) Alleged rapes in the ,Vilina Vlas" hotel

g) The taking of father and brother of witness VG-094

h) Alleged murder of Sadija Detland other alleged crimes described by
VG-058

5.2.2 Alleged Taking of Rasim Torohan and the Murdeof Nurka Kos

5.2.2.1 Witness VG-097
5.2.2.1.1VG-097 Allegations

417. Witness VG-097 was announced as an alibi rebuttadless for the Accused.

[REDACTED].”*?[REDACTED]'®*[REDACTED]'®

82 pog,
83p28,p.4,para.4.
84p28,p.4,last paragraph and p.5,first paragraph.
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5.2.2.1.2 VG-097 Credibility and Reliance

418. VG-097 has previously testified in the c&&msecutor v. Mitar Vasiljevi’® His
testimony in this case took place one year after\lithness gave a statement to
the Prosecution, which has been admitted as ExIfBB. [REDACTED{®
[REDACTEDJ®

419. The Defence wishes to highlight that this witnees the first time gave a
statement to an investigating authority, i.e. Ofiestigators, in the year 206°E,
once the Indictment against the accused was mabécpibut prior to his

testimony in the caderosecutor v. Mitar Vasiljevi

420. Another witness who testified in the cd&m®secutor v. Mitar Vasiljeviregarding

the above incidents was witness Bakira Ras&®

421. After confronting the witness with Bakira H&ggs statement relating to the

same incident&° witness VG-097 answered as follows:

11 Q. [Interpretation] Ms. Hasecic knows Sredoijikic very well, and
12 she never said that he participated in thielémt, as you can see from
13 her statement. Do you have any comment?

14 A. No, | have no commefit.

13 Q. Thank you. | am asking you again. Awva gaying that

14 Ms. Bakira Hasecic is lying?

15 A. No, I'm nof*

85 1D8.

86 1D8.

81T 650-651.

88T 644;P 28.

"8 vasiljevi: Trial Judgement,paras.86 and 164.
%09p1.

1T 648.

92 T.649.
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422. Furthermore, [REDACTEDY?® when asked by the Prosecution on this subject in
re-direct examination, witness VG-097 stated tlmatwas in a black uniform and

wore a hat™**

423. [REDACTED]'®® In fact, Mitar Vasiljevé was in the hospital during that period
of time’®® and therefore could not possibly have been ppdiiig in the alleged

incidents.

424. The Defence respectfully submits that the testimofywitness VG-097 has
shown to be untrustworthy and can therefore natebed upon by a reasonable

Trial Chamber.
5.2.3 The Murder of Behija Zuki¢

425. Several witnesses have testified on the allegedlenwf Behija Zuki, namely
VG-014,°" VG-079/° VG-115/%° Mirsada Kahrimafi?° VG-032%* VG-0582%
VG-0358% VG-089%™ VG-0828%° VG-017°% VG-133%7 VG-024°% and VG-
0428 yet only witness Mirsada Kahriman has actually tivered Sredoje Luki

as one of the men present during the muftfer.

93 p28,p.4,last paragraph.

94T 655.

%5 p2g.

" vasiljevi Trial Judgment,para 143.
97p5 p.5,para.4;T.305,T.308.

798 T.439-440.

99T 669.

8001D23,p.4;T.807.

8017 1152-1153,1214.

8021 1593,

8031 1699.

8041 1735-1736.

85p116,p.5,para.3 — p.6,para.5;T.2045.
8061 2714-2715.

8071 2953,

8081 3218.

809T 2783-2785.

810p34 para.24;T.807.
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5.2.3.1 Witness Mirsada Kahriman

5.2.3.1.1 Mirsada Kahriman Allegations

426.

Immediately after hearing a shot, this witnessgaltdy crossed her terrace into
the appartment of Behija Zukiand stood at a distance of 1 meter away from
Milan Luki¢, when he killed Behija Zukj while Sredoje Luld was allegedly
standing a bit further away from Milan L@t This witness further claimed that
previously the same day Milan Lékstole Behija Zuld's cherry red passat, and
that Sredoje Luki drove the truck that carried away the six men laogs from

the Zuké home®*?

5.2.3.1.2 Mirsada Kahriman Credibility and Reliance

427.

428.

429.

As is mentioned above, during her testimony witrk€akriman pointed out only
Milan Luki¢ and Sredoje Lukias the alleged perpetrators of the incident. n he
witness statement from 2001 however, this witnels® anentioned Mitar

Vasiljevi¢ as one of the participants in the incid®hit.

A significant discrepancy is evident from her stad@t given to the OTP
investigators in 2008, where witness Kahriman dtaleat during the murder of

Behija Zukk, she in fact only saw Mitar Vasiljeif*

This witness’s unreliability is further demonstihtey her description of the
alleged incident provided in the statement from12@@Ghere she claimed that one
of the last days of May 1992, a man named Slavkm wsed to work in the

81T 807.

812T 808 lines 1-8.
813 p34,para.24.
814p35,para.7.
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laboratory of the Health Centre in ViSegrad wasatag on the square in front of
the “Visegrad” hotel by Sredoje Luk?*® During cross-examination, the Defence
confronted the witness with those allegations al a® the signature of the
witness on that statement. Although at first unatderemember giving a
statement about any such incid&ftafter further questioning and confrontation
with her signature the witness accepted that shieskaed that. Even so, this
witness was not able to provide further informatadout the alleged victim, his
physical appearance, his age, nor the time of denwhe incident allegedly took
place®!’ Furthermore, the Defence contended, that thereonigsone man by the
name Slavko working in the Health Centre in ViSégrand that this man is in
fact alive to this day. The Defence invited the decution to investigate this
matter in case it had any suspicions about thahiéty of this contentioff*®
Above all, the contention that no one by the nahawk® was killed in ViSegrad
during the relevant period, is confirmed by thet that this person is not included
in any of the tables of victims or missing persamgsich are admitted into
evidence, namely the Victim List from Lukand Luki Indictment Schedulé&¥,
the list of Additional Victims Confirmed on the ICRList of Missing Persons
from Bosnia and Herzegovifid the ICRC List of Missing Persons in the
Vigegrad Municipalitf** and Amor MaSowi's Table “A” of People Still Missing
From the Visegrad Municipalit§?*

430. During her testimony witness Kahriman further cladnthat her husband was
killed by Milan Luki¢ and Sredoje Luki®*® However, it is most significant that
she has never put this claim in any of her prevatagement8? In her statement
from 2001 (P34, para. 16), the witness unambigyostdted that her husband

815p34 para.28.

8161 855 lines 17-22,T.856 lines 2-19.

81717857 line 25,T.858 lines 1-8,T.858 line 25 — R&ihes 1-8,T.859 lines 16-17.
818 T .859-860.

819p1109.

820p120.

821 7p2e6.

822p176.

8231.811.

824p34,P35,1D23.
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was killed by a man named Slobodan Tripkowet again, contrary to both
claims mentioned above, in her statement givehedQffice of the Prosecutor in
2008 this witness stated that she did not actsaéyher husband get sftt.

431. Moreover, during her testimony under oath, witnEsdiriman proved another
discrepancy by claiming that when she gave heemtant in 2001, only one
photo-spread was shown to K&twhile in the statement from 2001 itself the
witness clearly stated that she was shown threpipread$?’

432. The Defence particularly wishes to emphasize, tinatwitness gave a statement
to the investigating authority — Ministry of InteinAffairs of BiH - on 23 June
19928 only a few weeks following the incidents about ethshe testified before
this Honorable Chamber 16 years later. In thaestant, the witness provided an
entirely different account of the events surrougdine murder of Behija Zuki
and mentioned the full names and surnames of afisegmt number of alleged
perpetrators. And yet nowhere in that statemerttemen with one word, did she
mention Sredoje Lukiin relation to the murder of Behija Ziknor any other

alleged incidenf?®

433. The Defence emphasizes that this witness in festtdtarted mentioning the name
Sredoje Luké in the statement from 206%° only after the Indictment against the

Accused was made public.

434. The Defence persistently objected to the Prosetutiequest for in-court-
identification of the accuse€d® Nonetheless, the witness was unable to recognize

either of the accused, even in the situation whieeee are only two accused in

825p35,para.8.

826 T 862-864.

827p34, para.54.

828 1D24.

8291D23,p.4.

830p34,

8lSee e.9.7.886;T.1582;T.1688-1689.
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court, whose pictures and video’s have been matbkcpio a large extent by the

media®®?

435. The Defence submits that the identification of thecused Sredoje Lu&iby
witness Kahriman is entirely unreliable. Namelyhigr statement from 2001 this
witness described Sredoje Lakis being shorter than Milan Lékand also stated
that she did not know his occupatiti. And although in direct examination she
claimed that she used to see Sredoje d tikiee times a day during the relevant
period®** during cross-examination she was not able to pe\any further
information about Sredoje Lukiln particular, she was unable to testify aboet th

kind of clothes he was wearing or whether he hadaad or a moustach&

436. The Defence respectfully submits that the testimnminyitness Mirsada Kahriman

is unreliable to such an extent that it can noadeepted in any of is parts.
5.2.4 Bringing of the Body of Behija Zuké to the ViSegrad Health Centre

437. Two Prosecution witnesses have testified in refatiothe bringing of the body of
Behija Zukt to the Visegrad Health Centre on 20 May 1992, maménesses
VG-133 and VG-032.

5.2.4.1 Witness VG-133
5.2.4.1.1 VG-133 Allegations

438. Witness VG-133 testified in relation to the murdémBehija Zukt, or rather the
bringing of her body to the Visegrad Health Cefitt§REDACTEDF*’ During
her testimony, VG-133 stated that when the bodBedfija Zuk was brought in

82T 811 line 5-9,T.812 lines 7-10.
833p34,para.13.

834T 805 line 14.

85T 854-855.
86p161,paras.11-13;T.2953.
87p161,para.13.
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front of the Health Centre, Milan Lukarrivedin the red passat owned by Behija
Zuki¢, together with Niko Vuji¢ and Sredoje Lukiwho was allegedly sitting in
the back seat of the car and that Milan kubpened the window of the door and
laughed cynically>®

5.2.4.1.2 VG-133 Credibility and Reliance

439. The first time that this witness claimed to havers&redoje Luki in the red
passat together with Milan Lukiand Niko Vujti¢ was during her testimony in
the present case. It must be underlined that thimnds highly unreliable, since
the witness stated that she knew Sredoje d_fkom before [REDACTEDY*
[REDACTEDJP*

440. Witness VG-133 clearly confirmed that her statemiomn 18th and 20th of
August 2008" is true and accurate to the best of her knowledgkif she were
to be asked the same questions she would giveathe answer¥’? Although the
witness subsequently made certain corrections itetatement she did not make
any corrections to the part of her statement rélé&bethe appearance of the red

passat in front of the Health Cenffa.

441. Afterwards, during cross-examination this witnegs$ ot provide any reliable
explanation for such a significant discrepancyen testimony and stated that she
does not know why the name was left out and thatight be a typing error or a

misinterpretatiorf**

442. Another Prosecution witness who testified in relatio this incident was witness

VG-032 and he claimed to have seen only Milan Eukithe red passat in front

838 T 2053,
89p161,para.9.
80p161,para.12.
841p161.

842T 2048.

843 T 2946-2948.
844T 3054, lines 1-18.
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of the Health Centr&® Witness VG-032 further stated that he knows Seedoj
Luki¢ and that he has not heard anything bad abouffiim.

443. The Defence wishes to stress that witness VG-188 par first statement to the
investigating authority in August 2008’ 16 years after the alleged incidents and

after the trial against the accused had started.

444. Another discrepancy in this witness’s testimony banfound in relation to the
alleged incident of taking of Islan®ormehi.?*® The witness made a clear
correction and stated that Sredoje lukid not participate in that incidéft
This witness claims that Islaormehé went missing in the centre of Videgrad
in May 1992. Nevertheless, in the Excerpt fromIRC List of Missing Persons
in Visegrad Municipality, it stands clearly estabid that Islan€ormehi went
missing outside the town of Videgrad, in the arbthe settlement Povjestié

The witness did not provide a credible explanaftrthis discrepancy eith&r!

445. [REDACTED]J?*? During the cross-examination, however, after aamtng her
with a video clif®® showing the Old bridge and its surroundings, thmess
clearly explained that she was in fact not ablesde the perpetrators of those

crimes®*

446. In her further testimony after being questionedthy Defence, witness VG-133
unmistakably confirmed that she had never seenofrddikic committing any

845T.1153.

8467.1230 line 17-25,T.1231 lines 1-2.
847 p161.

848p 161,para.25;T.2947-2948.

849T 2947-2948.

8505D26 under number 94.

8171 3051.

82p161 para.22.

832D26.

8541.3061.

Case No. IT-98-32/1-T 154 12 May 2009



12983

crime®® To a specific question put to her by the HonoraPtesiding Judge

Robinson, Witness VG-133 answered as follows:

13
14
15
16
17
18
19
20
21
22
23

JUDGE ROBINSON: Did anybody ever tell youtttiey saw Sredoje

kill anyone or abuse anyone? Did you ever tied from anybody?

THE WITNESS: [Interpretation] Not to me, nAnd | can explain a

few things. The rumours, when you say somglsad so and so said and
then so and so said something else two désrsdayou heard something
else two days later, so | don't want to refieege rumours from people

that would change their accounts from onetddlie next. But as | say,

no serious-minded person ever told me or ibr dear them say that
Sredoje Lukic killed anybody or abused anybadg towards me his conduct
was decent. We came across him in -- | caresa him in the MUP. He

said hello nicely, warned me not to move adotawvn and leff>®

447. For the foregoing reasons, the Defence respectfulbmits that this witness did

not provide any sufficiently reliable informationporting the contention that the

Accused Sredoje Lu&iwas in the red passat together with Milan Ikukind Niko

Vujici¢ in front of the Visegrad Health Centre, nor thatith any way participated

in any other criminal act.

5.2.5 Alleged Crimes against Muslims Gathered in #h“Hasan Veletovac” School

5.2.5.1 Witness VG-063
5.2.5.1.1 VG-063 Allegations

448. This witness testified in relation to the allegedidents in the Hasan Veletovac

school during the moth June in 1992, explaining #fleged participation of

Sredoje Lukt in two instances in that school.

855 1T.3061-3062.
856 T.3062.
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449. [REDACTEDJ®’ [REDACTEDP*® [REDACTEDF®®
5.2.5.1.2 VG-063 Credibility and Reliance

450. During her testimony, witness VG-063 was not eviele & provide any detailed
identifying  information  regarding  Sredoje  Ldki [REDACTEDE®
[REDACTEDJP*!

451. The Defence specifically underscores the unreligdof this witness’s testimony.
Namely, prior to her testimony before this Honoeabtial Chamber and starting
from the year 1994, this witness gave five statameén totaf® to various
institutions (Office of the Prosecution, Bosnia aHeérzegovina Ministry of
Internal Affairs, Prosecution of Bosnia and Heraaga, Women Victims of War
Organisation) [REDACTEDf? all relating to the alleged incidents in the “Hasa
Veletovac* school in ViSegrad during the month Jim&992. [REDACTED{*.

452. The unreliability of her statements is further ¢gonéd by the witness’s testimony
relating to her short stay at the house of Mehoi¢®f in Bikavac
[REDACTEDJ*® [REDACTEDJ®*’ [REDACTEDJ?®®

453. In the light of the foregoing, any reasonable T@ddamber must conclude that
this witness’s testimony is unreliable and biasadd should therefore be

dismissed in its entirety.

8577.1844,1850.

858 1.1855.

8971.1863.

8601 1908.

81 T.1908.
821D49,1D51,2D11,2D12,2D13.
837D14.

864 1D49,1D51,2D11,2D12,2D13,2D14.
85 The house of Meho Aljiis designated in Counts 13-17 of the Indictmentelation to the incident in
Bikavac.

8661.1840.
871D49,1D51,2D11,2D12,2D13,2D14.
8%82D13,p.5;1D49,p.7;:2D12,pp.4 and 5.
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5.2.6 Alleged Rapes in the “Vilina Vlas” Hotel

454. Two Prosecution witnesses have testified regardivey alleged rapes in the
“Vilina Vlas” hotel, namely VG-131 and VG-094.

5.2.6.1 Witness VG-131
5.2.6.1.1 VG-131 Allegations

455. Witness VG-131 testified in relation to allegedeapn the hotel “Vilina Vlas”.
[REDACTEDJ?®° [REDACTED}"° [REDACTEDF"

5.2.6.1.2 VG-131 Credibility and Reliance

456. The Defence explicitly underlines that it is only the testimony before this

Honorable Trial Chamber, 16 years after the allegettients, that withess VG-

131 for the first time mentioned the name of Sredajkic. The name of Sredoje

Luki¢ is not mentioned in any of the admitted statemeftshis witnes$’?
[REDACTEDJ?’® [REDACTEDF"

457. [REDACTEDJ"°[REDACTEDF"®[REDACTEDF’’ [REDACTEDJ™

458. [REDACTEDJ”®

8691 3382.

8701 3387-3388.
8711.3386.

872 1p88,1D89,2D40.
8731 .3440.

874T.3435.
8752D40,p.3,paras.5 and 6.
876 1D88,p.2 lines 38-40.
8771D89,para.12.

878 1.3437.
879T,3438;1D89,para.12.
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459. The description provided by this witness clearlgwh that the other soldier is not
the Accused Sredoje LukiNamely, the video recording showing a clear image
of Sredoje Lukt in April 1992 (Exhibit P203) [REDACTEDBY® clearly show that
Sredoje Lukt did not have nor does he have scars on his fagesafering from

some skin disease, nor is he shorter and heawaaritilan Luki.

460. Similarily, Sredoje Luki could not have had “longish hair’. On the video
recording®’ taken only 6 weeks prior to the alleged incideat can clearly see
that Sredoje Luki had short hair, which could not have grown thatimin that

time period so as to be considered longish.
461. For the foregoing reasons, the Trial Chamber maistlade that this witness did
not provide any reliable information in relation tloe alleged participation of

Sredoje Lukt in any criminal act.

5.2.6.2 Witness VG-094
5.2.6.2.1 VG-094 Allegations

462. Witness VG-094 was called by the Prosecution aalianrebuttal witness for the
Bikavac incident. Nevertheless, this withess has &stified with regard to the
alleged rapes in the hotel “Vilina Vlas”. [REDACTEFLY

5.2.6.2.2 VG-094 Credibility and Reliance

463. [REDACTEDJ®

464. However, the description of the person who is sspgoto be Sredoje Luki
according to this witness’ understanding does patespond in its entirety to the

805p52.

81 p203.

882 T 6994-6997;1D227;P335;2D69.
83 T.6996:P335,para.31.
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actual appearance of the Accused Sredoje duk[REDACTED®*
[REDACTEDJ®®® [REDACTED] ®°

465. [REDACTEDJ®’

466. A similar description of the person who is allegedbe Sredoje Lukihas been
provided by some other Prosecution witne§8&3he given description clearly
shows that that person is not the Accused Sredgf&Lwho is a tall man and in
fact significantly taller than VG-094. According tioe report from the UND°
Sredoje Lukt is 185 cm tall, i.e. actually 10 cm taller tham thitness, which
constitutes a significant difference of 15 cm itatan relation to the description
provided by the witness. The fact that Sredoje &ukas not short just 170 cm tall
in 1992, that he was not a fat person, that hendichave dark hair and that he did
not look like a 45 year old person, instead of 8arg, is clearly visible in the
video footage taken only five-six weeks prior tdstlalleged incidert?® The
video is taken after Sredoje Ligkielease on the ViSegrad dam on 14 April 1992

and from this video it is clearly visible how Srgelbuki¢ looked like at the time.

467. For the foregoing reasons, the Trial Chamber maistlade that this witness did
not provide any reliable information in relation tiee alleged participation of

Sredoje Lukt in this specific or any other criminal act.

84 T.6996.
852D69,p.3,para.2.
8% p335 para.32; 1D227,p.4,para 4.
871.7057.
88 A detailed analysis can be found in the Identtfma Chapter, paras. 537 — 542.
889
2D64.
890p203.
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5.2.7 The Taking of the Father and Brother of Withes VG-094

5.2.7.1 Witness VG-094
5.2.7.1.1 VG-094 Allegations

468. Prosecution witnesses VG-119 and VG-094 have iedtivith regard to the
taking of thefather and brother of witness VG-094. Neither in testimony nor
in her previous statements did witness VG-119 descany participation by
Sredoje Luké in this alleged incident. [REDACTEB}

5.2.7.1.2 VG-094 Credibility and Reliance
469. [REDACTEDJ*?
470. [REDACTEDJ*®

471. In particular, the Defence must stress that thisiess gave an entirely incorrect

identification of the person she considered to teei§e Luké.®%*

472. For the foregoing reasons, the Trial Chamber maistlade that this witness did
not provide any reliable information in relation tioe alleged participation of

Sredoje Luké in this specific or any other criminal act.

8917.6986-6988.

892 pid.

8931D227,P335,2D69.

894 A detailed description is provided in the previehsipter 5.2.6.2.2.
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5.2.8 Alleged Murder of Sadija Dedt and Other Alleged Crimes Described by VG-
058

5.2.8.1 Witness VG-058
5.2.8.1.1 VG-058 Allegations

473. VG-058 has made a number of allegations againstiofrelLukic which, the
Defence must stress, are entirely unfounded. VGal&ignhed that she saw White
Eagles drinking outside the door of Momir MioSk&isihouse; among the group

were Milan Luké and Sredoje Luki®®®

She further stated that one day Mitar
Vasiljevi¢, Milan Luki¢, Sredoje Luké and JoviSa Planojevicame to her house
and Mitar Vasilievé kicked in the doof?® Mitar Vasiljevic then asked her for
gold and money and she gave the group what theyed&H Additionally, VG-
058 claimed that she met the White Eagles on thealbridge and that Sredoje

Luki¢ was amongst thefi?? [REDACTED}®
5.2.8.1.2 VG-058 Credibility and Reliance

474. The Defence stresses that all the abovementioheghéibns put forward by VG-
058 are entirely unfounded. It has not been estaddi that this witness knew
Sredoje Lukté from beforethe alleged incident. [REDACTEBf which suggests
that she did not know Sredoje Lakand consequently could not have identified
him at these alleged incidents either. Neithervdidess VG-058 identify Sredoje
Luki¢ in the alleged incidents, nor are her allegatiomsoborated by any other
piece of evidence presented during this case. Téferge further recalls that this
witness’ credibility has been discussed in detailthe section regarding the

Bikavac incident and submits that significant doisbtast on the credibility and

895 T 1588.
8% T 15809.
897 T 15809.
898 T 1588-15809.
89T 1501.
90T 1581-15886.
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reliability of her testimony. It is therefore thagr testimony may not be admitted

in any of its aspects.

6. POSITION OF SREDOJE LUKIC DURING THE PERIOD OF WAR 1992-1995

6.1 Sredoje Lukié Was Not a Member of Any Paramilitary Group

475. The Defence maintains that the evidence presentethgd the proceedings
unambiguously demonstrated Sredoje Kikposition as an ordinary policeman
and an ordinary soldier during the war in Bosni#hi@ period from 1992 to 1995,
more precisely the period referred to in the Indent, i.e. 7 June 1992 to 10
October 1994. The Defence stresses that the atelas@e conclusion to be drawn
from the numerous presented exhibits, is that guitie year 1992 Sredoje Lki
was an ordinary active policeman without any highek, andfrom January
1993, he was a regular member of the VRS (Army epubdlika Srpska). The
Defence in particular stresses that during the $edoje Luké was not a
member of any paramilitary formationather he was conducting his duties in

regular formations.

6.2 Sredoje Luki’s Personal Situation in 1992

476. From the beginning of the war in the spring of 1892doje Luké was on duty as
an ordinary policeman in Visegrad. He moved hisifiato the village Krtinska in
Obrenovac® Shortly afterwards he was arrested by the Muslarcds and
released after a few days of detenfinHe then went to stay with his family in
Obrenovac. Later on, due to Ipsofessional duties as an ordinary policeman in
ViSegrad, he was forced to travel a lot betweere§fidd and Obrenovac — village
Krtinska, in order to visit his famil§f

12D41,para.3;2D44,p.6,line 20 — 24;T.3732.
9927.920-921;P203.
932D44,p.12 lines 19-28;2D47,paras.6 and 8.

Case No. IT-98-32/1-T 162 12 May 2009



12975

477. Defence witness Zorka Lukistated the following during the interview with the

Prosecution:
19 PS: As far as you remember, that is, to yodeustanding, was Sredoje still
20 working in ViSegrad, regardless of the faet the lived in Obrenovac?
21
22 ZL: Yes, he went to work in ViSegrad and cdmaee to visit his wife and children.
23 Since he did not have other income, he wemetto work but he returned over
24 here to visit his wife and childré¥.

478. In order to avoid the conflict and any participatio the war, other than moving

his family to Serbia, Sredoje Lukiried to find employment in Belgrade. He was

looking for a job in Serbia and applied for a jobBelgrad€’® Unfortunately

however, his application for a job was dismissecabee of some administrative

issues®®

479. These actions of Sredoje Luakclearly demonstrate his intention to start a life

with his family in Serbia, far away from the wardaany war incidents.

6.3 The Alleged Membership of Sredoje Luké in a Paramilitary

Formation

6.3.1. Exhibit P196

480. The Prosecution presented an exhibit with the mepd suggesting that Sredoje

Luki¢ was a member of a paramilitary formation. Thisikeiths the State Security

Operational Information on Sredoje LaKrom 4 June 1992 (P196).

042D44,p.12.

952D44,p.6,lines 32-34;T.3680;2D47,para.10.
9%2D44,p.12 lines 24-26;T.3769.
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481. The Defence respectfully submits that this docunhestlittle evidentiary weight,
if any°” Namely, the report is neither signed by its authmris the name of the
author mentioned anywhere in the report. That terlyt unacceptable in the
country where this document orginates from. Considethe fact that the author
of the document is unknown, there was no prospkcaliing the author of the
document for cross-examination. In this contex¢ Befence refers to the Trial
Chamber’'s “Decision on Sredoje Ldle Request for Certification to Appeal
Decision of 13 November 2008” delivered on 1 Decen#$08, in which it found
“that lack of corroboration or cross-examinatiore dactors to be taken into

consideration when assessing the weight to behaitbio such a document.

482. Furthermore, the Defence stresses that the alleggithal source of information,
“M.G. from Mokra Gora, UZice Municipality®® cannot be properly identified,
since the name of the author is not provided inrdport. Again as the person
who provided this information is unknown, the Defernad no opportunity to call

this person for cross-examination.
483. Besides that, the last sentence of paragraph flcledicated, “the information
unconfirmed”. The only possible conclusion therefas that those are only

speculations.

484. Besides all the abovementioned, the allegations fios document have not been

corroborated by any other piece of evidence.

485. [REDACTED]™®

%70n 10 November 2008,the Defence filed “Sredojei&skResponse to ‘Prosecution’s Request for
admission of Exhibit 6fer 167 with Confidential Annexes A,B,C,and D questing the authenticity and
reliability of 65er 167 and subsequently filed on 19 November 2008d§je Luké's Request for
Certification for Appeal of the Trial Chamber’s ‘Eision On Prosecution’s Request For Admission Of
Exhibit 65ter 167’ Dated 13 November 2008".

08 p196,para.l.

99p144 para.18;T.2618-2624.
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6.3.2.Duga Article

486. The Defence of Sredoje Luksubmits that thé®uga article does not have any
reliability and weight. The Defence refers to paagdps 8 through 39 of “Sredoje
Luki¢’'s Response to Prosecution Third Request for Adoms®f Exhibit From
The Bar Table With Confidential Annexes A Through a&hd Prosecution
Submission in Relation with the Bar Table with Seppental Annex G” from 1
April 2009, and paragraphs 5 through 18 of “Sredbjki¢’'s Response to
Prosecution Motion to Reconsider or in the Alteiveatto Appeal the Trial
Chamber’s Decision on the Prosecution Motion f& Aumission of Documents
from the Bar Table” from 20 April 2009 as well as pages 5 and 9 of Trial
Chamber’s “Decision on the Prosecution Motion fog Admission of Documents
from the Bar Table” from 9 April 2009. In these Pr€e Submissions as well as
in Trial Chamber decision, it is convincingly ongd at the identified paragraphs

and pages, that none of the respective documengsamgy reliability and weight.

487. Firstly, the Prosecution requested admission ob@ichent bearing @ér
number 189, which allegedly represents a newspap®le entitled “Sjeverin
Case: First Defeat of Milan Luki Commander without Firearm” Quga
Article”). The authenticity of this exhibit was aldy discussed in trial. On 17
December 2008, the Defence successfully objectetthécadmissibility of this
exhibit, because the date of the publication of #rticle was unknown and the
actual original publication was not availaBt. The Prosecution only has a
photocopy of the articl"* On 24 March 2009, the Prosecution again requested
admission of theDuga Article together with “supporting documents from
Investigator King and the Sarajevo Media Centré'The Prosecution however
did not present any evidence, why it is not possifor them to present the
original document. The Defence submits that a desunosould only be checked

by the Defence through Defence experts if this dumnt is the original. The

910, 3889-3896.
91T 3889-3896.
%12 Annex A, p. 1, Description of Exhibit No. 1.
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documents, put into Confidential Annex B of its wegt, are neither reliable nor
sufficient to prove the still contested autheryicdf the Duga Article. The
Prosecution did not present any evidence regari@gSarajevo Media Centre”
and why the Chamber should presume that the “Sat€nfrom 23 December
2008 issued by this centre can be regarded adleeliarhe Defence underlines,
that the Duga Magazine is a political magazine thgtublished and — as Mr.
Groome said on 17 December 2008 in trial — “widdigtributed among the
public in Serbia”, and in fact not in Bosriig. The Prosecution did not present any
plausible explanation why this article should barestl in an archive in Sarajevo
rather than in Serbia. The Defence further notibes the Prosecution still does
not intend to call the author of tiugaArticle as a witness in its case, although
the author of the article is known to the Proserutt’ Since the author of the
Duga Article was not called to give testimony and was e available for cross
examination, and since the Co accused has optei gote testimony, there was
no possibility for the Defence to challenge thaatslity of the Duga Article.
Finally, the Prosecution does not present any fijagtion why it requested
admission of the documents, incorporated in Confide Annex B of its motion,
only at this very late stage of the proceedingboaigh it was in possession of the
documents since the end of December 2008. In corsee of this late filing it is
impossible for the Defence to initiate necessamestigations in Sarajevo with
regard to the archives of the “Sarajevo Media &3nffhis late filing therefore
obstructed any opportunity of the Defence to redpadequately to this new
evidence, containing clearly unfounded but nevés®e serious allegations
against Sredoje Lu&i Therefore, this article is not admissible or iy @&vent it

does not have any weight.

913 T.38091.
91471, 3891.
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6.3.3. Alleged Interview of Sredoje Luké

488. There are reasonable doubts that the Record ofviete is without
probative value and not authentic, since this m@caas not produced in
conformity with relevant Law on Criminal Proceedinof the SFR3*® Due to its
Article 82 paragraph 2, every single page of theomé of interview has to be
signed by the witness at the bottom. Here, them@nlg a signature on page 4,
similar to the signature of the Accused, while mafethrough 3 do not contain
any signature at all. It is further striking thaetfamily name of the witness is not
noted under the alleged signature on page 4.rbiable that on page 1 of the
copy of the record of interview, page no. 3 is alsible. Finally it is striking that
the part of the record of the interview the Prosieos refers to, is exactly on
page 4, the only page with a signature similarh® ®¢ne of the Accused. The
Defence holds it highly reliable that this recopadge 4 in particular, is a pure
fabrication and falsification. At last, the allegecesence of the Defence Counsel
Mr. Slobodan Dogafi¢ is not confirmed by a signature on the documesalfit
although this Defence Counsel is counsel for tteeised and not the witness, as

the witness cannot have a Defence Counsel.

489. Since the Prosecution is evidently not in a positmpresent the Chamber
the original record of interview, the Defence can mitiate an analysis of the
quality and accuracy of this document, to be cotatliby an expert. In the light
of those circumstances serious doubts are castshenreliability and the
authenticity of this document. This record of intew is not admissible.

6.3.4. Conclusion

490. The Defence submits that the three aforementiomedirdents do not have any
probative value. They are even in contradictiorntht® Prosecution case and the

indictment where it is held that Sredoje Lukvas an active policeman and that

915 2D50.
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allegedly he was a member of the Milan Lugroup and certainly not an alleged
paramilitary leader or a deputy commander of somm@rpilitary unit. Also in
stark contrast to those three documents are aérsemts given by Milan Luki
and admitted into evidence where it is stated thBfan Luki¢ was the
commander of some unit and not someone®®ls@he same is true for the
judgement in thé&Sjeverincasé’. Nowhere in those statements or that judgement
is Sredoje Luki’'s name mentioned. Also in contradiction to thoseeé
documents are all documents from the ViSegrad eddiation, admitted upon
Prosecution’s tendering, which demonstrate thatd@ee Lukic was an active
policeman and not a member of some paramilitary’iniThe Prosecution can
not prove through these three pieces of evidengerak reasonable doubt its
allegation that Sredoje Lukwas a member of a paramilitary unit in the relévan
time period. The Defence once more underlines tti@tallegations found in the
three documents are not corroborated by any wittestgnony, nor any piece of
evidence admitted during the trial proceedingss kven in contradiction to the
allegations in the indictment itself.

6.4 Milan Luki ¢’'s Paramilitary Group

491. In paragraph 2 of the Second Amended Indictmenthen segment regarding
Sredoje Lukt, it is alleged “After the war started, Sredoje Lajjoined Milan

Luki¢’s group of paramilitaries.”

492. The fact that Sredoje Lukiwas never a member of Milan Lglg group is clearly
demonstrated in the Judgement of the District CouBelgrade in the ‘Sjeverin’
casé€™ against Milan Luké and others. This judgement contains numerous
explanations and statements and SredojedLukds never mentioned in any of
those. Similarily, Sredoje Lukiis not present in any of the numerous photographs

916 p147,P149,P313.
17 p312.

918 p209-P214.
9p312.
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of the members of Milan Lukis group which have admitted in the present

case’®

493. Witness MLD?25, in his personal capacity, was clagh both Milan Lukt and
Sredoje Luké. [REDACTEDP#

494. Testifying about the Milan Lukigroup, witness MLD25 is absolutely consistent
in his testimony about the fact that Sredoje Eukias not a member of Milan
Luki¢’'s group. During his interview provided to the OifRestigators on 16 and
17 November 2000, MLD25 clearly explained that $jedLukic was not a
member of the Milan Luki group, but rather that he was an ordinary

policeman’*
495. [REDACTED]*?
[REDACTED]*
496. [REDACTED]**®
6.5 Sredoje Lukié Was an Active Policeman in 1992
497. The documents admitted into evidence under Exhilnmbers P209 through P211
and P213 to P214 unambiguously show that duringyéae 1992 as well as the

most critical period from the Second Amended Indent, Sredoje Lukiwas an

active policeman in ViSegrad. Those exhibits wdldiscussed in detail below.

90 gee e.gP247-P250,P259,P260.
921 T 1497:P97 first excerpt.
929D57.

923 2D55,part 11;2D56, List of names.
9247 5279.

957.5303.
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498. This fact is further confirmed by several withessé&o of the Prosecution’s
witnesses, namely [REDACTEBf and [REDACTEDJ?’ and three of Milan
Luki¢'s defence witnesses; namely MLD¥8,MLD24,°* and [REDACTED}?*°
MLD24 described seeing Sredoje Lékiwo or three times during June 1992 in
ViSegrad in the capacity of an active policemarthwegular police insignia, in a

blue police uniform, wearing a policemen's cap witfisor?>!

499. Furthermore, Sredoje Luks Defence witnesses, Zorka LARF? Branimir
Bugarski®®* and Veroljub Zivkow,”®** also confirmed that Sredoje Likivas

working as an active ordinary policeman.

500. The fact that Sredoje Lukiwas a regular active policeman in Visegrad dutirey
relevant period, is confirmed and stipulated in Bresecution exhibits, which
represent the financial records of the SJB ViSedoadhe most critical period
from the Indictment, i.e. the months May, June gt 1992.

501. Exhibit P210 is a SJB ViSegrad “List of active dptglicemen — Employees who,
in the course of the month of May 1992, carried duties in this police station
and to whom the advance payment for this monthbleas paid”. Sredoje Luki
is registered under serial number 10 as an actilieary policeman.

502. Exhibits P209 and P214 are the SJB ViSegrad “lfipeomanent staff and reserve
forces of the police — payment of wages for Jur#21@nd SJB ViSegrad “List of
employees who worked in this SM /police statiord arho were paid in advance

926 7.2892.

9211 3216.

9281 4901.

9291 5074.

9301 5302;2D57.
91T 5074-5075.
9322D44,p.5.
9332D47,para.2.
93471.3681.
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to their salaries for June”, respectively. On biftbese lists the Accused Sredoje

Luki¢ is registered under serial number 13 as an orngaetive policeman.

503. Exhibits P211 and P213 are the SJB Visegrad “Payirishfor the month of July
1992” and SJB ViSegrad “List of permanent staff aeskrve forces of the police
— payment of wages for July 1992”, respectivelyaiighere, Sredoje Lukiis

registered under serial number 13 as an activearglipoliceman.

504. In exhibit 2D60 which is the SJB ViSegrad “List participation in war of all
v/o/conscripts/ who had wartime assignments inSBB /Public Security Station/
in the period from 4 August 1991 to 30 June 19861 where Sredoje Lukis
registered under serial number 71, it is cleartifdated that Sredoje Lukivas on

duty as a policeman up to 20 January 1993.
6.6 Disciplinary Proceedings against the Policeman Srege Lukié

505. Sredoje Luké was on duty as a policeman until 20 January 898hen he
became a member of the Army of the Republika Srg8IRS). His duty as an
active policeman was concluded by the DecisiorhefRolice Disciplinary Organ
pronouncing the disciplinary measure of cessatiénemployment®® The
decision was made on the basis of the Request sttuite disciplinary
proceeding®’ on account of disciplinary offences allegedly cditted in mid
August 1992. Sredoje Lukiwas suspended on 19 August 1882All the
foregoing clearly demonstrates that Sredoje Ewkas an ordinary policeman, in
particular during the period relevant to the Secémiended Indictment (May-
June-July 1992). The same is confirmed by otheurch@nts which have been
admitted into evidenc&?’

935 2D60.

93¢ 2D6s5.

%7p318.

938 2D66 under N0.13,2D67 under No.14,2D68 under No.13
939 p209-P214;2D60.
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506. The alleged police report from November 1992 (P389)ot stamped or signed
and furthermore refers to an unconfirmed reporttaiamg a minimal degree of
suspicion. Similarly, it does not relate to the ooission of any crime from the
Indictment, nor does it connect Sredoje lukn any way with certain
paramilitary formations, murders or any other gravene. Besides that, the
Defence submits that this document cannot be gargnweight, for the reason
that it is entirely unfounded and uncorroboratedaby other document, potential
request based on this report or any testimony.uutsto the Trial Chamber
Decision from 9 April 2009%° the Sredoje Luki Defence has disclosed to the
Prosecution the entire material mentioned in tttedeattached as Annex B1 and
B2 in the Defence response from 1 April 2669.The mentioned material
contains the complete file of the Disciplinary pgedings instituted against
Sredoje Luké after mid August 1992. A list of those documents Hheen
admitted into evidence under Exhibit number 2D7isTist clearly demonstrates
that the alleged report bearing Exhibit number PB&9 not been legally acted

upon.

507. In particular, the Defence wishes to underline stgmificance of the disciplinary
proceedings against Sredoje Laikit is evident that Sredoje Lukhad not acted
outside the law and that he was not a member ofilgal formation. Rather
Sredoje Lukt was an active policeman who could be prosecutedl taeid
responsible for violating the work discipline, difeace which does not constitute
a criminal act, but a rather minor form of respbiigy. A reasonable conclusion
to be reached is that if Sredoje Léikvas prosecuted for such minor offences, he
would certainly have been prosecuted for any othere serious crime had he

committed such in the relevant period or in anyeotteriod for that matter.

940 prosecutor v. Milan Lukiand Sredoje LukiDecision on Prosecution Motion for the Admissidn o
documents from the Bar Table,9 April 2009.

%1 prosecutor v. Milan Lukiand Sredoje LukiSredoje Luké’'s Response to ‘Prosecution third Request
for Admission of Exhibits from the Bar Table witto@fidential Annexes A through H’ dated 24 March
2009 and “Prosecution Submission in Relation toBaeTable with Suplemental Annex G”,1 April 2009.
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6.7 Sredoje Lukié Was a Member of the Army of the Republika SrpskaV¥RS) in the
Period from 1993 to 1995

508. Sredoje Lukt was on duty as a policeman until 20 January 199%n he
became a member of the Army of the Republika SrgRS).

509. Exhibit 2D61, List of Military Personnel of thd%and %' Podrinje Light Infantry
Brigade demonstrates that Sredoje Kukias a member of that army unit in the
period from 20 January 1993 until 1 November 198@ faom 10 June 1995 until
30 November 1998

510. Exhibit 2D62, List of Military Personnel of the Waar's Battalion in VRS in
shifts — 2% and %' Podrinje Light Infantry Brigade, in the same wanfirms that
Sredoje Luké was a member of the VRS in th¥ and %' Podrinje Light Infantry
Brigade and further that he was on duty in theofeihg periods during the years
1994 and 1995:

- From 25 March 1994 until 1 May 1994;

From 2 September 1994 until 9 September 1994;

From 16 November 1994 until 2 December 1994;

From 12 January 1995 until 19 January 1995;

From 16 February 1995 until 23 February 1895.

6.8 Conclusion

511. The Defence respectfully submits that the only eeable conclusion to be
reached is that Sredoje Ldkivas not a member of any paramilitary formation,
but rather he performed his duties exclusively iuitihe scope of regular police

and army formations.

922D61.
943 2D62.
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/. IDENTIFICATION

7.1 Introduction

512.

513.

Central to this case is the reliability of the puted identifications of the Accused
which have been presented as evidence by the Ritesedn seeking to prove its

case beyond a reasonable doubt.

The Trial Chamber must always, in the interestustice, proceed with extreme
caution when assessing a witness’ identificationtrdd Accused. The Defence
submits that a review of the procedures used imioioly identification evidence

presented by the Prosecutor must lead to the csinaluhat any reliance upon such

identification evidence is unsafe.

7.2 Rules Applicable to Proper Identification

514.

515.

Identification procedures are designed to testtaess’s ability to make an accurate
identification of a person from a previous occasamd to provide safeguards

against mistaken identification.

It is emphasized that, like all elements of an mé&e the identification of each
accused as a perpetrator must be proved by thedutosn beyond a reasonable
doubt® In order to determine whether the Prosecutiomisthis burden of proof
the Trial Chamber should take into account thelitgtaf-evidence bearing on the
identification of the Accused® In particular, the Trial Chamber should take into
account whether an identifying witness has anyvesle motive which would be
furthered by a false identification. Based upon plo®r quality of identification

evidence introduced in the present case, the Defasserts that the Prosecution has

%44 imaj Trial Judgement,para.20.
%2 bid.
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failed to prove beyond a reasonable doubt thaAtteeised was correctly identified

as being the perpetrator of the crime.

7.2.1 ldentification Is a Category of Evidence Susgtible to Error

It has become widely accepted in domestic crimiaal systems and by the
jurisprudence of this Tribunal that visual ider#iion evidence is particularly
liable to error and is therefore treated with splecare®*® In the widely cited case
R v Turnbullin the United Kingdom, the Court of Appeal laidwdo important

guidelines for judges in trials that involved ditsgul identification evidence.

Firstly, the Court stated that the judge shouldineinthe jury of the special need
for caution before convicting the accused in rel@aron the correctness of
identification and instruct the jury as to the néadsuch a caution. Secondly, the

Court of Appeal went on to state that

“when the quality of identifying evidence is poas for example when it

depends solely on a fleeting glance or on a loogservation made in difficult

conditions, the situation is very different. Thelge should withdraw the case
from the jury and direct an acquittal unless therether evidence which goes to
support the correctness of the identificatiéH.”

516. The Appeals Chamber iKupreské followed the approach taken R v Turnbull
stating that when assessing evidence of visuatiftetion

[a] Trial Chamber must always, in the interest§ustice, proceed witextreme
caution when assessing a witness’ identification of theused made under

difficult circumstance$?® (emphasis added)

4% Regina v. Turnbull and Anoth§t977] Q.B.224Reid v R1991] 1 AC 363 United KingdordS v
Wade338 US 218(1967) United States,Bundesgerichttstminted inStrafverteidiger
409(1991);Bundesgerichtshidprinted inStrafverteidiger 555(1992) Germany;Oberster Géstubf,10
December 1992,15 Os/150/92;4 June 1996,11 Os a®®&0 March 2001,11 Os 141/00 Austria.
%7Regina v. Turnbull and Anoth§t977] Q.B.224,229.

%8 prosecutor v. Kupreskiet al.Case No.IT-95-16-A,Appeal Judgement,23 October g0Qipreski
Appeals Judgement”),para.39.
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517. Following this rule articulated iKupreské, the Appeals Chamber then went on to
establish the following significant factors that ynanpact negatively on the
reliability of the identification evidenc&® (1) Identifications of the accused by
witnesses who had only a fleeting glance or anrobtgd view of the accusétf
(2) identification occurring in the dark? (3) identification as a result of a traumatic
event experienced by the witn€8${4) inconsistent or inaccurate testimony about
the defendant’s physical characteristics at theetimf the event®™® (5)
misidentification or denial of the ability to idéfyt followed by later identification
of the accused by the witne®$4; (6) the existence of irreconcilable witness
testimonies™ and (7) a witness’ delayed assertion of memoryandigg the
defendant coupled with the clear possibility frame tircumstance that the witness

had been influenced by suggestions from otfrs.

518. The Limaj Trial Chamber affirmed the approach takerKumpreské, re-stating the

need for “extreme caution” in relation to visuatmdification evidencé®’

519. Regarding weight, the Trial Chamberliimaj stated that the ultimate weight to be
attached to each piece of evidence is not to berm@ted in isolation. Rathet is
the cumulative effect of the evidence, i.e. thalitt of the evidence bearing on the
identification of an accused, which must be weigheddetermine whether the
Prosecution has proved beyond all reasonable dthddt each accused is a

perpetrator as alleged’

99 Kupreskit Appeals Judgement,para.40(citing to several dompstsdictions).
zi’ Regina v. Turnbull and Anoth§977] Q.B.224,229.
Ibid.
92 Jaafar bin Ali v PR[1998] 4 M.L.J.406.
93people(DDP) v. Cox28 April, 1995,(CCA) 4/93.
%4Domican v. R[1992] 186 A.L.R.203.
95 people(DPP) v. McNamara2 March,1999,(CCA) 111/95.
9% R.v. Burkg1996] 1 S.c.R.474.
%7 imaj Trial Judgement para.17,citikqipreski: Appeals Judgement,para.34.
8| imaj Trial Judgement,para.20,citifRfosecutor v. KunaraGase No.IT-96-23-T,Decision on Motion
for Aquittal,3 July 2000, para.4(stating “[a] Tribtalrof fact must never look at the evidence of eaithess
separately,as if it existed in a hermetically sgé@lempartment;it is the accumulationadff the evidence in
the case which must be considered”).
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7.2.2 In-Court ldentification and the Preconditionof an ldentification Parade

520. The Prosecution attempted to supplement its evaleagarding identification by
having the witnesses identify the accused in césgthas been previously submitted
by the Defence in paragraph 11 of “Sredoje kigkBubmission on the Treatment of
In-Court Identification” filed on 2 November 2008I(-Court Identification
Submission”), in-court identification constitutesi&uation in which the accused is
identified by the witness in the courtroom as belmg perpetrator he/she saw at the
crime scend>® The Defence further reiterates its position adbpteparagraph 13
of the In-Court Identification Submission that hetinstant case the attempted in-
court identifications of the Accused were condudtec very vague and general
manner, which consequently leaves the identificatio implication. In the vast
majority of instances, the Prosecution simply askesl withesses whether they
“recognize” anyone in the courtroom apart from f@secutor himsef£® Thus,
these in-court identification procedures have thile produce any link between the
Accused and the crimes and should not be treatedpraper “in-court

identifications”.

521. With regard to the Defence’s position that no wegltould be accorded to in-court
identifications, in particular where they were mduae witnesses who have not
previously identified the accused at an identityragda or other pre-trial
identification procedures, reference is made t@agaphs 17 through 30 of the In-

Court Identification Submission.

99 See also,paras.7-10 of the In-Court Identificaabmission.

90T 335 lines 5-7;T.593,lines 19-20;T.794,lines T:811,lines.6-7;T.1010,lines 4-7;T.1230,lines 3-
5;T.1321,lines 1-4;T.1387 lines 3-5;T.1453,lines1B3T.1688,lines 22-23;T.1777,lines 9-11;T.186&4n
4-6;T.1969,lines 5-6;T.2035,lines 9-11;T.2342,1ide3;T.2517,lines 23-25;T.2895,lines 14-
16;T.2981,lines 17-18;T.3217,lines 5-8;T.3401,lit8s20.
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7.3 Serious Shortcomings in the Use of Photospreadsd Non-existent Identification

Procedure Regarding Sredoje Luké

522. The Defence submits that the identification procedwsed by the Prosecution in
the present case are flawed to such an extentthlegt are not acceptable as

reliable identifications.
7.3.1 Witness Ib Jul Hansen

523. It has been established that Witness Ib Jul Hamseked as an investigator for the
Prosecution of the OTP-ICTY from 1995 up to 260%6He conducted interviews

during which he used to confront the witnesses pfitbtoboards®?

524. In cross-examination by the Defence, he admittat e was aware of the existence
of ICTY Prosecution Identification Guidelines foth@ographic Proceduré®’
Asked about the author of these guidelines, theesg testified that he could tell
from the footer that it was a former OTP-ICTY tedeader and OTP-ICTY

investigations commander called Mr. Malfif§.

525. Ib Jul Hansen testified that prior to showing a toBpread to Witness Adem
Berberovic during the witness interview he did aesk Adem Berberovic whether
he had seen the suspects in a photo, TV or a p83fene Defence contends that
this omission constitutes a violation of one of t88Y Prosecution Identification

Guidelines for Photographic Procedures, namely

961
T.3122.
%2 For instance,he confronted Witness Adem Berbenwitic a photospread which later on went
missingseeT.3121.
937.3123.The OTP Identification Guidelines were &tk as 1D74.
964
T.3136.
%57 3124,
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"Procedure with witness

The investigator must ascertain whether the witiessseen the suspect
in a photograph, on television or a poster. It rhaythat the photoboard
procedure would then be inappropriat&."

526.Secondly, Ib Jul Hansen confirmed that Prosecwtibmesses VG-014, VG-024, VG-
025 and VG-119 were all shown atentical photospread during their respective
OTP-ICTY interviews®’ [REDACTEDJ®

527. The Defence submits that this practice gravely dired the following ICTY
Prosecution Identification Guidelines:

"If it is intended to show photoboards to morentlmae witness on a mission,
several photoboards should be prepared, if possibith the photographs

arranged in a different sequence in each photobdaagh should then be
photocopied.

"Once you have a positive identification, idealhe tphotoboard should not be
used with other witnesses. If this is necessaoyydver, the positions of the
photographs should be changed and the suspecttegoaph, in particular,
should be moved. Take a fresh photocopy of the legwut for use in the
procedure 3°

Ib Jul Hansen did not provide any explanation i breach of the internal ICTY

identification guidelines.

528. [REDACTED]®’® This omission constitutes a further violation lné widely adopted

and applied identification procedures.

%6 1D74,p.2.

97T 3125;T.3128;See also 1D75 and 2D29.
%8 T 3132.

%91D74,p.2.

970 T 3137.
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529.Testifying about the investigation practice in thstant case, the witness confirmed

that the OTP-ICTY investigators never used a phajoy of Sredoje Lukiin any

photo identification procedure such as photospreadsothers during their

investigations.”* [REDACTED]"

7.3.2 Missing photospreads

530. During his witness interview given to OTP-ICTY irstgator Ib Jul Hansen in
2000, Witness Adem Berberovic was shown a photaspon which he allegedly
identified Sredoje Luki®”® In cross examination, the Defence raised the is§ue
missing photospreads with the Trial Chamber, aneighat had been previously
discussed on several occasions ite6Bonferences’ In particular, the Defence
submitted that due to the fact that the photo asteywn to Adem Berberovic was

not disclosed to the Defence, it was not able exjadtely cross examine the witness

on this matter. In response, the Prosecution a€dithat several photospreads

indeed went missiny> The Honorable Presiding Judge Robinson expresied h

concerns about this occurrence:

18
19
20
21
22
23
24
25

AW N R

JUDGE ROBINSON: Well, speaking for myself quite alarmed at
that. It's very important, very vital eviderthat really ought to be
available to the Defence, particularly in aecavhere identification
is -- is the issue.
MR. GROOME: Yes, Your Honour. And as is clisam the 65 ter
Conference, |, too, am shocked and expresgeshotk and dismay and
had -- and had an extensive inquiry donetimomatter and had people
search boxes out at the beach building andg @assible conceivable
place where these photospreads could den't believe there's any
other thing else that | can have done tatlthem. | believe that in
the switch -- or in the attempt to archiie Vasiljevic case that they

were inadvertently shredded by someone] &uity appreciate that their\

971 1.3120.
9721 3137.
°32D20,p.3.

74 Rule 6%er Conference,11 March 2008,T.122-123;RuléeB&onference,21 May 2008,T.183-184;Rule

65ter Conference, T.279-280;Rule #®5 Conference, T.195-196.

97° T 2549-2550.

Case No. IT-98-32/1-T 180 12 May 2009



12957

5 absence is something that may very well beidersd against the
6 Prosecution in its case.
7 JUDGE ROBINSON: Yes. We'll certainly catesi that, Mr. Groomé&™

7.3.3 Conclusion

531. In the light of the previous discussion, the Detenaderscores that there was no
identification procedure followed with regard tceticcused Sredoje Lukiin
pre-trial and that where applied the identificatfmocedures conducted by OTP-
ICTY investigators in the present case were frawgkit violations of the most
basic rules applicable to any alleged identificatidhe Defence submits that
accordingly each and every positive identificatput forward by the Prosecution
as evidence incriminating Sredoje Lékiannot and should not be relied upon as

evidence in determining the facts in this case.

7.4 Alleged Identification of Sredoje Luki by Prosecution Witnesses

532. The Defence submits that the descriptions of thevidual whom the Prosecution
witnesses claimed to have identified as “Sredoj&id’uare inconsistent and
incompatible with the physical appearance of thecused Sredoje Luki
Therefore, their evidence related to the allegemtification of Sredoje Lukiis

not reliable.

533. The Defence submits that Sredoje Lukvas neither identified as one of the
perpetrators of the Pionirska Street fire on 14eJ4A92, nor as one of the
perpetrators of the Bikavac fire on 27 June 199#, as a perpetrator of the
crimes allegedly committed in the Uzamnica camphie period between 1992
and 1994 | nor in any other alleged incident mewtibduring the Trial by any of
the Prosecution witnesses beyond reasonable dmsiead of strengthening an

identification of the man purported to be Sredojgkik, the combined effect of

976 T 2549-2550.
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the evidence serves to highlight the extent of rtagdies, discrepancies and

inconsistencies prevalent in the body of withessiification evidence.

534. With regard to Sredoje LuKs physical appearance, the Defence first refers to
letter from the UN Detention Unit admitted as Exh2D64 which states Sredoje
Luki¢’s height is_1,85n1" It is submitted that strong evidence suggests ttret
Co-Accused is approximately of equal heififREDACTED]*"® In addition, the
Defence stresses that Sredoje kukias born on 5 April 1961 and was therefore
31 yearsof age in June 199%° Moreover, Defence witnesses Veroljub Zivkovi
and Zorka Luki testified that Sredoje Lukiweighed between 8% and 982

kilogramsin 1992. This evidence should be borne in mind rwhssessing the

following descriptions made by the Prosecution esses.

535. In order to avoid repetitions, reference is madéhtoabove detailed analysis of
the identification evidence presented by the Puatsat in the following chapters
of this Final Brief: (1) Chapter 4.2.1 on the houmening on Pionirska street,
paragraphs 28 through 209, (2) Chapter 4.2.2 orhtluse burning in Bikavac,
paragraphs 210 through 332, and (3) Chapter 4.2.3he beatings at the

Uzamnica detention camp, paragraphs 333 through 395

536. In addition, the Defence draws the Trial Chambgdsticular attention to the
strikingly inconsistent and objectively wrong ploai descriptions of Sredoje

Luki¢’s height, figure and age provided by the followkigpsecution witnesses.

537. With regard to the heighdf the alleged perpetrators, Adem Berberovic fiesti
that Milan was about 15 to 20 centimetres tall@ntithe man purported to be
Sredoje Luks.”®

977 2D6A4.

978 T 6519-6520.

99 2p52.

90 1D232See als®econd Amended Indictment,para.2.
%11 3676.

%271 3620;T.3676.

983 T 2551,
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538. Islam Kustura equally stated that Milan L&ékivas about 20 centimeters taller

than the other mai%*

539. [REDACTED]®

540. Witness VG-119 also noted that:

8 Sredoje was shorter than Milamd his hair was fairer than Milan's, who

9 was rather the robust individ 98 (Emphasis added)

541. Mirsada Kahriman also testified that “Sredoje ldikwas shorter than Milan

Lukie.®

542. In this context, the testimony of VG-094 is of pamunt importance. Her
evidence has not only cast serious doubts on tlegeal identification and
recognition of Sredoje Lukiby the abovementioned Prosecution witnesses but
has also demonstrated the high likelihood of a gravstake made by the
Prosecution witnesses as regards the identityexf&e Luké. [REDACTEDT®®

[REDACTEDJ*

[REDACTED]®

543. In relation to the_figureof the man purported to be Sredoje lajkAdem

Berberovic noted that the man was “chub¥and “on the plump side®?

%41 2272,

95T 3438.

96T 2417See alsd.2464.

97T 854See alsd®34,p.3,para.13.
%88 T 6906.

99 1D227,p.4,para.4;P335 para.32.
90T 7056.

91p142 p.9,para.4.

92T 2551
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. [REDACTED]*®®

. [REDACTED]*** [REDACTED]*®°

. [REDACTED]®° [REDACTED] In this respect reference is made teageaph
542 of this Brief.

[REDACTED]

[REDACTED] **® [REDACTED]*® [REDACTED] In this respect, the Defence

again refers to its submissions madeanagraph 542 of this Brief.

The Defence therefore submits that the numerousesbentioned inaccurate
physical descriptions of the man purported to bed§e Luké and VG-094's
testimony strongly suggest that the Prosecutionesges described a person other
than Sredoje Luki a person who was significantly shorter than Milarki¢ and

much older than Milan Lukior in fact the Accused Sredoje Lukit the time.

The Defence further wishes to direct the Trial Charis attention to a number of
Prosecution witnesses who could not have possitdgntified the Accused
Sredoje Luké as one of the perpetrators of the Pionirska stneedent. Witness
VG-018 and VG-084 testified that they did not loakthe perpetrators, while
witness VG-013 testified that she never saw Sredaje¢ during the incident.
They therefore did not identify the Accused Sredbjeki¢c as one of the

perpetrators.

9937T,1908;T.3438.

941D41,p.2.

95T 1581.

9% 1D227,p.4,para.4;P335 para.32.
97T 3436.

998 1D227,p.4,para.4;P335 para.32.
9992D69,p.3.
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551. In the light of the foregoing, between false dgs#tns and lack of any
identification, the Defence submits that the Prasen did not prove beyond
reasonable doubts that Sredoje léukias recognized or identified by any of the
Prosecution witnesses as one of the perpetratoemyfof the crimes Sredoje

Luki¢ is charged with in the Second Amended Indictment.
7.5 Alleged In-court Identification of Sredoje Luki¢ by Prosecution Witnesses

552. Due to the many shortcomings during the identifosaprocedures in the present
case, any reasonable Trial Chamber must conclude the alleged in-court

identifications of Sredoje Lukiby Prosecution witnesses are flawed.

553. Firstly, the Defence reiterates that throughoutseéheproceedings it has
continuously objected to “in-court identification®®® [REDACTEDJ**
Additionally, when asking the witnesses whethelttrecognize” anyone in the
courtroom apart from the Prosecutor himself, thesBcution has failed to
produce any link between the Accused and the crimése vast majority of in-
court identification proceduré8® These are therefore flawed and should not be

treated as proper “in-court identifications”.

554. With reference tgaragraphs 25 — 30 of its In-Court Identificatiomb8ission,
the Defence reiterates that the identification pdure through improper “in-court
identifications” of Sredoje Lukifor the first time in trial is inadmissible pursia
to either Rule 89(C) or Rule 95 of the Rules. Altdively, reiterating the
arguments and jurisprudence set out in paragraphbrbugh 24 of it$n-Court

Identification Submission anparagraph 523 of this Brief, according to which

100 gee for example, T.794,lines 5 — 6;T.885,lines 2%:¥.1010,lines 10 — 12;T.1417 lines 5 —
6;T.1453,line 19;T.1582,line 3;T.1688,line 25;T.88Mes 9 — 10;T.2518,lines 4 — 5;T.2895,lines 11-
12;T.2981,lines 17-18;T.3401 lines 13-16;T.321@4il10-12;T.7006,lines 11-17.

10011 3137.

10025ee T.335,lines 5-7;T.593,lines 19-20;T.794,libeT.811,lines.6-7;T.1010,lines 4-7;T.1230,lines 3
5;T.1321,lines 1-4;T.1387,lines 3-5;T.1453,lines1B3T.1688,lines 22-23;T.1777,lines 9-11;T.186&4n
4-6;T.1969,lines 5-6;T.2035,lines 9-11;T.2342,1i0e3;T.2517,lines 23-25;T.2895,lines 14-
16;T.2981,lines 17-18;T.3217,lines 5-8;T.3401,1itt€s20.
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little or no weight should be accorded to the inwtadentification made by a

witness who has not previously identified the aeduat an identity parade or
other pre-trial identification procedures identfion procedure, the Defence
submits that the identifications of Sredoje Luky Prosecution witnesses in the

courtroom do not carry any weight in the instamtogedings against the Accused.

7.6 Conclusion

555. Accordingly, the Defence respectfully submits ttie Trial Chamber should not
attach any weight to either the positive photo idieation by Adem Berberovi
or the in-court identifications of the Accused byyaProsecution witness.
Furthermore, the Trial Chamber should make a figdimat this entire body of
purported evidence is unreliable as it fails to ne®n basic standards commonly
accepted for identification procedures as the Dmfdmas defined and shown in

this chapter.

556. Finally, it is reiterated that a reasonable Triab@ber must conclude that none of
the Prosecution witnesses recognized or identif@doje Lukéi beyond
reasonable doubt as one of the perpetrators afritmes he is charged with in the
Second Amended Indictment or any other allegeddendi mentioned during the

course of the Trial.

8. CHARACTER

557. The Defence submits that the Trial Chamber hasiwvedesubstantial evidence
consistently describing Sredoje Lakas a friendly man of good character who
took care of his family. All his life he lived arsbcialized with people equally
and regardless of their ethnic origin or religidugdiefs. Sredoje Lukihas never
demonstrated any ideologically motivated fanati&wen in the difficult time of
war, when relations between the ethnic groups werese, Sredoje Luki

continued this positive social conduct by helpingdiims. During the war, he
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even helped his Muslim neighbours to escape frasopy an endeavour in which
08

he selflessly risked his own life in order to s#ve lives of other

558. All three Defence witnesses testified as to Sredoje¢’s family devotion, his

friendliness and good character.

559. Veroljub Zivkovi¢ was a good and sound acquaintaot&redoje Luké.'** He
stressed that Sredoje Laks a good man and a family marery attached to his

family and liked to joke and socialize with peo@ed at all times he was

tolerant'°%®

560. Similarily, Zorka Lukt testified that Sredoje Lukiwas well liked by his

neighbourd®®

561. Lastly, Branimir Bugarski testified that for thegp®4 to 25 years he enjoyed a
good relationship with Sredoje Luki®®’ who was very devoted to his famtf??
He testified that Sredoje Lukiwas always a cheerful maf° and added the

following when being asked by the Honourable Judgbinson:

16 JUDGE ROBINSON: Have you come here to liprimtect your

17 friend? Because remember, you took an oétu made a declaration to
18 speak the truth.

19 THE WITNESS: [Interpretation] And nothing kbe truth. In a

20 few days, I'll turn 60. | would not have cohae to tell lies. | know

21 this man as a good man, a sociable man, alieagy to share a good

22 joke. | never knew him as a criminal. Itfgyofor that reason that |

23 made this long journey. | have many thingddan my life. | don't

24 wantto lie. | have my family. | have chédr | have grandchildren.

10031 2892,

10041 3615.

1005241, para.6.

10081 3676.

10071 3724:See also 2D47,para.11.
10089D47,para.11.

10091 3741;See also 2D47,para.11.
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25 That's a hard thing to s&y°

562. Indeed, many Prosecution witnesses have also pdhgogiven evidence of
Sredoje Lukt’'s good character and of the very real and sinceertaking to
protect his Muslim neighbours during the war in $ipeing-summer of 1992.

563. Ferid Spahi knew Sredoje Luki very well before the waf'* He knew that
Sredoje Lukt was a policeman; his brother was Sredoje &gkiDeputy
Commandel®? Ferid Spahi stated the following about Sredoje Lékinder

cross examination on 26 August 2008:

14 | was at the petrol station and those wenttogether, so we
15 had quite a few drinks together, and unforteigat is a pity that we
16 are not having them today as weff.

564. In response to a question asked by Presiding J&ig®nson, Ferid Spahi

confirmed that Sredoje Lukiwas a man of good character:

JUDGE ROBINSON: Just a minute. Just a minitétness, you're
asked whether from your personal experience 8iedoje Lukic whether
you would agree that he's a friendly persogood person of good
character. Now, that question is a quegtiahin my view you can
answer. What is your answer?

THE WITNESS: [Interpretation] Yes. Yesgrae!®**

o N o o b W

565. Witness Mevsud Poljo also knew Sredoje lcutgell from before the war and

knew that he was a policemd> He was on good terms with Sredoje Luknd

10101 3765.
10111 569
10121 569
10131 569.
10141 570.
10151 579,
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regarded him as his frief8® This witness even knew Sredoje Léigiparents

and stated:

22 A. Yes. | worked near their place ofdeace in a shop, and |

23 knew Sredoje's parents well. We were friefitfs.

During cross-examination by the Defence of Milankicy Mevsud Poljo
expressly mentioned Sredoje Léland underlined:

2 And if | may say about Sredoje, |

3 only heard good thingls(?18

566. This witness’ opinion of Sredoje Lukis further evidenced by his express wish
during his proofing session with the Prosecutiorceonment in support of the
defence of Sredoje Luki®*® Mevsud Poljo explained his motives for this reques
by explaining that he knew of two different occasiom which Sredoje Luki had
helped Muslims escape from detentiSff: by acting this way Sredoje Lukhad
saved the lives of these niéft despite the fact he was in fear of Milan Lakf?2
He gave evidence that Sredoje Lakiet two Muslim men free from detention,
considering this act as a “human gesture of his".p%" The witness further
described an occasion when Sredoje tui@lped another Muslim man escape to

Zepa®**and noted how Sredoje Luékéaved this man’s life:

22 A. Yes. |l was glad that he acted in thay teavards his next door
23 neighbours, for had he taken him to Preloeocdrtainly would not have

24 returned alivé®®

10161 579,
10177 579.
10181 580.
10197 584.
10207 584,
10217 584.
10221 580.
10231 583.
102417 583-584.
10257 584.
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567. Witness VG-064 is the wife of one of the men thadd®je Lukt released. VG-

064 knew Sredoje Lukiwell from before war and knew that he was a patiae.
She is a Muslim who socialized with Sredoje lLukind considers him as her
friend 192 VG-064 explained how after she came across Sreddig in front of

the MUP building and informed him that her husbara$ detained and that she
could not find him Sredoje Luké immediately went to try and save her husband
and her brother-in-law and succeed®d As VG-064 testified, upon returning her
husband and brother-in-law home, Sredoje &@kiplained that he was in fear for

his own life for helping the Muslims:

12 A. He didn't explain anything. He just sdide been successful,

13 I've managed it, just be careful and don'tgeght again. He didn't
14 explain anything else. | asked him whethecdwdd get us out of

15 Visegrad, and he said he didn't dare. Heafrasd he would get killed,
16 but he didn't tell us by whotf?®

In cross-examination the witness confirmed that&jeLukic was a positive
personality who, in those very difficult times, eged himself to danger in order
to save her husband her brother-in-fa.

568. Witness VG-133 testified under oath, that she neaw or heard of Sredoje
Luki¢ killing anybody°*° On being questioned by Presiding Judge Robinsen, s
stated:

13 JUDGE ROBINSON: Did anybody ever tell youtttrey saw Sredoje
14 kill anyone or abuse anyone? Did you ever tied from anybody?
15 THE WITNESS: [Interpretation] Not to me, nand | can explain a

16 few things. The rumours, when you say somgisad! so and so said and

1026 T 2892.
10271 2891-2892.
10281 2892.
10291 2922.
10301 3062.
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17 then so and so said something else two d#srsdayou heard something

18 else two days later, so | don't want to refiezge rumours from people

19 that would change their accounts from onetddlie next. But as | say,

20 no serious-minded person ever told me or it dear them say that

21 Sredoje Lukic killed anybody or abused anybadg towards me his conduct
22 was decent. We came across him in -- | camassa him in the MUP. He

23 said hello nicely, warned me not to move adownvn and left%*

VG-133 further testified that Sredoje Laks a positive personality and a pleasant
character who did not fit into the overall war aspbere that prevailed at the time

in spring-summer 19923

569. VG-013, who knew Sredoje Lukbefore the war, testified under oath:

6 Q. Canyou describe what you remember aboutk a young man, his
7 character or his personality?

8 A. He was nice. He didn't offend anybodyfe at that time was

9 nice, and the socialising between us wasl gegardless of ethnicity or
10 religion before the war, and after tH&?.

Witness VG-013 hereby confirms the overall imprassgiven in that Sredoje
Luki¢ did not discriminate against other ethnic or rielig groups at any time.

She describes him as a “nice policeman, nice M&A”.

570. VG-017 testified that Sredoje Luki was “a very good marn®®®
[REDACTED]***° |t is very telling when a man who went throughtsaa ordeal
of losing two sons and under the present circunssncontinues to state that

Sredoje Lukt was the best man he has ever known.

1031 T 3062.
10321 3063.
10331 1005.
10341 1006.
10351 2761.
1036 T 2846See alsd D63,p.4,para.3.
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571. As is demonstrated by many witnesses, Sredoje¢Lhéis always been of the
utmost tolerance and friendly to people regardE#stheir ethnicity or religion.
He has never demonstrated any fanatism or showprajiydice against people of
other ethnic or religious origins. On the contréByedoje Luké’s life is typified
by socialising with people equally and acting cosgianately for Muslims even
during the very difficult period of war. Viewed iragially, the Defence submits
that it is impossible to conceive that a man so alestrably concerned for the
wellbeing of Muslim people, to the extent that ereendangered his own life in
a dangerous situation, would or could ever behaviné manner alleged by the

Prosecution in its Second Amended Indictment.

9. MITIGATION

9.1 Introduction

572. At the outset, the Defence strongly maintains thatAccused Sredoje Lukis

not guilty of any crimes alleged against him andusth therefore be acquitted on

all counts of the Second Amended Indictment.

573. However, should the Trial Chamber find Sredoje Lukisponsible under some or
all of the counts in the Indictment, the Defenckrsiis that there are a number of

mitigating factors which must be taken into accowtiten determining the

sentence.
9.2 Applicable Law
574. The aggravating and mitigating factors to be taketo consideration when
determining the sentence are regulated in Artigleo the Satatute and Rule

101(B) of the Rules. Furthermore, the rules onesarihg and aggravating and

mitigating circumstances in the Former Yugoslavia r@gulated in the Criminal
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Code of the Socialist Federative Republic of Yugesl (“SFRY”)* in
particular Article 41(1) of the Criminal Code oEtiSFRJ.

575. These factors are not exhaustive rendering a Trember with considerable
discretion in determining the aggravating and thiggating factors, including the

weight to be accorded to those factors in a pdaiaase’®

576. The Defence further recalls the Tribunal’'s juristence holding that, while
aggravating factors must be directly related todbmmission of the offent®&®
and must be proved beyond reasonable dfdbmitigating factors are to be
taken into account regardless of their relatiorhviite offenc&** and the burden
of proof for mitigating factors is that of balanckprobabilities->*?

9.3 Mitigating Factors

577. The Defence respectfully submits that there arenifsegnt individual
circumstances of the Accused Sredoje Eukrhich constitute mitigating factors
in the present case and should therefore be talterconsideration by the Trial

Chamber for the purpose of determination of a prepatence.

10872p51.

1938 prosecutor v. Zejnil DelafiZdravko Muat,Hazim delé and Esad Landz6ase No.IT-96-21-
A,Appeals Chamber Judgemerdiebii Appeal Judgement”),20 February 2001,para.777;eusev.
Tihomir Blaske,Case No.IT-98-14-A,Appeals Chamber Judgenida$ki Appeal Judgement),29 July
2004,para.685,Prosecutor v. Nasert@ase No.IT-03-68-T,Trial Chamber Judgemedt{¢ Trial
Judgement”),30 June 2006,paras.717 and 731.

1939 9ri¢ Trial Judgement,para.731.

1040 Blagkic Appeal Judgement,para.688i¢ Trial Judgement,para.731.

1941 Ori¢ Trial Judgement,para.747.

1042 Blagki: Appeal Judgement,para.6@¥i¢ Trial Judgement,para.747.
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9.3.1 Voluntary Surrender

578. Voluntary surrender is considered “a significanttigaiting circumstance in
determining the sentencE®*On 15 September 2005, Sredoje lagurrendered
voluntarily to the custody of the Tribunal. In thght of the established practice
of the Tribunal, the Defence submits that the Aedis voluntary surrender

warrants mitigation of his potential punishment.

9.3.2 Good Conduct in the UN Detention Unit

579. Good conduct during the time spent in the UN DébenUnit is also deemed a
mitigating circumstanc&** To date the Accused has spent over three andf a hal
years in the UN Detention Unit and throughout timse his behavior has been
exceptional. Sredoje Lukihas at all times complied with the Rules of Datant
followed all the instructions of the guards, and hlways been respectful towards
the management and the staff of the Detention Urhis is unconditionally
confirmed by the Sredoje LukiBehaviour Report Whilst in Custod{® issued
by the UN Detention Unit.

9.3.3 Positive Influence on the Proceedings

580. A positive attitude of an accused towards the prdieys is further considered a
mitigating factor in the determination of the sew'**® The Defence hereby
wishes to underline the exemplary behavior of Seedaiki¢, throughout the
proceedings. The Accused was always present inctluetroom during trial
sessions. The Accused and his Counsel were atredktrespectful towards the

Trial Chamber as well as the Prosecution. Abov¢, tine Defence respectfully

1943 prosecutor v. TihomiBlaski:,Case No.IT-95-14-T,Trial Chamber JudgemeBlgSki: Trial
Judgement”),para.776.

1044 prosecutor v. Milorad Krnojela€ase No.IT-97-25-T,Trial Chamber Judgemeittibjelac Trial
Judgement”),para.519.

10%2D71.

1048 |hid,para.520.
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submits that the Accused should be given credittiier extent to which his
Counsel co-operated with the Trial Chamber and \lign Prosecution in the
efficient conduct of the trial. Counsel were catefiot to compromise their
obligations to the Accused; however, Counsel madeyeeffort to restrict the
issues raised in the defence of the Accused tesssuhich were genuinely in
dispute. This enabled the Trial Chamber to complet¢etrial in much less time
than it would otherwise have tak&fi! This attitude of the Accused and his
Counsel has been affirmed in many instances thautgthe proceedings, for
example respect for time limits set for submissigmesentation of a brief and
exceptionally concise defence case, restrictiogross-examinations which are

genuinely necessary and restriction of issuesddiséhose genuinely in dispute.
9.3.4 Personal and Family Circumstances
581. The family status of an accused is a mitigatingwistance acknowledged as
such in the jurisprudence of the Tribuh¥f The Accused Sredoje Lukiis
married with two childre®® The Defence respectfully submits that those
circumstances warrant to be taken into accountragigating factor.

9.3.5 No Prior Criminal Conviction Nor Any ViolenCriminal Acts

582. Prior to the filing of the Indictment by the OTPre8oje Luké had never been
convicted or indicted before any court for any gidlcriminal act.

9.3.6 Good Character
583. The good character of Sredoje Léiki as discussed in detail in Chapter 8 — should

be taken into account as a significant mitigatiegtdr. Many Defence and

Prosecution witnesses, who knew Sredoje ¢&ukiestified about his

1047 pid.
1948 Ori¢ Trial Judgement,para.758.
1049 5ee for example T.5238.
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professionalism as a policeman, his good and flyeddaracter, and his positive
personality'®® Sredoje Luké was concerned about the fate of the Muslim
population and tried to help where he could, whecproven by the fact that in a
few instances he helped Muslims to escape fromndetein the heat of the

War.1051

9.3.7 Regret

584.

585.

586.

Expressions of regret have been recognized asigatimg factor by this Tribunal
if the regret is real and sincef®? The Defence recalls the position of the
Tribunal that an accused can express sincere segvéhout admitting his
participation in a crime or giving evidence andngeicross-examined by the

Prosecutiort®>®

Throughout the trial, the Accused, through his Galinhas treated the witnesses
with the utmost respect and understanding. Througtie trial, the Accused has
shown sincere empathy with the victims for thessland suffering through his
Counsel. This can be found in many instances whisnDefence counsel
expressed compassion to the victims witnesseshir toss and suffering on
behalf of the Accusetf>* By acting in this way, the Accused Sredoje lcukas
shown real and sincere regret for the suffering #iathe victims had to go

through.

The Defence reiterates and upholds that the Acc8sedoje Luks is not guilty
of any counts in the Second Amended Indictment. él@w, in case the Trial
Chamber decides otherwise, the Defence respectiligmits that all the
aforementioned individual circumstances are deemeusiderable mitigating
factors, which should have a significant mitigatingpact on a potential sentence.

10507 569;T.579-580;T.3062;T.2761;T.1005;T.718;T.928,2D41,para.6;T.3676;T.3765.
1051 T 583;T.2892;T.2922.

1952 5ri¢ Trial Judgement,para.7®Easki Appeal Judgement,para.705.

19530ri¢ Trial Judgement,para.752.

1054 T 1271;T.3347;T.3435;T.2482;T.1359;T.1119;T.2462769;T.2267;T.981.
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10. CONCLUSION

587. In the light of all the foregoing, the Defence resfiully submits that the
Prosecution has failed to prove beyond reasonabiédbtdthe liability of the
Accused Sredoje Lu&iunder Article 7(1) of the ICTY Statute in relatiom all
counts allged against him in the Second Amendenttinént. The Trial Chamber
should accordingly acquit Sredoje Lélof all counts alleged against him in the

Second Amended Indictment.
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