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THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”) is seised of a confidential “Prosecution’s Urgent
Motion Requesting Reconsideration of Trial Chamber’s Oral Decision Dated 24 April 2007 and
Leave to Tender Zoran Lili¢’s Previous Testimony and Statement Pursuant to Rule 92 ter with

Annex A,” filed 26 April 2007 (“Motion”), and hereby renders its decision thereon.

1. In the Motion, the Prosecution requests the Chamber to reconsider its oral ruling rendered
on 24 April 2007 upon the Prosecution’s motion to tender the evidence of Zoran Lili¢ pursuant to
Rule 92 ter, rather than leading him viva voce, as was indicated upon its Rule 65 fer witness list on
10 May 2006." After having heard oral argumentation from the parties,” the Chamber issued the

following oral ruling:

JUDGE BONOMY: In light of the Defence submissions about the additional difficulties

created by the Prosecution failure to relate the exhibits to the evidence of the witness,

and in view of the potential importance of the evidence of the witness, we consider that

1t’s appropriate -- and this is a decision in principle -- that his evidence should be given

live. However, it will remain open to the Prosecution to suggest, in the course of his

evidence, the admission of portions in writing, and we will review any such reasonable

request made at the time.’
2. The Prosecution argues, in support of its Motion, that it has received additional information
since the oral ruling and that this information justifies reconsideration. This information comes in

the form of a letter dated 25 April 2007 to the Prosecution from Mr. Lili¢, stating,

I'am not willing to take the stand and give testimony regarding dossier IT-05-87-T, since
during my testimony in 2003, I told everything known to me related to dossier IT-05-87-
T.

Of course, appreciating such high institution of United Nations and with respect to

subpoena of the court, on the 29" of April, I will arrive in [the] Hague.*
Mr. Lili¢ also stated that his “health condition and ... private obligations” did not permit him to
give evidence beyond 4 May 2007.° The Prosecution also informed the Chamber that it intended to
tender as evidence documents constituting parts of Mr. Lilié’s evidence from the MiloSevié trial

while the witness was present in court and after he had taken the oath. The Prosecution submits

Prosecution’s Submission Pursuant to Rule 65 fer (E) with Confidential Annex A and Annexes B and C, 10 May
2006.

2 T. 12295-12297 (24 April 2007).

3 T. 12297 (24 April 2007).

* Motion, paras. 5-6, confidential Annex A.
> Ibid.

Case No. IT-05-87-T 2 27 April 2007



naa

® Finally, the Prosecution argues that

that the witness will be available for cross-examination.
tendering the evidence in the manner it proposes will permit the witness’s evidence to be completed
by 4 May 2007, and thus would avoid any prejudice to the Defence or delay in the proceedings that

might be caused by Mr. Lili¢ having to return to the Hague to complete his testimony.’

3. On 27 April 2007, the Defence filed its response to the Motion, requesting the Chamber to
deny the Prosecution’s request for reconsideration.® The Defence reiterates therein arguments
made upon this matter at the oral hearing on 24 April 2007 and argues further that, inter alia, the
circumstances in existence when the Chamber made its oral ruling have not changed since that

time.’

4, The legal standard for reconsideration is as follows: “a Chamber has inherent discretionary
power to reconsider a previous interlocutory decision in exceptional cases ‘if a clear error of

reasoning has been demonstrated or if it is necessary to do so to prevent injustice.’”'

5. The Chamber reminds the Prosecution that, as was clearly stated in the oral ruling, it may
make a motion, in the course of Mr. Lilié’s evidence, for the admission of portions of his evidence
from the Milosevié trial, and that the Chamber will consider such a motion at that time and under
the circumstances of the evidence. When the witness is here in the Hague and on the stand (after
having taken the solemn oath), the Chamber will be in an appropriate position to entertain any
motions for the admission of his evidence pursuant to Rule 92 ter. The Chamber also recalls that
Mr. Lili¢ has been compelled, upon motion of the Prosecution, to give evidence before the Trial

Chamber via the subpoena issued to him on 15 February 2007."!

6. Moreover, the Prosecution has not demonstrated (a) how reconsideration of the oral ruling
1s necessary in order to prevent injustice or (b) any change in circumstances since the Chamber

issued its oral ruling that justify reconsideration of this matter.

¢ Motion, para. 9.

7 Motion, paras. 10-13.

® Confidential Defence Response: “Confidential Prosecution’s Urgent Motion Requesting Reconsideration of Trial
Chamber’s Oral Decision Dated 24 April 2007 and Leave to Tender Zoran Lilié¢’s Previous Testimony and Statement
Pursuant to Rule 92 ter with Annex A,” with Annex A, 27 April 2007.

° Ibid., para. 7.

'* See confidential Decision on Prosecution Motion for Reconsideration of Decision of Fifth Prosecution Motion for
Protective Measures, 21 June 2006 (citations omitted).

"' Confidential and ex parte Subpoena Ad Testificandum, 15 February 2007. The Chamber considers that, although
Mr. Lili¢ was subpoenaed in a confidential and ex parte manner, it is appropriate, under the present circumstances, to
make this fact public and inter partes.
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7. Pursuant to Rules 54 and Rule 92 ter, the Trial Chamber hereby DENIES the Motion.

Done in English and French, the English text being authoritative.

Aol Pronre——y

Judge Iain Bonomy

Presiding
Dated this twenty-seventh day of April 2007
At The Hague
The Netherlands
[Seal of the Tribunal]

Case No. IT-05-87-T 4 27 April 2007





