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1. The Appeals Chamber of the International Tribunal for the Prosecuﬁon of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the Former Yugoslavia since 1991 (“Appeals Chamber” and “Tribunal”, respectively) is seised
of four motions filed by respective Counsel for Vujadin Popovic (“Popovic’”),' Drago Nikoli¢
(“Nikoli¢”),? Radivoje Mileti¢ (“Mileti¢™),’ Vinko Pandurevi¢ (“Pandurevié”)4 (jointly, “Defence
Motions”) in relation to the time-limit for filing motions seeking admission of additional evidence
on appeal pursuant to Rule 115 of the Tribunal’s Rules of Procedure and Evidence (‘“Rules”). The
Office of the Prosecutor (*Prosecution”) filed its consolidated response on 20 May 201 1.°> Popovié

filed his reply on 23 May 201 1.% Nikoli¢, Mileti¢ and Pandurevi¢ did not reply.
I. BACKGROUND

2. On 10 June 2010, Trial Chamber II (“Trial Chamber™) rendered its Judgement.7 The Trial
Judgement has been appealed by Popovié,® Counsel for Ljubisa Beara,’ Nikoli¢,'" Mileti¢,"
Pandurevié,'? and the Prosecution'® on numerous grounds. Briefing in relation to these appeals has

been in its-final stage since 2 May 201 1.t

' Vujadin Popovic’s [sic] Motion for Enlargement of Time to File Rule 115 Motion, 10 May 2011 (“Popovi¢’s Motion);
see also Annex: List of Post-Trial Extraordinary Disclosures (confidential) attached to Popovi¢’s Motion (“Annex to
Popovic’s Motion”).

2 Motion on Behalf of Drago Nikoli¢ Joining “Vujadin Popovi¢’s Motion for Enlargement of Time to File Rule 115
Motion”, 11 May 2011 (“Nikoli¢’s Motion”). :

* Radivoje Miletic’s [sic] Motion for Extension of the Rule 115 Time-Limit, 17 May 2011 (“Mileti¢’s Motion”).

4 pandurevi¢ Motion for the Extension of the Rule 115 Time-Limit, 18 May 2011 (“Pandurevic’s Motion™).

S Prosecution’s Consolidated Response to the Motions to Extend the Time to File Rule 115 Applications, 20 May 2011
(“Response™).

% Vujadin Popovic’s [sic] Reply to Prosecution’s Consolidated Response to Motions to Extend the Time to File Rule
115 Applications, 23 May 2011 (“Popovi¢’s Reply”™).

7 Prosecutor v. Vujadin Popovic et al., Case No. IT-05-88-T, Judgement, 10 June 2010 (public redacted version) (“Trial
Judgement”).

# Vujadin Popovic’s [sic] Notice of Appeal, 8 September 2010 (confidential); Notice of Withdrawal and Refiling of
Public Redacted Version of Vujadin Popovic’s [sic] Notice of Appeal, 25 February 2011.

? Appellant, Ljubisa [sic] Beara’s Notice of Appeal, 8 September 2010.

1 Notice of Appeal on Behalf of Drago Nikoli¢, 8 September 2010 (confidential); Public Redacted Version of Notice of
Appeal on Behalf of Drago Nikoli¢, 7 March 2011. .

U Acte d’appel de la défense de Radivoje Miletic [sic], 8 September 2010. The English translation was filed on
24 September 2010.

2 Notice of Appeal on Behalf of Vinko Pandurevic [sic] Against the Judgment of the Trial Chamber Dated
10™ June 2010, 8 September 2010 (confidential); Public Redacted Version of Notice of Appeal on Behalf of Vinko
-Pandurevic [sic] Against the Judgment of the Trial Chamber Dated 10" June 2010, 9 March 2011.

13 prosecution’s Notice of Appeal, 8 September 2010. '

'“ Reply Brief on Behalf of Vujadin Popovic, 2 May 2011 (confidential) (see also Corrigendum to Brief in Reply on
Behalf of Vujadin Popovic [sic] and Notice of Refiling of Vujadin Popovic’s [sic] Reply Brief, 18 May 2011
(confidential)); Appellant LjubiSa Beara’s Reply Brief, 2 May 2011 (confidential); Brief in Reply on Behalf of Drago
Nikoli¢, 2 May 2011 (confidential) (see also Corrigendum to Brief in Reply on Behalf of Drago Nikoli¢ and Notice of
Re-filing of the Brief in Reply on Behalf of Drago Nikoli¢, 4 May 2011 (confidential)); Réplique a la Réponse du
Procureur au Mémoire d’appel de Radivoje Miletic [sic], 2 May 2011 (confidential), the English translation was filed
on 30 May 2011; Pandurevi¢ Reply to Prosecution’s Response Brief, 2 May 2011 (confidential) (see also Notice of Re-
filing and Re-filed Pandurevi¢ Reply to Prosecution’s Response Brief, 6 May 2011 (confidential)); Prosecution
Consolidated Reply Brief, 2 May 2011 (confidential).
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3. Appeal proceedings with regards to Milan Gvero have been suspended pending further order

of the Appeals Chamber. 13
II. DISCUSSION

A. Argsuments of the Parties

1. Defence Motions

4. Popovié¢ argues that the time-limit prescribed by Rule 115 of the Rules for filing motions
seeking admission of additional evidence on appeal is insufficient in light of the “size and
complexity of [this] case, compounded by the enormous mass of disclosures released since the
conclusion of the Popovic [sic] trial”.'® In particular, he states that the “extraordinary disclosures”
released by the Prosecution so far amount to 62,271 pages and 221 video or audio hours."!” Popovic¢
further claims that his Defence team has exhausted funding for Support staff, and only the lead
counsel has been able to review and analyse the contents of the post-trial dis,closures.]8 He insists
* that a more thorough review of these materials will be needed to “reveal additional exonerating and
relevant evidence for Popovic’s [sic] Appeal”. 19 He concludes that in these circumstances, the time-
limit of 30 days for filing his motion pursuant to Rule 115 of the Rules is “frightfully inadequate”

and requests an extension of “120 days, up to and including 1 September 20117.%

5. ° Nikoli¢ joins Popovi¢’s Motion both in terms of the arguments and the relief sought.21 He
adds that since 8 September 2010, “another 9 sets of disclosure have been made available in the
Srebrenica collection of the [Electronic Disclosure Suite] as well as 17 CDs/DVDs containing

. . 49y 22 . ] . . .. 3
disclosure material”,?* and refers to the voluminous ongoing disclosure from the Tolimir case.”

6. Mileti¢ seeks an extension of time for filing motions requesting admission of additional

evidence, on the following two grounds: (i) continued post-trial disclosure, including voluminous

15 Decision on Motion by Counsel Assigned to Milan Gvero Relating to his Present Health Condition,
13 December 2010 (confidential; public redacted version filed on 16 May 2011), para. 15(B). See also Decision on
Prosecution’s Motion Secking Clarification on Decision Relating to Gvero’s Health Condition, 21 December 2010
(confidential). '

' Popovi¢’s Motion, para. 2.

" Ibid., para. 3, referring to the Annex to Popovic’s Motion.

8 Ibid., para. 3.

Y Ibid.

2 Ibid., paras 4-5.

2! Nikoli¢’s Motion, paras 1, 4.

2 Ibid., para. 2.

2 Ibid., para. 3, referring to, inter alia, Prosecutor v. Zdravko Tolimir, Case No. IT-05-88/2-T, Decision on Defence
Requests for Access to Confidential Materials in the Prosecutor v. Tolimir Case, 2 June 2010.
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materials from ongoing trials,>* and (ii) the current unavailability of the Trial Judgement in a
language that the convicted persons understand.?®> With respect to the latter, he submits that “[t]he
selection of evidence possibly falling under the category of Rule 115 of the Rules is a question of
fact and a process in which the Accused must be involved™; yet, for him to be effectively consulted
in this regard, he must understand the Trial Judgement.26 On this basis, Mileti¢ requests that the |
" Appeals Chamber extend the time-limit under Rule 115 of the Rules until an appropriate date

following the translation of the Trial Judgement into Bosnian/ Croatian / Serbian (“B/C/S”).27

7. Pandurevi¢ accepts the arguments of his co-appellants in relation to the size and complexity
of this case, along with ongoing post-trial disclosure.” Rather than specify a proposed length of

extension, he relies upon the Appeals Chamber “to determine the appropriate length of time for

filing the Rule 115 motion”.””
2. Response
8.  In its Response, the Prosecution suggests that “[a] reasonable enlargement of the deadline

for Rule 115 motions in relation to material that became available to the Defence only after the
issuance of the Trial Judgement is warranted.””” It argues, however, that the Appeals Chamber
should take into account that disclosure of the material has been accomplished in a manner to
facilitate review.’! It also argues that the Appeals Chamber should not consider, for the purposes of
determining length of any extension, the projected translation date of the Trial Judgement into

B/C/S.*?

3. Reply
9. In reply, Popovi¢ takes issue with the Prosecution’s suggestion that the Appeals Chamber

should only consider post-trial disclosure, arguing that “the cut-off point for the admissibility of
evidence under Rule 115" is the conclusion of trial and not the issuance of a trial judge’ment.33 He

adds in this regard that, as his Defence team received no remuneration during the period between

2 Mileti¢’s Motion, paras 6-10.
5 Ibid., paras 6, 11.

2 Ibid., para. 13.

" Ibid., para. 14.

28 pandurevi¢’s Motion, para. 2.
* Ibid., para. 3.

0 Response, para. 2.

* Ibid., para. 3.

2 Ibid.

% Popovi¢’s Reply, paras 1-2.

Case No.: IT-05-88-A 1 June 2011




Jtod

the completion of the trial proceedings on 15 September 2009 and the rendering of the Trial

Judgement, no review of disclosures could reasonably have been conducted.™

B. Analysis

10. Rule 115(A) of the Rules provides that a motion seeking the admission of additional
evidence on appeal must be filed “not later than thirty days from the date for filing of the brief in
reply, unless good cause or, after the appeal hearing, cogent reasons are shown for a delay.” In this
case, the time-limit of 30 days ends on 1 June 2011. The Appeals Chamber further recalls that

the good cause requirement obliges the moving party to demonstrate that it was not able to comply

with the time limit set out in the Rule, and that it submitted the motion in question as soon as
possible after it became aware of the existence of the evidence sought to be admitted.”

11. The Appeals Chamber therefore considers that parties cannot seek extension of this time-
limit in abstracto or in anticipation of a future motion to present (currently unidentified) additional
evidence. Rather, a party can apply to present concrete additional evidence, and if it does so after
the time-limit has passed, it must demonstrate good cause or cogent reasons for its delay, according
to the applicable stage of proceedings. The party can then set forth the cause ‘or reasons for delay in
a preliminary submission or, more commonly, “as part of the Rule 115 motion itself with a request

that the motion be recognized as validly filed.”*

12, Consequently,- the Appeals Chamber need not consider the arguments presented in the
Defence Motions or determine any new time-limit for possible motions to be filed under Rule 115

of the Rules.
III. DISPOSITION

13. In light of the foregoiﬁg, the Appeals Chamber DISMISSES the Defence Motions as
premature, without prejudice to the right to file motions seeking admission of additional evidence
on appeal, provided that they demonstrate good cause or cogent reasons, as applicable, for the late

filing with respect to the proffered evidence.

 Ibid., paras 3-4.

35 Prosecutor v. Dario Kordi¢ and Mario C‘erkez, Case No. IT-95-14/2-A, Decision on Prosecution’s Motion to Admit
Additional Evidence in Relation to Dario Kordi¢ and Mario Ccrkez, 17 December 2004, p. 2 (emphasis added); see also
Prosecutor v. Mladen Naletili¢ and Vinko Martinovi¢, Case No. IT-98-34-A, Decision on Naletili¢’s Motion for Leave
to File His Second Motion to Present Additional Evidence Pursuant to Rule 115, 27 January 2005, p. 3.

3 Fordinand Nahimana et al. v. The Prosecutor, Case No. ICTR-99-52-A, Decision on Appellant Jean-Bosco
Barayagwiza’s Motions for Leave to Present Additional Evidence Pursuant to Rule 115 of the Rules of Procedure and
Evidence, 8 December 2006, para. 9.
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Done in English and French, the English text being authoritative.

[

Judge Patrick Robinson

Presiding
Dated this 1% day of June 2011,
At The Hague, '
The Netherlands

[Seal of the Tribunal]
5
1 June 2011
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