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THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory

of the former Yugoslavia since 1991 (“Tribunal”);

BEING SEISED OF the “Joint Defence Request for Reconsideration of the Decision on the
Admissibility of the Expert Report and Proposed Expert Testimony of Professor Schabas”, filed
jointly by Popovi¢, Beara, Nikoli¢, Borov¢anin and Pandurevi¢ (“Joint Defence”) on 10 July 2008
(“Motion™);

NOTING that in the Motion, the Joint Defence requests the Trial Chamber to reconsider the
“Decision on the Admissibility of the Expert Report and Proposed Expert Testimony of Professor
Schabas™ issued on 1 July 1008 (“Impugned Decision”), which denied the admissibility of

Professor Schabas’ testimony as expert witness and of his expert report;1
NOTING that the Joint Defence argues that:

I. the Trial Chamber committed a “clear error in reasoning” by failing to assess the scope
of Professor Schabas’ expertise and properly defining it as going beyond the concept of
genocide in international criminal law,” and failing to consider the potential impact of
this concept on matters of State responsibility, which involves highly specialized
expertise that is not within the usual subject-matter of the Tribunal.’ In this regard, it is
submitted that the testimony of legal experts on highly specialized areas of law is
appropriate in some national jurisdictions,® and that the Trial Chamber is fully capable

of ensuring that Professor Schabas testifies within the scope of his expertise;’ and

_T\)

reconsideration is “necessary to prevent an injustice,”® as presenting his expertise “in the

form of legal submissions is not an adequate substitute for his appearance as an expert

. .7
witness '

Iinpugned Decision, para. 9. See also Motion, paras. 1, 18(a), (b). The Joint Defence further requests the Trial
Chamber to hold that Professor Schabas is an expert pursuant to Rule 94 bis(A) and that his report and testimony are
properly admissible. /bid., para. 18(c).

Motion, para. 4.

Motion, paras. 5-8.

Motion, para. 11. The Joint Defence refers to the admissibility of some lawyers and law professors to testify as
experts In insurance coverage disputes in the United States. Ibid.

Motion, paras. 12-14.
Motion, para. 15.
Motion, para. 16.
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NOTING that in the “Prosecution Response to Defence Motion Requesting Reconsideration of the
Decision Denying Admission of Professor Schabas’ Expert Testimony”, filed on 25 July 2008

(“Response’) the Prosecution submits that:

1. the Trial Chamber did not err in its reasoning, but employed “sound reasoning and acted
within its discretion” in denying the admissibility of Professor Schabas’ testimony and

: 8
report as expert evidence; and

!\)

reconsideration of the Impugned Decision is not necessary to prevent an injustice, as

there are other alternative means of making use of Professor Schabas’ exper’tise;9

CONSIDERING that according to the jurisprudence of the Tribunal, a Chamber has “inherent

discretionary power to reconsider a previous decision in exceptional cases if a clear error of

. ip el - .. . 10
reasoning has been demonstrated or if it is necessary to do so to prevent an injustice”;

RECALLING that in the Impugned Decision the Trial Chamber recognised Professor Schabas’
expertise in the “legal analysis of the crime of genocide” and concluded that the subject on which

this expertise is offered is a matter which “falls directly within the competence of the Trial

w1
Chamber”;

CONSIDERING that the Trial Chamber did not in any way misconstrue the expertise of Professor

Schabas and the content of his proposed expert report and testimony;

CONSIDERING that, as stated in the Impugned Decision, none of the matters on which Professor

Schabas would offer evidence fall into areas in which the Trial Chamber requires expert assistance;

CONSIDERING therefore that no clear error of reasoning has been demonstrated and the Trial

Chamber is not satisfied that there are circumstances justifying reconsideration to prevent injustice;

s Responsc, paras. 4-9.
’ Response, para. 10.

1 See, for example, Prosecutor v. Tolimir, Case No. IT-05-88/2-AR73.1, Decision on Zdravko Tolimir’s Request for
Reconsideration of Appeals Chamber’s Decision of 28 March 2008, 18 June 2008, para. 8. See also Decision on the
Beara Motion for Reconsideration and Beara and Nikoli¢ Joint Motion for Certification of the Decision Denying
Motion for a Subpoena Duces Tecum Compelling Momir Nikoli¢ to Disclose his Personal Notes, 10 January 2008, p.
4.

" Impugned Decision, para. 8.
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PURSUANT TO Rules 54, 89 and 94 bis,

HEREBY DISMISSES the Motion.

Done in English and French, the English text being authoritative.

e

- L3

Carmel Agius

Presiding
Dated this thirtieth day of July 2008
At The Hague
The Netherlands
[Seal of the Tribunal]
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