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THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory

of the former Yugoslavia since 1991 (“Tribunal”);

BEING SEISED OF the “Motion on Behalf of Drago Nikoli¢ Requesting the Trial Chamber to
Exercise its Discretionary Powers Pursuant to Rule 98 to Call a Witness,” filed on 13 May 2009
(“Motion™),

NOTING that in the Motion, Nikoli¢ requests the Trial Chamber to exercise its discretionary
powers pursuant to Rule 98 of the Rules of Procedure and Evidence of the Tribunal (“Rules”) to
call Sreten MiloSevi€ as a viva voce witness in this case. Nikoli¢ argues that as Sreten Milosevic
indicated that he did not want to appear as a witness on behalf of either the Prosecution or the
Defence, although he would be willing to testify as a Trial Chamber witness, it is in the interests of

justice and judicial economy that he be called by the Trial Chamber pursuant to Rule 98;!

NOTING that Nikoli¢ submits that Sreten MiloSevic’s testimony is highly relevant and probative,
particularly in respect of Momir Nikoli¢’s alieged visit to the Standard Barracks on the evening of
13 July 1995; and that following the withdrawal of Momir Nikoli€ as a Prosecution witness, the
need for the Defence to call Sreten MiloSevi€ to give evidence on this matter had ceased to exist,

but this need arose again after Momir Nikoli€ testified as a Chambers witness:’

NOTING that Nikoli¢ further submits that Sreten MiloSevié’s testimony will aid the Trial
Chamber’s search for the t:l:uth;4

NOTING that on 27 May 2009, the Prosecution filed the “Prosecution’s Response to Motion on
Behalf of Drago Nikoli¢ Requesting the Trial Chamber to Exercise its Discretionary Powers
Pursuant to Rule 98 to Call a Witness” (“Response”), in which the Prosecution opposes the Motion,
asserting that Sreten MiloSevic’s viva voce testimony is unnecessary and will not assist the Trial
Chamber in its search for the truth.® The Prosecution argues that Sreten Milogevi¢ has already told
Nikoli¢ that he does not recall Momir Nikoli¢’s visit,® and that MiloZevié’s memory is “so poor as

to be not credibl ”;7

! Moti on, paras. 1, 3,32-36.

* Ipid. , paras. 2, 13-20, 24-25.

? Ibid. , paras. 2, 17-19.

* Ibid. , paras. 2, 13, 21-22, 26-31.
" Res ponse, para. 1.

® Ibid ., paras. 2, 4-14.

" Ibid., para. 2, 5, 15-19
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NOTING that the Prosecution finally requests that should the Trial Chamber decide to call Sreten
MiloSevi€ as a Trial Chamber witness, it should also direct Nikoli¢ to disclose the factual substance

of the contacts, meetings and interviews he has held with Sreten Milogevié ;8

NOTING that on 2 June 2009, Nikoli¢ filed the “Motion on Behalf of Drago Nikoli¢ Seeking
Leave to Reply and Reply to Prosecution Response to Motion on Behalf of Drago Nikoli¢
Requesting the Trial Chamber to Exercise its Discretionary Powers Pursuant to Rule 98 to Call a
Witness” (“Reply™), requesting leave to reply and submitting that the Prosecution has improperly
assessed the credibility of Sreten Milo¥evié and mischaracterized the evidence he can provide.”
Nikoli¢ points out that Momir Nikoli¢’s testimony “rests on the premise that he met with the
Zvornik Brigade Duty Operations Officer that night” and therefore it is evident that the testimony of
Sreten MiloSevi¢, the Zvornik Brigade Duty Operations Officer that night will assist the Trial
Chamber in its search for the truth;10

NOTING that Nikoli¢ claims that the Prosecution failed to identify any legal basis supporting the
request concerning the disclosure of notes taken by investigators during the interviews with Sreten

Milosevic;!!

CONSIDERING that according to Rule 98 of the Rules, “[a] Trial Chamber may order either party

to produce additional evidence. It may proprio motu summon witnesses and order their attendance”;

CONSIDERING that from a procedural standpoint, the Trial Chamber is not persuaded to exercise

its discretion under Rule 98 and call Sreten MiloSevié as a Chamber witness;
PURSUANT TO Rules 85 and 126 bis of the Rules,

HEREBY GRANTS Nikoli¢ leave to reply and DENIES the Motion.

8 Ibid ., paras. 6-7. 20-22.

? Reply, paras. 1, 3, 13-19, 25-30, 33.
W Ibid., paras. 8—11.

Y Ibid., paras. 4, 12, 32.
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Done in English and French, the English text being authoritative.

Carmel Agius

Presiding
Dated this fifteenth day of June 2009
At The Hague
The Netherlands
[Seal of the Tribunal}]
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