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J " I

PARTLY DISSENTING OPINION OF JUDGE GUNEY

1. In my Partly Dissenting Opinions to the Popovic and Prlic et at. Decisions! I expressed my

disagreement with the majority's interpretation of the Prlic Decision of 11 March 20082 which

results in imposing, in post-Rule 98bis proceedings, an additional requirement of "sufficiently

compelling humanitarian reasons" to the two criteria listed in Rule 65(B) of the Rules, contrary to

both the Rules and the continuing presumption of innocence, and effectively suspending the grant

of discretion to the Trial Chamber by the Rules.

2. In the present instance, the Trial Chamber denied Praljak's Request for provisional release

on the sole basis that the humanitarian grounds raised by his Defence did not constitute

"sufficiently compelling humanitarian reasons in terms of the Tribunal's case-law"." The majority

endorsed the Trial Chamber's holding. It found "no error in this approach" and "decline[d] to

exercise its authority to depart from precedent.?"

3. For the reasons developed in my Partly Dissenting Opinions, I respectfully dissent from the

majority's finding. Should I decide to remain silent on this matter in future cases, my silence should

not in any way be construed as an approval of the additional requirement adopted by the majority of

the Judges of the Appeals Chamber.

1 Prosecutor v. Jadranko Prlic et al., Case No. IT-04-74-AR65.7, Decision on "Prosecution's Appeal from Decision
Relative a la Demande de Mise en Liberte Provisoire de I' Accuse Petkovic Dated 31 March 2008", 21 April 2008;
Prosecutor v. Jadranko Prlic et al., Case No. IT-04-74-AR65.8, Decision on "Prosecution's Appeal from Decision
Relative ala Demande de Mise en Liberte Provisoire de I'Accuse Prlic Dated 7 April 2008", 25 April 2008; Prosecutor
v. Jadranko Prlic et al., Case No. IT-04-74-AR65.9, Decision on "Prosecution's Appeal from Decision Relative a la
Demande de Mise en Liberto Provisoire de l'Accuse Stojic Dated 8 April 2008", 29 April 2008 ; Prosecutor v. Juvadin
Popovic et al., Case Nos. IT-05-88-AR65.4, IT-05-88-AR65.5, IT-05-88-AR65.6, Decision on Consolidated Appeal
against Decision on Borovcaniri's Motion for a Custodial Visit and Decisions on Gvera's and Miletic's Motions for
Provisional release during the Break in the Proceedings, 15 May 2008.
2 Prosecutor v. Jadranko Prlic et ai., Case No. IT-04-74-AR65.5, Decision on Prosecution's Consolidated Appeal
Against Decisions to Provisionally Release the Accused Prlic, Stojic, Praljak, Petkovic and Coric, 11 March 2008, para.
21. I wish to specify that I was not part of the Bench that ruled on this decision.
3 Impugned Decision, para. 31. ~
4 Majority Decision, para. 15. '-' __yv
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Done in English and French, the English version being authoritative.

Done this 4th day of February 2009,
At The Hague,
The Netherlands.

[Seal of the Tribunal]

_~_l~__
Judge Mehrrlet Gtiney
Presiding Judge
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