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I. INTRODUCTION

1. The Appeals Chamber of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of Tnternational Humanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Appeals Chamber” and “ICTY”, respectively) is seised of
the appeals filed by Jadranko Prli¢ (“Prli¢”), Bruno Stoji¢ (“Stoji¢”), Slobodan Praljak (“Praljak™),
Milivoj Petkovié (“Petkovi¢”), Valentin Cori¢ (“Cori¢”), and Berislav Pusi¢ (“Pusi¢”), and the
Office of the Prosecutor (“Prosecution”) against the judgement rendered by Trial Chamber III of the
Tribunal (“Trial Chamber”) on 29 May 2013 in the case Prosecutor v. Jadranko Prli¢, Bruno Stojic,
Slobodan Praljak, Milivoj Petkovic, Valentin Cori¢, and Berislay Pusi¢, Case No. IT-04-74-T
(“Trial Judgement™).

A. Background

2. The events giving rise to this case took place in eight municipalities and five detention
camps in the territory of Bosnia and Herzegovina (“BiH”) claimed as part of the Croatian
Community and Republic of Herceg-Bosna (“HZ(R) H-B”) betweeﬁ 1992 and 1994.! The
Prosecution charged Prlié, Stojié, Praljak, Petkovié, Cori¢, and Pugi¢ with: (1) grave breaches of the
Geneva Conventions of 12 August 1949 (“Geneva Conventions™) pursuant to Article 2 of the
Statute, namely wilful killing (Count 3), inhuman treatment (sexual assault) (Count 5), unlawful
deportation of a civilian (Count 7), unlawful transfer of a civilian (Count 9), unlawful confinement
of a civilian (Count 11), inhuman treatment (conditions of confinement) (Count 13), inhuman
treatment (Count 16), extensive destruction of property, not justified by military necessity and
carried out unlawfully and wantonly (Count 19), and appropriation of property, not justified by
military necessity and carried out unlawfully and wantonly (Count 22); (2) violations of the laws or
customs of war pursuant to Article 3 of the Statute, namély cruel treatment (conditions of
confinement) (Count 14), cruel treatment (Count 17), unlawful labour (Count 18), wanton
destruction of cities, towns or villages, or devastation not justified by military necessity (Count 20),
destruction or wilful damage done to institutions dedicated to religion or ieducation (Count 21),
plunder of public or private property (Count 23), unlawful attack on civilians (Mostar) (Count 24),
unlawful infliction of terror on civilians (Mostar) (Count 25), and cruel treatment (Mostar siege)
(Count 26); and (3) crimes against humanity pursuant to Article 5 of the Statute, namely
persecution on political, racial and religious grounds (Count 1), murder (Count 2), rape (Count 4),

deportation (Count 6), inhumane acts (forcible transfer) (Count 8), imprisonment (Count 10),

! Trial Judgement, Vol. 1, para. 1.
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inhumane acts (conditions of conﬁnerﬁent) (Count 12), and inhumane acts (Count 15).> The
Indictment alleges Prli¢, Stoji¢, Praljak, Petkovié, Cori¢, and Pugi¢ to be responsible for these
crimes pursuant to both Article 7(1) (committing, including through participation in a joint criminal
enterprise (“JCE”), planning, instigating, ordering, or aiding and abetting) and Article 7(3) (failing

to prevent or punish the crimes committed by their subordinates) of the Statute.?

3. The Trial Chamber concluded that crimes occurred across the BiH municipalities of Prozor,
Gornji Vakuf, Jablanica (Sovici and Doljani), Mostar, Ljubuski, Stolac, éapljina, and Vare§ as well
as the five detention centres, namely, the Heliodrom Camp in Mostar Municipality (‘“Heliodrom”),
the buildings clustered in the Vojno sector in Mostar Municipality (“Vojno Detention Centre”), the
military remand prison in Ljubuski town (“Ljubuski Prison”), the Dretelj Military District Prison in
Capljina Municipality (“Dretelj Prison”), and the Gabela Military District Prison in Capljina
Municipality (“Gabela Prison”) during the relevant time under the Indictment.* The Trial Chamber
found that as early as mid-January 1993, a single JCE existed with a common criminal purpose
which was the domination by the Croats of the Croatian Republic of Herceg-Bosna (“HR H-B”)
through ethnic cleansing of the Muslim population.” The Trial Chamber further found that the JCE
was set up in order to create a Croatian entity in BiH reconstituting in part the borders of the
Croatian Banovina, facilitating the reunification of the Croatian people.6 The Trial Chamber
concluded that Prli¢, Stoji¢, Praljak, Petkovi¢, Cori¢, and Pugi¢ were members of that JCE.

Specifically, it found that: (1) Prli¢, Petkovi¢, and Cori¢ contributed to the JCE from January 1993

? Indictment, para. 229. In discussing the underlying offences of rape as a crime against humanity under Article 5 of the
Statute and inhuman treatment (sexual assault) as a grave breach of the Geneva Conventions under Article 2 of the
Statute in the Trial Judgement, the Trial Chamber employed the phrases “sexual abuse” (“sévices sexuels™) or “sexual
- violence” (“violences sexuelles™) as umbrella terms to refer to those offences. See, e.g., Trial Judgement, Vol. 4, paras
70, 72, 434, 437, 826, 830, 1014. Similarly, in discussing the underlying offences of appropriation of property, not
justified by military necessity and carried out unlawfully and wantonly as a grave breach of the Geneva Conventions
under Article 2 of the Statute and plunder of public or private property as a violation of the laws or customs of war
under Article 3 of the Statute in the Trial Judgement, the Trial Chamber employed the phrase “thefts” (‘“vols”) as an
umbrella term to refer to those offences. See, e.g., Trial Judgement, Vol. 4, paras 70, 72, 445-447, 838, 840, 842, 845,
1010-1011. While it would have been preferable for the Trial Chamber to precisely refer to these offences as the crimes
they constitute under the Statute, for consistency and readability, the Appeals Chamber will likewise use these umbrella
terms in this Judgement.

? Indictment, paras 218-228.

* Trial Judgement, Vol. 3, paras 655-1741. :

5 Trial Judgement, Vol. 4, paras 41, 65-66. Specifically, the Trial Judgement found that the members of the JCE
(“implemented an entire system for deporting the Muslim population of the HR H-B consisting of the removal and
placement in detention of civilians, of murders and the destruction of property during attacks, of mistreatment and
devastation caused during eviction operations, of mistreatment and poor conditions of confinement as well as the
widespread, nearly systematic use of detainees on the front lines for labour or even to serve as human shields, as well as
murders and mistreatment related to this labour and these shields, and lastly, the removal of detainees and their families
outside of the territory of the HZ(R) H-B once they were released”).

Trial Judgement, Vol. 4, para. 66. See also Trial Judgement, Vol. 4, paras 44-65, 67-73.

6 Trial Judgement, Vol. 4, paras 24, 43-44. This Croatian territorial entity in BiH was either to be united with Croatia, or
become an independent state within BiH with ties to Croatia. Trial Judgement, Vol. 4, para. 24.
7 Trial Judgement, Vol. 4, paras 66-67, 276, 429, 627-628, 818, 1004, 1209, 1217-1231.
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to April 1994;® (2) Stoji¢ and Praljak contributed to the JCE from January 1993 to
November 1993;” and (3) Pusié contributed to the JCE from April 1993 to April 1994.1°

4. Prli¢ was born on 10 June 1959 in Pakovo, Socialist Republic of Croatia.’ On
14 August 1992, Prli¢ was appointed President of the executive organ of the Croatian Community
of Herceg-Bosna (“HVO HZ H-B”) and as of 28 August 1993, he exercised duties of the President
of the Government of the HR H-B."? In June 1994, he became Vice-President of the Government
and Minister of Defence of BiH and of the Federation of BiH."® Pursuant to Article 7(1) of the
Statute, the Trial Chamber found Prli¢ guilty of Counts 1 to 13, 15, 16, 18, 19, and 21 to 25 of the

Indictment.'* Prli¢ was sentenced to a single sentence of 25 years of imprisonment.15

5. Stoji¢ was born on 8 April 1955 in the village of Hamzici, Citluk Municipality, the Socialist
Republic of Bosnia and Herzegovina (“SRBiH").'® From July 1992 until 15 November 1993, Stojié
was Head of the Departmént of Defence and subsequently became the Head of the HR H-B
Department for the Production of Military Equipment, where he remained until 27 April 1995."
Pursuant to Article 7(1) of the Statute, the Trial Chamber found Stoji¢ guilty of Counts 1 to 13, 15,
16, 18, 19, and 21 to 25 of the Indictment.'® Stoji¢ was sentenced to a single sentence of 20 years of

imprisonment.*

6. Praljak was born on 2 January 1945 in Capljina, Capljina Municipality, the SRBiH.”
Between March 1992 and 15 June 1993, Praljak was Assistant Minister and later Deputy Minister
of Defence of Croatia.”) With respect to his functions in the Croatian Defence Council (“HVO”),
from April 1992 to mid-May 1992, Praljak was the commander of the South-Eastern Herzegovina

operations group and, following that period, he remained in BiH alongside the HVO without

¥ Trial Judgement, Vol. 4, paras 1225, 1230.

® Trial Judgement, Vol. 4, paras 1227-1228, 1230.

19 Trial Judgement, Vol. 4, paras 1229-1230.

1 Trial Judgement, Vol. 4, para. 78.

2 Trial Judgement, Vol. 4, para. 82.

" Trial Judgement, Vol. 4, para. 83. ‘

1 Trial Judgement, Vol. 4, Disposition, p. 430. See also Trial Judgement, Vol. 4, paras 278-279, 288. On the basis of
the principle of cumulative convictions, the Trial Chamber did not enter a conviction for Counts 14, 17, and 20 of the
Indictment. Trial Judgement, Vol. 4, Disposition, p. 430.

** Trial Judgement, Vol. 4, Disposition, p. 430.

'S Trial Judgement, Vol. 4, para. 292.

"7 Trial Judgement, Vol. 4, paras 293, 1227.

'8 Trial Judgement, Vol. 4, Disposition, p. 430. See also Trial Judgement, Vol. 4, paras 431-432, 450. On the basis of
the principle of cumulative convictions, the Trial Chamber did not enter a conviction for Counts 14, 17, and 20 of the
Indictment. Trial Judgement, Vol. 4, Disposition, p. 430.

' Trial Judgement, Vol. 4, Disposition, p. 430.

2 Trial Judgement, Vol. 4, para. 456 & fn. 91, referring to, infer alia, Prosecutor v. Slobodan Praljak,
Case No. IT-04-74-1, Warrant of Arrest and Order for Surrender (confidential), 4 Mar 2004, 7

! Trial Judgement, Vol. 4, para. 457. (g/
g
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holding official functions until 24 July 1993.%* From 24 July 1993 until 9 November 1993, Praljak
was Commander of the HVO Main Staff, before returning to Croatia to serve as advisor to the
Croatian Minister of Defence.?® Pursuant to Article 7(1) of the Statute, the Trial Chamber found
Praljak guilty of Counts 1 to 3, 6 to 13, 15, 16, 18, 19, and 21 to 25 of the Indictment.** Praljak was
acquitted of Counts 4 and 5 of the Indictment.”> He was sentenced to a single sentence of 20 years

imprisonment.”

7. Petkovi¢ was born on 11 October 1949 in Sibenik, Croatia.”’ Between 14 April 1992 and
23 July 1993, Petkovi¢ was Chief of the HVO Main Staff and subsequently served as Deputy
Commander until 26 April 1994.%% From 26 April 1994 to 5 August 1994 he served again as Chief
of the HVO Main Staff.” Pursuant to Article 7(1) of the Statute, the Trial Chamber found Petkovié
guilty of Counts 1 to 13, 15, 16, 18, 19, and 21 to 25 of the Indictment.*® Petkovi¢ was sentenced to

. o 1
a single sentence of 20 years 1mpnsonrnent.3

8. Corié was born on 23 June 1956 in the village of Paoca, Citluk Municipality, the SRBiH.*
As of 24 June 1992, Cori¢ was Chief of the Military Police Administration before becoming
Minister of the Interior of the HR H-B in November 1993.** On 16 February 1994, Cori¢ was
appointed as a member of the Presidential Council of the HR H-B.** Pursuant to Article 7(1) of the
Statute, the Trial Chamber found Cori¢ guilty of Counts 1 to 13, 15, 16, 18, 19, and 21 to 25 of the
Indictment.* Pursuant to Article 7(3) of the Statute, the Trial Chamber also found Cori¢ guilty of

Counts 15, 16, 19, and 23 of the Indictment with respect to the crimes that occurred in Prozor

22 Trial Judgement, Vol. 4, para. 459.

2 Trial Judgement, Vol. 4, para. 459. :

2* Trial Judgement, Vol. 4, Disposition, p. 430. See also Trial Judgement, Vol. 4, paras 630-631, 644. On the basis of
the principle of cumulative convictions, the Trial Chamber did not enter a conviction for Counts 14, 17, and 20 of the
Indictment. Trial Judgement, Vol. 4, Disposition, p. 430.

2 Trial Judgement, Vol. 4, Disposition, p. 430.

26 Trjal Judgement, Vol. 4, Disposition, p. 430.

" Trial Judgement, Vol. 4, para. 650.

28 Trial Judgement, Vol. 4, para. 651.

» Trial Judgement, Vol. 4, para. 652. '

3 Trial Judgement, Vol. 4, Disposition, p. 431. See also Trial Judgement, Vol. 4, paras 820-821, 853. On the basis of
the principle of cumulative convictions, the Trial Chamber did not enter a conviction for Counts 14, 17, and 20 of the
Indictment. Trial Judgement, Vol. 4, Disposition, p. 431.

*! Trial Judgement, Vol. 4, Disposition, p. 431.

*2 Trial Judgement, Vol. 4, para. 860.

3 Trial Judgement, Vol. 4, para. 861.

3 Trial Judgement, Vol. 4, para. 861.

% Trial Judgement, Vol. 4, Disposition, p. 431. See also Trial Judgement, Vol. 4, paras 1006-1007, 1021,

e,
%
3
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Municipality in October 1992.%¢ Cori¢ was sentenced to a single sentence of 16 years of
pality y

imprisonment.”’

9. Pugi¢ was born on 8 June 1952 in Mostar, Mostar Municipality, the SRBiH.*® The
Trial Chamber found that between February and July 1993, PuSié bccupied various positions in the
HVO Military Police, and was a “control officer” within the Department of Criminal Investigations
of the Military Police Administration.® At the same time, he also represented the Military Police
Administration and the HVO in negotiations for the exchange of detainees or bodies.*® From at léast
25 May 1993, Pusi¢ was a member of the Commission for the Exchange of Prisoners and Other
Persons (“Exchange Commission”) and, from 5 July 1993, he was the Head of the Service for the
Exchange of Prisoners and Other Persons, (“Exchange Service™), the executive organ of the
Exchange Commission.” Pursuant to Article 7(1) of the Statute, the Trial Chamber found Pusi¢
guilty of‘ Counts 1 to 3, 6 to 13, 15, 16, 18, 19, 21, 24, and 25 of the Indictment.*’ Pugié was
acquitted/ of Counts 4, 5, 22, and 23.of the Indictment.* He was sentenced to a single sentence of

ten years of imprisonment.**

B. The Appeals

1. Prli¢’s appeal

10. Prli¢ advances 21 grounds of appeal.45 Prli¢ requests that the Appeals Chamber reverse the
convictions entered by the Trial Chamber and acquit him on all counts.*® Alternatively, he submits
that the Trial Chamber committed discernible errors in determining the sentence against him and

the Appeals Chamber should therefore reduce it.4‘7 In response, the Prosecution submits that the

%% Trial Judgement, Vol. 4, Disposition, p. 431. See also Trial Judgement, Vol. 4, paras 1245-1251. On the basis of the
principle of cumulative convictions, the Trial Chamber did not enter a conviction for Counts 14, 17, and 20 of the
Indictment. Trial Judgement, Vol. 4, Disposition, p. 431.

*7 Trial Judgement, Vol. 4, Disposition, p. 431.

%% Trial Judgement, Vol. 4, para. 1027.

% Trial Judgement, Vol. 4, para. 1028.

0 Trial Judgement, Vol. 4, para. 1029.

*! Trial Judgement, Vol. 4, para. 1030.

2 Trial Judgement, Vol. 4, Disposition, p. 431. See also Trial Judgement, Vol. 4, paras 1211-1212, 1216.

** Trial Judgement, Vol. 4, Disposition, p. 431, On the basis of the principle of cumulative convictions, the
Trial Chamber did not enter a conviction for Counts 14, 17, and 20 of the Indictment. Trial Judgement, Vol. 4,
Disposition, p. 431.

“ Trial Judgement, Vol. 4, Disposition, p. 431. .
* The Appeals Chamber notes that, in his appeal brief, Prli¢ does not develop the arguments contained in his notice of
appeal in sub-grounds of appeal 10.9, 10.11, and 21.3. See Prli¢’s Appeal Brief, pp. 96-98, 197. Accordingly, the
Appeals Chamber considers that Prli¢ has abandoned these contentions.
S Prli¢’s Notice of Appeal, para. 11; Prli¢’s Appeal Brief, p. 197.
“7Prli¢’s Appeal Brief, para. 682.

Case No. IT-04-74-A 29 November 2017



23917

Appeals Chamber should dismiss Prli¢’s appeal, with the exception of part of his ground of
appeal 20.48

2. Stoji¢’s appeal

11. Stoji¢ presents 44 grounds of appeal.* Stoji¢ requests that the Appeals Chamber overturn
his convictions on all counts or, alternatively, overturn his convictions on specific counts and
reduce his sentence.” The Prosecution responds that Stoji¢’s appeal should be dismissed, with the

exception of part of his ground of appeal 55.%1

3. Praljak’s appeal

12. Praljak advances 45 grounds of appeal.52

He requests that the Appeals Chamber acquit him
of all charges or, alternatively, quash the Judgement and remand his case to the Trial Chamber for a
trial de novo.>® The Prosecution responds that Praljak’s appeal should be dismissed with the

exception of part of his ground of appeal 2.

4, Petkovic’s appeal

13.  ‘Petkovi¢ presents seven grounds of appeal.55 Petkovi€ requests that the Appeals Chamber
quash and reverse his conviction on all counts or, in the alternative, order a corresponding reduction

of his sentence if his appeal partly succeeds.”® In further alternative, he requests the

*® Prosecution’s Response Brief (Prli6), paras 15, 429. In relation to Prli¢’s ground of appeal 20, the Prosecution
requests that the Appeals Chamber either partly reverse Prli¢’s conviction under Count 19 and substitute it with a
conviction under Count 20 or otherwise dismiss the relevant appeal. Prosecution’s Response Brief (Prli¢), para. 429.

* Stoji¢ originally advanced 57 grounds of appeal, but withdrew his grounds of appeal 9, 18-19, 22, 38, 43-44, 46,
48-49, 51-53. See Stojié’s Appeal Brief, pp. 32, 48, 64, 127, 134, 136, 138-139. The Appeals Chamber also observes
that Stoji¢ withdrew his sub-ground of appeal 56.1. See Stoji¢’s Appeal Brief, p. 147.

> Stoji¢’s Appeal Brief, para. 7, p. 152. :

3! Prosecution’s Response Brief (Stojic), ‘paras 8, 410. In relation to Stoji¢’s ground of appeal 55, the Prosecution
requests that the Appeals Chamber either partly reverse Stoji¢’s conviction under Count 19 or otherwise dismiss the
relevant appeal. Prosecution’s Response Brief (Stoji€), para. 410.

52 Praljak originally advanced 58 grounds of appeal, but withdrew his grounds of appeal 16-19, 22, 29-31, 33, 52, and
56-58. See Praljak’s Appeal Brief, Annex 1, pp. 4-8. The Appeals Chamber also observes that Praljak withdrew his
sub-grounds of appeal 20.2 to 20.13, and 28.2. See Praljak’s Appeal Brief, Annex 1, pp. 4-5; Praljak’s Notice of
Appeal, p. 46, sub-ground of appeal 28. 2.

%3 Praljak’s Appeal Brief, paras 5-6, 603-604.

5* Prosecution’s Response Brief (Praljak), paras 5, 334. In relation to Praljak’s ground of appeal 2, the Prosecution
requests that the Appeals Chamber either partly reverse Praljak’s conviction under Count 19 and substitute it with a
conviction under Count 20 or dismiss it. Prosecution’s Response Brief (Praljak), paras 5, 334.

55 The Appeals Chamber notes that in his appeal brief, Petkovi¢ uses Roman numerals to number his grounds of appeal
and Arabic numerals to number the sub-headings pertaining thereto, and that these numbers do not correspond. For
example, Petkovi€ titles one section of his appeal brief “Ground IV: Errors Pertaining to Actus Reus of JCE”, but the
sub-headings pertaining thereto are numbered “5.1 Errors regarding Petkovié’s ‘Powers’” through “5.3 Conclusions and
Relief Sought”. For ease of reference, the Appeals Chamber will adhere to the numbering of Petkovié’s brief
throughout this Judgement. In general, it will use the numbering of the sub-headings, except where it is necessary to
refer to a ground of appeal in its entiréty. There, the Appeals Chamber will use the pertinent Roman numeral used by
Petkovi¢.

%8 Petkovi¢’s Appeal Brief, paras 470-471.
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Appeals Chamber to reduce his sentence.”’ The Prosecution responds that Petkovi¢’s appeal should

be dismissed with the exception of part of his ground of appeal 6.5

5. Cori¢’s appeal

14. Cori¢ presents 17 grounds of appeal. Cori¢ requests that the Appeals Chamber acquit him of
all counts or, if any of his convictions are upheld, reduce his sentence.” The Prosecution responds

that Cori¢’s appeal should be dismissed in its entirety.6o

6. PuSi¢’s appeal

15. Pusi¢ advances eight grounds of appeal.61 Pusi¢ requests the Appeals Chamber to reverse
the Trial Judgement or, in the alternative, to reduce his sentence.®” The Prosecution responds that

the Appeals Chamber should dismiss Pugi¢’s appeal in its entirety.®?

7. Prosecution’s appeal

16. The Prosecution advances four grounds of appeal. It argues that the Trial Chamber erred in
partly acquitting Prli¢, Stoji¢, Praljak, Petkovi¢, Cori¢, and Pusic and in failing to: (1) convict them
of the crimes under the third form of joint criminal enterprise liability (“JCE III"); (2) consider and
adjudicate their liability under Article 7(3) of the Statute; and (3) enter convictions for wanton
destruction of cities, towns or villages, or devastation not justified by military necessity
(Count 20).°* The Prosecution also submits that the Trial Chamber erred in imposing manifestly
inadequate sentences and requests that the Appeals Chamber increase them.”’ Prli¢, Praljak,
Petkovic¢, and Pusi¢ respond that the Appeals Chamber should dismiss the Prosecution’s appeal in
its entirety.®® Stoji¢ submits that the Appeals Chamber should dismiss the Prosecution’s appeal or,
in the alternative, should the Appeals Chamber grant any of the Prosecution’s grounds, decline to

increase his sentence.”” Similarly, Corié respbnds that the Appeals Chamber should dismiss the

57 Petkovic’s Appeal Brief, para. 472.

%% Prosecution’s Response Brief (Petkovi€), paras 8, 323. In relation to Petkovi¢’s ground of appeal VI, the Prosecution
requests that the Appeals Chamber either partly reverse Petkovi¢’s conviction under Count 19 or otherwise dismiss the
relevant challenge. Prosecution’s Response Brief (Petkovic), para. 323.

% Cori¢’s Appeal Brief, paras 5, 340.

% prosecution’s Response Brief (Coric’), paras 6, 373.

¢ The Appeals Chamber observes that Pugié withdrew part of his ground of appeal 3. Pugi¢’s Appeal Brief, para. 107.

% pugi¢’s Appeal Brief, paras 6-7.

% Prosecution’s Response Brief (Pusic), paras 7, 241.

* Prosecution’s Appeal Brief, paras 2, 420-422, 424.

% Prosecution’s Appeal Brief, paras 2, 424.

% Prli¢’s Response Brief, para. 25, p. 103; Praljak’s Response Brief, para. 215; Petkovi¢’s Response Brief, para. 120;
Pusié’s Response Brief, para. 1.

%7 Stoji¢’s Response Brief, p. 83. A
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Prosecution’s appeal or, in the alternative, remit the case to the Trial Chamber for a new

determination of the sentence.®®

C. Appeal Hearing

17.  The Appeals Chamber heard the oral submissions of the Parties regarding their appeals from
20 March 2017 to 28 March 2017 (“Appeal Hearing”). Having considered their written and oral

submissions, the Appeals Chamber hereby renders its Judgement.

/ ]
5 Cori¢’s Response Brief, paras 4, 9, 153, p. 72. Ve v

7
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II. STANDARD OF APPELLATE REVIEW

18. Article 25 of the Statute states that the Appeals Chamber may affirm, reverse, or revise the
decisions taken by the trial chamber. On appeal, the parties must limit their arguments to errors of
law that invalidate the decision and to factual errors that result in a miscarriage of justice.”” These
criteria are set forth in Article 25 of fhe Statute and are well established in the jurisprudence of both
the Tribunal and the International Criminal Tribunal for the Prosecution of Persons Responsible for
Genocide and Other Serious Violations of- International Humanitarian Law Committed in the
Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other Violations
Committed in the Territory of Neighbouring States between 1 January 1994 and 31 December 1994
(“ICTR™).” In exceptional circumstances, the Appeals Chamber will also hear appeals in which a
party has raised a legal issue that would not lead to the invalidation of the trial judgement, but that

is nevertheless of general significance to the Tribunal’s jurisprudence.’!

19. A party alleging an error of law must identify the alleged error, present arguments in
support of its claim, and explain how the error invalidates the decision.”” An allegation of an error
of law that has no chance of changing the outcome of a decision may be rejected on that ground.”
However, even if the party’s arguments are insufficient to support the contention of an error, the
Appeals Chamber may still conclude for other reasons that there is an error of law.’ It is necessary
for any appellant claiming an error of law on the besis of the lack of a reasoned opinion to identify
the specific issues, factual findings, or arguments that the appellant submits the trial chamber

omitted to address and to explain why this omission invalidates the decision.”

20.  The Appeals Chamber reviews the trial chamber’s findings of law to determine whether or
not they are correct.”® Where the Appeals Chamber finds an error of law in the trial judgement

arising from the application of the wrong legal standard, the Appeals Chamber will articulate the

% Stanisi¢ and Zupljanin Appeal Judgement, para. 17; Stanisic and Simatovi¢ Appeal Judgement, para. 15; Tolimir
Appeal Judgement, para. 8; Vasiljevic¢ Appeal Judgement, para. 5. See FurundZija Appeal Judgement, paras 35-37.

O Stanisi¢ and Zupljanin Appeal Judgement, para. 17; Stani§ic and Simatovi¢ Appeal - Judgement, para. 15;
Popovic et al. Appeal Judgement, para. 16; Vasiljevi¢ Appeal Judgement, para. 5. See Nyiramasuhuko et al. Appeal
Judgement para. 29; Nzabonimana Appeal Judgement, para. 7.

! Stanisi¢ and Zupljanin Appeal Judgement, para. 17; Stanisi¢ and Simatovi¢ Appeal Judgement, para. 15; Tolimir
Appeal Judgement, para. 8; Kupreskic et al. Appeal Judgement, para. 22; Tadic¢ Appeal Judgement, para. 247,

* Stanisi¢ and Zupljanin Appeal Judgement, para. 18; Stanific and Simatovi¢ Appeal Judgement, para. 16; Tolimir
Appeal Judgement, para. 9; Krnojelac Appeal Judgement, para. 10.

* Stanisi¢ and Zupljanin Appeal Judgement, para. 18; Stanisic and Simatovié Appeal Judgement para. 16; Tolimir
Appeal Judgement, para. 9; Krnojelac Appeal Judgement, para. 10.

* Stanisi¢ and Zupljanin Appeal Judgement, para. 18; Stanisic and Simatovi¢ Appeal Judgement, para. 16; Tolimir
Appeal Judgement, para. 9; FurundZija Appeal Judgement, para. 35.

> Stani$i¢ and Zupljanin Appeal Judgement, para. 18; Staniic and Simatovic¢ Appeal Judgement, para. 16; Tolimir
Appeal Judgement, para. 9; Kvocka et al. Appeal Judgement, para. 25, referring to Kordic and Cerkez

Appeal Judgement, para. 21.

fkﬂ“ g
/
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correct legal standard and review the relevant factual findings of the trial chamber accordingly.”” In
- 80 doing, the Appeals Chamber not only corrects the error of law, but, when necessary, applies the
correct legal standard to the evidence contained in the trial record and determines whether it is itself
convinced beyond reasonable doubt as to the factual finding challenged by an appellant before the
finding is confirmed on appeal.78 The Appeals Chamber will not review the entire trial record de
novo. Rather, it will in principle only take into account evidence referred to by the trial chamber in
the body of the judgement or in a related footnote, evidence contained in the trial record and

referred to by the parties, and, where applicable, additional evidence admitted on appeal.79

21. When considering alleged errors of fact, the Appeals Chamber will apply a standard of
reasonableness.”® In reviewing the findings of the trial chamber, the Appeals Chamber will only
substitute its own finding for that of the trial chamber when no reasonable trier of fact could have
reached the original decision.?’ The Appeals Chamber applies the same reasonableness standard to
alleged errors of fact regardless of whether the finding of fact was based on direct or circumstantial
evidence.® Further, only an error of fact which has occasioned a miscarriage of justice will cause

the Appeals Chamber to overturn a decision by the trial chamber.®

22. In determining whether or not a trial chamber’s finding was reasonable, the
Appeals Chamber will not lightly disturb findings of fact by a trial chamber.® The
Appeals Chamber recalls, as a general principle, that:

Pursuant to the jurisprudence of the Tribunal, the task of hearing, assessing and weighing the

evidence presented at trial is left primarily to the Trial Chamber. Thus, the Appeals Chamber must

give a margin of deference to a finding of fact reached by a Trial Chamber. Only where the
evidence relied on by the Trial Chamber could not have been accepted by any reasonable tribunal

"8 Stanisi¢ and Zupljanin Appeal Judgement, para. 19; Stanifi¢ and Simatovi¢ Appeal Judgement, para. 17; Tolimir
Appeal Judgement, para. 10; Krnojelac Appeal Judgement, para. 10. - )
7 Stani$i¢ and Zupljanin Appeal Judgement, para. 19; Stanisi¢ and Simatovi¢ Appeal Judgement, para. 17; Tolimir
Appeal Judgement, para. 10; Blaskic¢ Appeal Judgement, para. 15.

8 Stanisi¢ and Zupljanin Appeal Judgement, para. 19; Stanific¢ and Simatovi¢ Appeal Judgement, para. 17; Tolimir
Appeal Judgement, para. 10; Blaskic¢ Appeal Judgement, para. 15.

9 Stanisi¢ and Zupljanin Appeal Judgement, para. 19; Stanisic and Simatovi¢ Appeal Judgement, para. 17; Tolimir
Appeal Judgement, para. 10; Kordic and Cerkez Appeal Tudgement, para. 21 & fn. 12,

O Stanii¢ and Zupljanin Appeal Judgement, para. 20; Stanisi¢ and Simatovi¢ Appeal Judgement, para. 18; Tolimir
Appeal Judgement, para. 11; Popovic et al. Appeal Judgement, para. 19; Tadic¢ Appeal Judgement, para. 64.

' Stanisi¢ and Zupljanin Appeal Judgement, para. 20; Stani$ic and Simatovi¢ Appeal Judgement, para. 18; Tolimir
Appeal Judgement, para. 11; Kvocka et al. Appeal Judgement, para. 18; Tadic Appeal Judgement, para. 64.
2 Stanisi¢ and Zupljanin Appeal Judgement, para. 20; Stanisic¢ and Simatovi¢ Appeal Judgement, para. 18; Tolimir
Appeal Judgement, para. 11; Galic Appeal Judgement, para. 9 & fn. 21.
3 Stanisic and Zupljanin Appeal Judgement, para. 20; Stanisic¢ and Simatovi¢ Appeal Judgement, para. 18; Tolimir
Appeal Judgement, para. 11; Furundzija Appeal Judgement, para. 37.

* Stanisi¢ and Zupljanin Appeal Judgement, para. 21; Stanifi¢ and Simatovi¢ Appeal Judgement, para. 19; Tolimir
Appeal Judgement, para. 12; Popovic et al. Appeal Judgement, para. 20; FurundZija Appeal Judgement, para. 37.
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of fact or where the evaluation of the evidence is wholly erroneous” may the Appeals Chamber
substitute its own finding for that of the Trial Chamber.*

23. The same standard of reasonableness and the same deference to factual findings applies
when the Prosecution appeals against an acquittal.86 Thus, when considering an appeal by the
Prosecution, the Appeals Chamber will only hold that an error of fact was committed when it
determines that no reasonable trier of fact could have made the irripugned finding.*” Considering
that it is the Prosecution that bears the burden at trial of proving the guilt of an accused beyond
reasonable doubt, the significance of an error of fact occasioning a miscarriage of justice is
somewhat different for a Prosecution appeal against acquittal from that of a defence appeal against
conviction.® An accused must show that the trial chamber’s factual errors create reasonable doubt
as to his guilt.® The Prosecution must show that, when account is taken of the errors of fact

- committed by the trial chamber, all reasonable doubt of the accused’s guilt has been eliminated.*

- 24. The Appeals Chamber recalls that it has inherent discretion in selecting which submissions
merit a detailed reasoned opinion in writing, and may dismiss arguments which are evidently
unfounded without providing detailed reasoning.”’ Indeed, the Appeals Chamber’s mandate cannot
be effectively and efficiently carried out without focused contributions by the partic:s.92 In order for
the Appeals Chamber to assess a party’s arguments on appeal, the party is expected to present its
case clearly, logically, and exhaustively.” The appealing party is also expected to provide precise
references to relevant transcript pages or paragraphs in the decision or judgement to which the

challenges are being made.®® The Appeals Chamber will not consider a party’s submission in detail

8 Kupreskic et al. Appeal Judgement, para. 30. See Stanisic and Zupljanin Appeal Judgement, para. 21; Stanisi¢ and
Simatovié Appeal Judgement, para. 19; Tolimir Appeal Judgement, para. 12; Popovic et al. Appeal Judgement, para. 20.
See also Tadi¢ Appeal Judgement, para. 64. ,

® Stani$i¢ and Zupljanin Appeal Judgement, para. 22; Stani$ic and Simatovid Appeal Judgement, para. 20; Pordevic
Appeal Judgement, para. 18; Limaj et al. Appeal Judgement, para. 13; Brdanin Appeal Judgement, para. 14.

7 Stani§i¢ and Zupljanin Appeal Judgement, para. 22; Stani$i¢ and Simatovi¢ Appeal Judgement, para. 20;
Popowc et al. Appeal Judgement, para. 21; Brdanin Appeal Judgement, para. 14.

¥ Stanisi¢ and Zupljanin Appeal Judgement, para. 22; Stani$i¢ and Simatovi¢ Appeal Judgement, para. 20;
Popovlc et al. Appeal Judgement, para. 21; Limaj et al. Appeal Judgement, para. 13.
¥ Stanisi¢ and Zupljanin Appeal Judgement, para. 22; Stani§ic and Simatovic Appeal Judgement, para. 20;
Popovzc‘ et al. Appeal Judgement, para. 21; Limaj et al. Appeal Judgement, para. 13.

O Stanifi¢ and Zupljanin Appeal Judgement, para. 22; Stanisi¢ and Simatovi¢ Appeal Judgement, para. 20;
Popovic et al. Appeal Judgement, para. 21; Limaj et al. Appeal Judgement, para. 13.
U Stanisi¢ and Zupljanin Appeal Judgement, para. 24; Stanific¢ and Simatovi¢ Appeal Judgement, para. 21; Tolimir
Appeal Judgement para. 13; Kunarac et al. Appeal Judgement, paras 47-48.

> Stanisi¢ and Zupljanin Appeal Judgement, para. 24; Stanific and Simatovi¢ Appeal Judgement, para. 21;
Popovlc et al. Appeal Judgement, para. 22; Kunarac et al. Appeal Judgement, para. 43.

? Stani$i¢ and Zupljanin Appeal Judgement, para. 24; Stanific and Simatovi¢ Appeal Judgement, para. 21; Tolimir
Appeal Judgement, para. 13; Kunarac et al. Appeal Judgement, para. 43.

% Practice Direction on Formal Requirements for Appeals from Judgement, IT/201, 7 March 2002 (“Practice Direction
on Formal Requirements™), paras 1(c)(iii)-(iv), 4(b)(ii). See also Stanisic and Zupl]anm Appeal Judgement, para. 24;
Stani$i¢ and Simatovié Appeal JTudgement, para.21; Tolimir Appeal Judgement, para. 13; Kunarac et al. Appeal
Judgement, para. 44.
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when they are obscure, contradictory, vague, or suffer from ‘other “formal and obvious

insufficiencies.”

25.  When applying these basic principles, the Appeals Chamber recalls that it has identified the
types of deficient submissions on appeal which need not be considered on the merits.”® In particular,
the Appeals Chamber will dismiss without detailed analysis: (1) arguments that fail to identify the
challenged factual findings, that misrepresent the factual findings or the evidence, or that ignore
other relevant factual findings; (2) mere assertions that the trial chamber must have failed to
consider relevant evidence, without showing that no reasonable trier of fact, based on the evidence,
could have reached the same conclusion as the trial chamber; (3) challenges to factual findings on
which a conviction does not rely, and arguments that are clearly irrelevant, that lend support to, or
that are not inconsistent with the challenged finding; (4) arguments that challenge a trial chamber’s
reliance or failure to rely on one piece of evidence, without explaining why the conviction should
not stand on the basis of the remaining evidence; (5) arguments contrary to common sense;
(6) challenges to factual findings where the relevance of the factual finding is unclear and has not
been explained by the appealing party; (7) mere repetition of arguments that were unsuccessful at
trial without any demonstration that their rejection by the trial chamber constituted an error
warranting the intervention of the Appeals Chamber; (8) allegations based on material not on
record; (9) mere assertions unsupported by any evidence, undeveloped assertions, or failure to
articulate an error; and (10) mere assertions that the trial chamber failéd to give sufficient weight to

. . . . . . 97
evidence or failed to interpret evidence in a particular manner.

% Stanisi¢ and Zupljanin Appeal Judgement, para. 24; Stanisic and Simatovi¢ Appeal Judgement, para. 21; Tolimir
Appeal Judgement, para. 13; Kunarac et al. Appeal Judgement, para. 43 & fn. 21.
% Stanisi¢ and Zupljanin Appeal Judgement, para. 25; Stani§ic¢ and Simatovi¢ Appeal Judgement, para. 22; Tolimir
Appeal Judgement, para. 14; Krajisnik Appeal Judgement, paras 17-27; Brdanin Appeal Judgement, paras 17-31.
7 Stanisi¢ and Zupljanin Appeal Judgement, para. 25; Stanisi¢ and Simatovic¢ Appeal Judgement, para. 22; Tolimir
Appeal Judgement, para. 14; Popovic et al. Appeal Judgement, para. 23; Krajisnik Appeal Judgement, paras 17-27.

‘ N4
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III. CHALLENGES CONCERNING FAIR TRIAL AND THE INDICTMENT

A. Applicable Law

1. Applicable law on the Right to a Fair Trial

26. The Appeals Chamber recalls that, where a party alleges on appeal that its right to a fair trial
has been infringed, it must prove that the trial chamber violated a provision of the Statute and/or the
Rules and that this caused prejudice to the alleging party, such as to amount to an error of law
invalidating the trial judgement.”® Trial chambers enjoy considerable discretion in relation to the
managerhent of the proceedings before them.” The Appeals Chamber will only overturn a trial
chamber’s discretionary decision where it is found to be: (1) based on an incorrect interpretation of
governing law; (2) based on a patently incorrect conclus1on of fact; or (3) so unfair or unreasonable
as to constitute an abuse of the trial chamber’s dlSCI‘etIOI’l % The Appeals Chamber will also
consider whether the trial chamber has given weight to extraneous or irrelevant considerations or

has failed to give weight or sufficient weight to relevant considerations in reaching its decision.'"!

2. Applicable law on the Indictment

27. The Appeals Chamber recalls that, in accordance with Article 21(4)(a) of the Statute, an
accused has the right “to be informed promptly and in detaﬁl in a language which he understands of
the nature and cause of the charge against him”.'® In application of this right, Rule 47(C) of the
Rules states that an indictment must set forth “a concise statement of the facts of the case and of the
crime with which the suspect is charged.”'® The Appeals Chamber recalls that in determining
whether an accused was adequately put on notice of the nature and cause of the charges against

104

him, the indictment must be considered as a whole. " In order to provide proper notice to the

accused, the Prosecution is required to plead in an indictment all of the charges and the

% Sainovic et al. Appeal Judgement, para. 29, Haradinaj et al. Appeal Judgement, para. 17; Kraqjisnik
Appeal Judgement, para. 28, referring to Kordic and Cerkez Appeal JTudgement, para. 119. :
% Sainovic et al. Appeal Judgement, para. 29; Luki¢ and Lukic¢ Appeal Judgement, para. 17, referring to Krajisnik
A peal Judgement, paras 81, 9.
Sainovic et al. Appeal Judgement, para. 29; Luki¢ and Luki¢ Appeal Judgement, para. 17, referring to Krajisnik
vaeal Judgement, para. 81.
o Sainovic et al. Appeal Judgement, para. 29; Luki¢ and Luki¢ Appeal Judgement, para. 17, referring to Krajisnik
%)Real Judgement, para. 81.
Sainovic et al. Appeal Judgement, para. 213.
9 Sainovic et al. Appeal Judgement, para. 213.
% Nyiramasuhuko et al. Appeal Judgement, paras 1263, 2512; Karemera and Ngirumpatse Appeal Judgement,

para. 370.
{
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underpinning material facts with sufficient precision, but is not required to set out the evidence by

which the material facts are to be proven.105

28. Whether or not a fact is considered material depends on the nature of the Prosecution’s
case.'” The Prosecution’s characterisation of the alleged criminal conduct and the proximity of the
accused to the underlying crimes are decisive factors in determining the degree of specificity with
which the Prosecution must plead the material facts of its case in the indictment in order to provide
the accused with adequate notice."”” The Appeals Chamber recalls the distinction between those
material facts upon which the Prosecution relies, which must be pleaded in an indictment, and the

evidence by which those material facts will be proved, which need not be pleaded.'®®

29. An indictment which fails to set forth the specific material facts underpinning the charges
against the accused is defective.'” The Appeals Chamber has held: “[a]n indictment may also be
defective when the material facts are pleaded without sufficient specificity, such as, unless there are
special circumstances, when the times refer to broad date ranges, the places are only generally
indicated, and the victims are only generally identified.”"" The prejudicial effect of a defective
indictment may only be “remedied” if the Prosecution provided the accused with clear, timely, and
consistent information that resolves the ambiguity or clarifies the vagueness, thereby compensating

for the failure of an indictment to give proper notice of the charges.'’

In this regard, defects
concerning vagueness in an indictment can be cured in certain circumstances and through
post-indictment documents such as the pre-trial briefs, Rule 65fer witness summaries, and witness

statements. 112

30. A defective indictment which has not been cured causes prejudice to the accused.'® The

defect may only be deemed harmless through a demonstration that the accused’s ability to prepare

19 Pordevi¢ Appeal Judgement, para. 574; Sainovi¢ et al. Appeal Judgement, para. 213; Martié¢ Appeal Judgement
para. 162; Simic¢ Appeal Judgement, para. 20; Naletilic and Martinovi¢ Appeal Judgement, para. 23; Kvocka et al.
A(Ppeal Judgement, para. 27; Kupre$kic et al. Appeal Judgement, para. 88.
%" Dordevi¢ Appeal Judgement, para. 575; Naletili¢ and Martinovi¢ Appeal Judgement, para. 24; Kvocka et al.
Appeal Judgenment, para. 28; Kupreskic et al. Appeal Judgement, para. 89; Karera Appeal Judgement, para.292;
Nahimana et al. Appeal Judgement, para. 322.
7 Pordevi¢ Appeal Judgement, para. 575, Naletili¢ and Martinovi¢ Appeal JTudgement, para. 24; Kvocka et al.
A?peal Judgement, para. 28; Kupreskic et al. Appeal Judgement, para. 89.
10 Popovic et al. Appeal Judgement, para. 47; Blaski¢ Appeal Judgement, para. 210. See Dozdevzc Appeal Judgement,
para. 331; Sainovic et al. Appeal JTudgement, para. 213; Nzabonimana Appeal Judgement, para. 29.
9 Kvocka et adl. Appeal Judgement, para. 28; KupreSki¢ et al. Appeal Judgement, para. 114; Renzaho
g)peal Judgement, para. 55; Karera Appeal Judgement, para. 293; Ntagerura et al. Appeal Judgement, para. 22.
Kvocka et al. Appeal Judgement, para. 31.
Marti¢ Appeal Judgement, para. 163; Simic Appeal Judgement, para. 23; Naletilic and Martinovié
Agpeal Judgement, para. 26; Kvocka et al. Appeal Judgement, para. 33; Kupreskic et al. Appeal Judgement, para. 114.
Dordevi¢ Appeal Judgement, para. 574. See Simi¢ Appeal Judgement, para. 24; Naletilic and Marfinovi¢
A?peal Judgement, para. 27; Kvocka et al. Appeal Judgement, para. 33. .
Popovic¢ et al. Appeal Judgement, para. 66; Sainovic¢ et al. Appeal Judgement, para. 262; Renzaho
Appeal Judgement, para. 125. See Pordevic Appeal Judgement, para. 576. Z%
N
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his or her defence was not materially impaired.114 Where an accused has previously raised the issue
of lack of notice before the Trial Chamber, the burden rests on the Prosecution to prove on appeal
that the ability of the accused to prepare his defence was not materially impaired.'’> When,
however, the accused raises indictment defects for the first time on appeal, the burden of proof
shifts from the Prosecution to the Defence who is then required to demonstrate the existence of the
said prejudice.''®

B. Alleged Errors Concerning Reliance on Evidence Related to Franjo Tudman

| (Stoji¢’s Ground 17)

31.  The Trial Chamber found that for all times relevant to the Indictment, the Ultimate Purpose
of the HZ(R) H-B leaders, as well as Franjo Tudman, was to set up a Croatian entity that
reconstituted, at least in part, the borders of the Banovina of 1939, and facilitated the reunification
of the Croatian people (“Ultimate Purpose”).117 It further found that a JCE was established to
implement the Ultimate Purpose of the JCE from at least as early as mid-January 1993, the common
criminal plan of which was “domination by the HR H-B Croats through ethnic cleansing of the

Muslim population” (the “Common Criminal Plan” or “CCp”).!18

32. Stoji¢ submits that the Trial Chamber erred in law by basing this finding almost exclusively
on evidence related to Tudman, which remained untested since he died before the proceedings in
this case started.”® Stoji¢ further submits that his passing, as well as that of the other alleged JCE
members Janko Bobetko, Gojko §u§ak, and Mate Boban, rendered the trial unfair as Stoji¢ did not
have access to the critical evidence that they could have provided.'™ Stoji¢ argues that the
Trial Chamber’s legal error invélidates the judgement as it “relates to” the Trial Chamber’s finding

on the common purpose of the alleged JCE constituting an essential component of the further

B4 popovic et al. Appeal Judgement, para. 660; Sainovi¢ et al. Appeal Judgement, para. 262; Renzaho
APpeal Judgement, para. 125. See Dordevi¢ Appeal Judgement, para. 576.
2 See, e.g., Nyiramasuhuko et al. Appeal Judgement, paras 1105, 2738; Nzabonimana Appeal Judgement, para. 30;
Ntabakuze Appeal Judgement, fn. 189; Nivitegeka Appeal Judgement, para. 200; Kupreskic et al. Appeal Judgement,

aras 122-123. :
i Dordevic Appeal Judgement, para. 573; Sainovic et al. Appeal Judgement, paras 223-224. See Nyiramasuhuko et al.
A?peal Judgement, para. 2738.
" Trial Judgement, Vol. 4, para. 24, See Trial Judgement, Vol. 4, paras 6-23.
"8 Trial Judgement, Vol. 4, paras 41, 65-66. Specifically, the Trial Judgement found that the members of the JCE
“implemented an entire system for deporting the Muslim population of the HR H-B consisting of the removal and
placement in detention of civilians, of murders and the destruction of property during attacks, of mistreatment and
devastation caused during eviction operations, of mistreatment and poor conditions of confinement as well as the
widespread, nearly systematic use of detainees on the front lines for labour or even to serve as human shields, as well as
murders and mistreatment related to this labour and these shields, and lastly, the removal of detainees and their families
outside of the territory of the HZ(R) H-B once they were released”. Trial Judgement, Vol. 4, para. 66. See also
Trial Judgement, Vol. 4, paras 44-65, 67-73.
1% St0ji¢’s Appeal Brief, heading before para. 133, paras 134-138. See also Stoji¢’s Appeal Brief, para. 133. -
120 S10ji¢’s Appeal Brief, paras 134-136, 138 & fn. 349. ‘ %

/
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finding that a JCE existed, which he alleges was decisively based on evidence related to Tudman.'*!

He requests that the Appeals Chamber acquit him on all Counts.'?

33. The Prosecution responds that the Trial Chamber reasonably relied on evidence related to

123 The Prosecution asserts that Stoji¢ fails to demonstrate that he

Tudman’s statements and conduct.
was unable to challenge such evidence, which is not by definition hearsay from an absent
witness.'** The Prosecution further submits that Stoji¢’s conviction and the finding on the Ultimate
Purpose are not decisively based on evidence related to Tudman.'® It asserts that Stojic fails to
consider other findings and supporting evidence unrelated to Tudman’s statements and conduct,

which underpin the Trial Chamber’s finding on the CCP.'*°

34. In alleging that the Trial Chamber erred in law in basing its finding on the common purpose
of the alleged JCE decisively on evidence related to Tudman, Stoji¢ neither refers to a single
pziragraph in the rele?ant section of the Trial Judgement,i27 nor identifies or addresses any factual
findings within it that rely on untested evidence related to Tudman. The Appeals Chamber therefore
finds that Stoji¢ has failed to demonstrate that the Trial Chamber’s finding on the CCP of the JCE
was decisively based on such evidence, and has failed to explain how the alleged error ‘would

invalidate the decision of the Trial Chamber.'?®

35. With regard to Stoji¢’s argument that he was deprived of tendering allegedly critical
evidence of Tudman, Bobetko, Sugak, and Boban, rendering the trial unfair, the Appeals Chamber
notes that the authorities that Stojié cites to show unfairness deal with distinctly different issues'®
or are otherwise not pertinent to the issues at hand. Particularly, it is not alleged in this case that the
conviction is solely or to a decisive degree based on hearsay evidence from an absent witness

ie.one of the deceased persons), rendering the proceedings unfair.”® Nor does the
p p g

21 Stoji¢’s Appeal Brief, heading before para. 133, paras 137-138.

22 Stoji¢’s Appeal Brief, para. 138.

123 Prosecution’s Response Brief (Stojic), para. 102.

124 prosecution’s Response Brief (Stoji€), para. 102,

12 Prosecution’s Response Brief (Stojic), paras 103-104.

126 prosecution’s Response Brief (Stojic), paras 103-104.

27 Trial Judgement, Vol. 4, paras 25-73.

"% In alleging that the Trial Chamber erroneously based its finding on the Ultimate Purpose almost exclusively on
evidence about Tudman, Stoji¢ misrepresents factual findings and the evidence and ignores other relevant factual
findings when he incorrectly alleges that only two findings in the Ultimate Purpose chapter are not “about Tudman”,
Stoji€’s Appeal Brief, paras 134, 137, referring to Trial Judgement, Vol. 4, paras 18-19. Cf, e.g., Trial Judgement,
Vol. 4, paras 13-16, 18, 20-21 at fns 28-30, 36-40, 48-49, 58-59, 66-72. In any event, Stoji¢ only alleges that the
Trial Chamber based its finding on the Ultimate Purpose almost exclusively on evidence about Tudman, but not that
this evidence consisted of hearsay evidence. See infra, fn. 130. The Appeals Chamber therefore dismisses this
argument.

1 Namely with disclosure. Stoji¢’s Appeal Brief, para. 136 & fn. 351, refering to A. and others Decision, para. 220.

130 Stoji¢’s Appeal Brief, para. 136 & fn. 350, referring to Prosecutor v. Milan Marti¢, Case No. IT-95-11-AR73.2,
Decision on Appeal against the Trial Chamber’s Decision on the Evidence of Witness Milan Babi¢, 14 September 2006,

para. 20, Al-Khawaja and Tahery Decision, paras 117, 147. Stoji¢’s submissions rather challenge only that the
7

/
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Appeals Chamber find that the case at hand can be likened to two cases holding that fair trial may
be impacted because witnesses central or crucial to the Defence fail to testify due to State
interference.”* The Appeals Chamber notes in this regard that no fair trial violation was found in

132 Moreover, while general evidentiary rules limit the use of hearsay

either of these cases.
emanating from absent persons,13 3 there is no categorical bar to eliciting evidence on deceased
persons. The Appeals Chamber observes that a wealth of evidence, both hearsay and non-hearsay, is
examined in two voluminous chapters of the Trial Judgement on the Ultimate Purpose and the CCP,
including evidence on the deceased persons.'* In light of the foregoing, the Appeals Chamber finds
that the mere possibility that the deceased persons could have tendered evidence, had they remained
alive and been charged with the same crimes as JCE members,'* cannot render the trial unfair. In
this regard, it notes in particular that the nature of the evidence that could potentially have been

tendered by the deceased persons is uncertain. His allegation that the trial was unfair is therefore

dismissed.
36. Thus, the Appeals Chamber dismisses Stoji¢’s ground of appeal 17.

C. Alleged Errors Concerning Prlié’s Right to Have Adequate Time and Facilities

for the Defence (Prlié’s Ground 7)

37. Prli¢ contends that the Trial Chamber erred in law and fact by systematically denying him
adequate time and facilities to question witnesses, thereby invalidating the Trial Judgement and
occasioning a miscarriage of justicc.136 Specifically, referring to the Prlic et al. Trial Decision on
Cross-Examination,”®’ Prli¢ submits that the Trial Chamber violated his right to confront witnesses
and present a defence, limiting the time for cross-examination by adopting a “mathematical
one-sixth-solution”, in which, as a rule, each Defence Counsel would have one-sixth of the time

allocated to the Prosecution for direct examination.”*® Prlié argues that the Trial Chamber’s

Trial Chamber relied on evidence “relating to” or “about” Tudman and other deceased persons. Stojié’s Appeal Brief,
heading before para. 133, paras 134, 137-138 (emphases added). The Appeals Chamber notes that Stoji¢ does not allege
that this evidence does not include direct evidence that he had the opportunity to challenge.
P! Stoji¢’s Appeal Brief, para. 136 & fn. 352, referring to Tadi¢ Appeal Judgement, para. 55, Simba Appeal Judgement,
ara, 41,
?2 Tadi¢ Appeal Judgement, para. 55; Simba Appeal Judgement, paras 40-61.
* See, e.g., Rule 92 bis and Rule 92 guater of the Rules.

13 Trial Judgement, Vol. 4, paras 6-24 (Ultimate Purpose), 41-66 (CCP). The Appeals Chamber further finds that the
case at hand is therefore distinct from the other cases that Stoji¢ cites where a violation of fair trial due to important
unavailable evidence was established in the particular circumstances of those cases. Stoji¢’s Appeal Brief, para. 136 &
- fn. 353, referring to Papageorgiou Decision, paras 35-40, Genie-Lacayo Judgement, para. 76.
133 Cf Trial Judgement, Vol. 4, para. 1231.
% prli¢’s Appeal Brief, paras 213, 216.

37 Prosecutor v. Jadranko Prli¢, Bruno Stojié, Slobodan Praljak, Milivoj Petkovié, Valentin Cori¢, and Berislav Pusi¢,
Case No. IT-04-74-T, T. 1475-1476, 1485-1486 (8 May 2006) (“Prli¢ et al. Trial Decision on Cross-Examination”).
¥ Prli¢’s Appeal Brief, paras 208-209, 211, 213. See T. 1475-1476, 1485-1486 (8 May 2006). Prli¢ also argues that the
Trial Chamber: (1) erred in law by treating him as a member of a group, not an individual as required by Rule 82(A) of
the Rules; and (2) failed to provide sufficient reasons why it did not adopt a “less restrictive approach” to time

17
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subsequent attempt to remedy the lack of time by allocating additional time upon the Defence’s
request was not appropriate, since a thorough and proper cross-examination must be prepared in
advance in full knowledge of the available time.'* Prli¢ contends that the Trial Chamber committed
factual errors by relying on the testimony of witnesses who were not properly cross-examined. '’

P1lié requests that the Appeals Chamber acquit him on all counts of the Indictment.'*!

38.  The Prosecution responds that Prli¢ fails to demonstrate any error in the Prli¢ et al.
Trial Decision on Cross-Examination.!*? The Prosecution argues that: (1) Prli¢ reiterates trial
arguments which were already considered and dismissed by the Appeals Chamber; and (2) Prli¢’s
challenge is tantamount to a request for reconsideration without showing any clear error of
reasoning or that “particular circumstances” would justify reconsideration in order to avoid an
injustice."*® The Prosecution submits that, in any event, the Trial Chamber applied the one-sixth
approach flexibly and repeatedly granted him additional cross-examination time.'** According to
the Prosecution, Prli¢ disregards instances where he did not use part of his allocated time as well as

145 The Prosecution further submits that

an occasion where he rejected an offer of additional time.
Prli¢ used significantly more than one-sixth of the time used by the Prosecution for its
examination-in-chief and that, in any event, he fails to substantiate the prejudice allegedly

d.146 d.147

cause The Prosecution requests that Prli¢’s ground of appeal 7 be dismisse

39. At the outset, the Appeals Chamber recalls that in the Prlic¢ et al. Appeal Decision on
Cross-Examination, it dismissed the joint Defence interlocutory appeal against the Prlic et al.
Trial Decision on Cross-Examination."*® In its decision, the Appeals Chamber concluded that the
Trial Chamber did not “impose rigid time limits on the cross-examination” and that it adopted a
“sufficiently flexible approach”, preserving the right of cross-examination by each of the Defence

counsel and complying with the right to cross-examine witnesses provided under Article 21(4) of

management,.considering that he had to defend against a different case than the other accused. Prli¢’s Appeal Brief,
paras 212, 214. Prli¢ further submits that the Trial Chamber erred in law by violating his right to equality of arms,
?utting him at a disadvantage vis-a-vis the Prosecution. Prli¢’s Appeal Brief, para. 215.

* Prli¢’s Appeal Brief, paras 210, 213,
- M0prli¢’s Appeal Brief, paras 213, 216.

! prli¢’s Appeal Brief, para. 217.

"2 Prosecution’s Response Brief (Prli¢), para. 124,

3 Prosecution’s Response Brief (Prlic), para. 125, referring to Prosecutor v. Jadranko Prli¢, Bruno Stojié, Slobodan
Praljak, Milivoj Petkovic, Valentin Corié, and Berislav Pusic, Case No. IT-04-74-AR73.2, Decision on Joint Defence
Interlocutory Appeal against the Trial Chamber’s Oral Decision of 8 May 2006 Relating to Cross-Examination by
Defence and on Association of Defence Counsel’s Request for Leave to File an Amicus Curiac Brief, 4 July 2006
(“Prlic et al. Appeal Decision on Cross-Examination”), pp. 2, 4. '
1 prosecution’s Response Brief (Prli€), para. 126.

3 prosecution’s Response Brief (Prli€), para. 126. See Prosecution’s Response Brief (Prli¢), para. 127.
M9 prosecution’s Response Brief (Prlic), paras 126-128.

" prosecution’s Response Brief (Prli€), para. 129.

Y8 prlic et al. Appeal Decision on Cross-Examination, pp. 1, 5.
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the Statute.'*’

In this light, the Appeals Chamber recalls that it may reconsider a previous
interlocutory decision under its inherent discretionary power to do so if a clear error of reasoning
has been demonstrated or if it is necessary to do so to prevent an ‘injustice.ls' % To the extent that Prli¢
challenges the approach upheld on appeal, the Appeals Chamber considers that he provides no
reason for reconsideration of that appeal decision. The Appeals Chamber therefore dismisses all

arguments relating to the approach set out in the Prlic et al. Trial Decision on Cross-Examination.

40.  Regarding the Trial Chamber’s alleged subsequent attempt to remedy the lack of time by
allocating additional time upon the Defence’s request, the Appeals Chamber recalls that following
the Prli¢ et al. Appeal Decision on Cross-Examination, the Trial Chamber issued a decision
implementing the Prli¢ et al. Trial Decision on Cross-Examination.'”' Underscoring the flexibility
of its approach, the Trial Chamber allowed for the possibility of allocating additional time for
cross-examination upon the Defence s request “if one or several accused are dlrectly concerned by
the testimony of a witness”. 152 To thls end, the Trial Chamber ordered the Prosecutlon to submit to
the Trial Chamber and to the Defence a schedule of witnesses it intended to call for the month in
question and announced that it: (1) would estimate the time to be allocated for cross-examination
upon receipt of the schedule; and (2) would examine the preliminary witness statements and
summaries “in order to establish to what extent one or several accused are directly concerned by the
hearing of witnesses”.!>® The Appeals Chamber recalls that a trial chamber enjoys considerable
discretion in setting the parameters of cross-examination and in outlining the exercise of this right,

54 In these

as well as in allocating time to the parties for the presentation of their cases.
circumstances, there is no indication that the Trial Chamber did not act within the reasonable
exercise of its discretion when adopting measures to allocate additional time for cross-examination
upon the Defence’s request. The Appeals Chamber therefore finds that Prli¢ has failed to show that
the Trial Chamber’s subsequent attempt to remedy the lack of time by allocating additional time

upon the Defence’s request was .inappropriate. Finally, since Prli¢ has not shown any error relating

149 P; lic et al. Appeal Decision on Cross-Exammann p- 4.

% See, e.g., Nyiramasuhuko et al. Appeal Judgement paras 56, 127; Prosecutor v. Jadranko Prli¢ et al., Case
No. IT-04-74-AR73.16, Decision on Jadranko Prli¢’s Interlocutory Appeal Against the Decision on Prli€ Defence
Motion for Reconsideration of the Decision on Admission of Documentary Evidence, 3 November 2009 (“Prlic et al.
Appeal Decision on Motion for Reconsideration”), para. 6; Prosecutor v. Vojislav Seselj, Case No. IT-03-67-AR72.1,
Decision on Motion for Reconsideration of the ‘Decision on the Interlocutory Appeal Concerning Jurisdiction’ dated 31
August 2004, 15 June 2006 (“Seselj Appeal Decision on Motion for Reconsideration™), para. 9.

SV prosecutor v. Jadranko Prlicé, Bruno Stojié, Slobodan Praljak, Milivoj Petkovic, Valentin Cori¢, and Berislav Puic,
Case No. IT-04-74-T, Decision on the Implementation of the Decision of 8 May 2006 on Time Allocated for
Cross-Examination by Defence, 18 July 2006 (French original 12 July 2006) (“Prli¢ et al. Trial Decision on
Implementation”), ‘

32 pli¢ et al. Trial Decision on Implementation, p. 2. 7

153 Prlic et al. Trial Decision on Implementation, pp. 2-3. . 1

154 Sainovic et al. Appeal Judgement, paras 123, 171.
I
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to cross-examination, his argument concerning factual errors also fails. Accordingly, the

Appeals Chamber dismisses Prli¢’s ground of appeal 7.

D. Alleged Errors Concerning the JCE Theory (Stoji¢’s Ground 13, Petkovié’s
Sub-ground 3.1)

41. The Indictment alleges that a joint criminal enterprise existed “[flJrom on or before
18 November 1991 to about April 1994” to “politically and militarily subjugate, permanently
remove and ethnically cleanse Bosnian Muslims and other non-Croats who lived in areas on the
territory of the Republic of Bosnia and Herzegovina™."® In addressing the forms of JCE liability

applicable, the Indictment specifies that the Appellants are responsible under all three forms.!*

42. Regarding the individual criminal responsibility of the Appellants, the Indictment alleges
that each Appellant committed the crimes charged in the Indictment."” Specifically in relation to
the first form of joint criminal enterprise liability (“JCE I"), paragraph 221 of the Indictment states
that:

The crimes charged in this indictment were part of the joint criminal enterprise described in
Paragraphs 2 to 17 (including 17.1 to 17.6) and 39 and were committed in the course of the
enterprise [...]. Pursuant to Article 7(1), each of the accused [Prli¢, Stoji¢, Praljak, Petkovi€,
Cori¢, and Pugi¢] is criminally responsible for the crimes which were committed as part of the
joint criminal enterprise, in the sense that each of the accused committed these crimes as a member
of or participant in such enterprise."®

43. The Indictment also alleges the second form of joint criminal enterprise liability (“JCE H;’)
for each Appellant’s: (1) participation in a system of ill-treatment involving “a network of Herceg-
Bosna/HVO prisons, concentration camps and other detention facilities which were systematically
used in arresting, detaining and imprisoning thousands of Bosnian Muslims [...] which amounted to
or involved the commission of crimes charged in this indictnient”;159 and (2) participation in a
system of ill-treatment which “deported Bosnian Muslims to other countries or transferred them to
parts of Bosnia and Herzegovina not claimed or controlled by Herceg-Bosna or the HVO [...]

which amounted to or involved the commission of crimes charged in this indictment”.'®

44. With regard to the pleading of the JCE Il form of responsibility, paragraph 227 of the
Indictment alleges that “[i]n addition or in the alternative, as to any crime charged in this indictment

which was not within the objective or an intended part of the joint criminal enterprise, such crime

155 Tndictment, para. 15.

156 Indictment, paras 221, 224-225, 227. See Indictment, para. 222.

7 Tndictment, para. 218.

'8 Indictment, para. 221. See Indictment, para. 222 (setting out the mens rea).
19 Indictment, para. 224.

160 Indictment, para. 225.

20
Case No. IT-04-74-A , 29 November 2017



23902

was the natural and foreseeable consequence of the joint criminal enterprise [...] and each accused
was aware of the risk of such crime or consequence and, despite this awareness, willingly took that

risk [...] and is therefore responsible for the crime charged”.161

45. In the Prosecution’s Final Brief, the Prosecution qualified Counts 1, 6-9, and 19-20 as the
“core” JCE crimes.'®® Similarly, the Prosecution qualified the “expanded” JCE crimes as:
(1) Counts 10-18 as of 1 July 1993;'* (2) Counts 22-23 as of 15 June 1993;'* and (3) Counts 24-26
as of 1 June 1993.'% In respect of Counts 2-5 and 21, these crimes were qualified as JCE III crimes

£ 166

in the Prosecution’s Final Brie Moreover, the Prosecution alleged that, as of 1 July 1993,

Counts 10-18 for incidents identified in paragraph 224 of the Indictment as well as Counts 6-9 for ,

incidents identified in paragraph 225 of the Indictment were JCE IT crimes.'%”

46. The Trial Chamber, after noting that the Prosecution alleged the existence of several JCEs,
considered that “the evidence demonstrate[d] that there was only one, sin"gle common criminal
purpose — domination by the HR H-B Croats through ethnic cleansing of the Muslim population”
from mid-January 1993 until April 1994.'® Tt found that a JCE was established to accomplish the

political purpose and was carried out in s.tages.169

47. The Trial Chamber, after summarising its factual findings on the events of the JCE based on
the evidence, also determined which crimes fell “within the framework of the common plan of the
Form 1 JCE”; and found that these crimes included all counts with the exception of the following
JCEIII crimes: (1) Counts 2 and 3 (murder and wilful killing) committed during evictions or
closely linked to evictions and as a result of mistreatment and poor conditions of confinement
during detentions; (2) Counts 4 and 5 (rape and inhuman treatment through sexual assault);
'(3) Count 21 (destruction or wilful damage to institutions dedicated to religion or education)

committed before June 1993; and (4) Counts 22 and 23 (appropriation of property and plunder).m

161 Indictment, para. 227.

12 prosecution’s Final Brief, paras 7-18. The Prosecution also alleged that if extensive destruction as charged in
Counts 19-20 were found not to be “core” crimes, these crimes should be considered as JCE III crimes, however the
Prosecution did not make a similar statement regarding Counts 1, and 6-9. Prosecution’s Final Brief, para. 18. See
Prosecution’s Final Brief, paras 7-15.

' Prosecution’s Final Brief, paras 19-46. The Prosecution also alleged that Counts 10-18 committed prior to
1 July 1993 were attributable to the Appellants as JCE III crimes, and for the crimes committed as of 1 July 1993,
JCE I was alleged in the alternative. Prosecution’s Final Brief, paras 26-27, 33-34, 45-46. .

!9 Prosecution’s Final Brief, paras 47-53. The Prosecution also alleged that Counts 22 and 23 committed prior to
15 June 1993 were attributable to the Appellants as JCE III crimes, and for the crimes committed as of 15 June 1993,
JCE III was alleged in the alternative. Prosecution’s Final Brief, paras 52-53.

19 prosecution’s Final Brief, paras 54-56.

'% Prosecution’s Final Brief, paras 57-62, 516, 636, 850, 970, 1179, 1276.

197 Prosecution’s Final Brief, paras 63-70. The Prosecution, however, noted that these incidents also formed part of the
“larger Herceg-Bosna JCE”. Prosecution’s Final Brief, paras 65, 69, fn. 111.

'8 Trial Judgement, Vol. 4, paras 41, 44, 65. See Trial Judgement, Vol. 4, paras 26-38, 66, 68.

19 Trial Judgement, Vol. 4, paras 44-45. See Trial Judgement, Vol. 4, paras 46-66.

' Trial Judgement, Vol. 4, paras 68, 70-73, 342, 433, 1213. %/
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In addition, the Trial Chamber found that Counts 2 and 3 committed during attacks and by virtue of
forced labour as well as Count 21 committed as of June 1993 were JCE I crimes.'”’ The
Trial Chamber also considered that the JCE “expanded” to include Counts 24 and 25 (unlawful

attack on civilians and unlawful infliction of terror on civilians) as of June 1993.'7?

48. Stoji¢ and Petkovié both present grounds of appeal alleging that the Trial Chamber erred by
modifying the JCE theory pleaded by the Prosecution.

1. Arguments of the Parties

49. Stoji¢ contends that the Trial Chamber erred in law by entering convictions based on a JCE
theory which was not “pleaded by the Prosecution in the Indictment and in its Final Trial Brief”,
thereby impermissibly altering the charges against him.'” Stoji¢ submits that the Trial Chamber’s
characterisation of the JCE is fundamentally different from that advanced by the Prosecution, which
allegéd that there were at least three different JCEs.!” He argues that as the Trial Chamber applied
a different theory — the existence of a single JCE by placing all the alleged crimes under JCE I or
JCE I liability — clear distinctions between the Trial Judgement and the Indictment resulted.'” In
this regard, Stoji¢ submits that the Trial Chamber: (1) placed Counts 2, 3, and 21 within JCE I while
the Prosecution alleged that Counts 2-5 and 21 fell under JCE II; and (2) found that none of the

crimes fell under a JCE II form of liability.'”®

50. Stojic fur[hér contends that the Trial Chamber violated his right to a fair trial as he was not
put on notice of its re-characterisation of the JCE. Stoji¢ argues that he suffered prejudice as had he
been aware of this re-characterisation, his arguments, strategy, and evidence presented would have
been different.'”’ Stoji¢ requests that the Trial Chamber’s finding that a JCE existed be

overturned.'”®

51. Petkovi¢ submits that the Trial Chamber rejected the Prosecution’s theory of multiple JCEs
and changed the starting date of the JCE to mid-January 1993 resulting in significant differences

' Trial Judgement, Vol. 4, paras 66, 68, 342, 433, 1213.

"2 Trial Judgement, Vol. 4, paras 59, 68.

'7% Stoji¢’s Appeal Brief, heading before para. 109, paras 114, 116.
17 Stoji¢’s Appeal Brief, paras 112, 114. See Appeal Hearing, AT. 253-254 (21 Mar 2017). Stojié¢ contends that the
Prosecution alleged a “Herceg-Bosna criminal enterprise which was a JCE Form I and which expanded to include
additional crimes around June 1993, a JCE Form II (prisoners) which was created on 1 July 1993 and a deportation and
forcible transfer JCE which came into being on 1 July 1993”. Stoji¢’s Appeal Brief, para. 112.

7% Stoji¢’s Appeal Brief, paras 112-114.

1% Stoji¢’s Appeal Brief, para. 112 & fn. 299.

77 Stoji¢’s Appeal Brief, para. 115. )
'8 Stoji¢’s Appeal Brief, para. 116. g

H
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between the Prosecution’s case and the “Chamber’s case”.!” According to Petkovié, these
differences relate to, infer alia, the alleged common criminal purpose, the temporal scope, the
alleged mens rea, the number and categories of core crimes, and the classification of certain crimes
as falling under JCE I or JCE IIL'® Petkovi¢ argues that he was prejudiced as he was denied a fair
opportunity to prepare for, and confront at trial, the theory of a single J CE."*! He further contends
that the Trial Chamber had no power to replace the Prosecution’s “failed case” and in effect
transformed its adjudicative function into a prosecutorial one.'® Petkovié contends that the-
Trial Chamber’s reformulation of the Prosecution’s case is impermissible and violates: (1) his right
to adequate notice of charges; (2) the presumption of innocence; and (3) his right to an impartial
tribuna‘l.183

52.  Petkovi¢ further submits that the Trial Chamber “pronounced its verdict contrary to the case
as presented by the OTP in their final brief”. While agreeing with the Prosecution “that [this] does
not impact on the right [of the] accused to a fair trial in the sense that they were informed in a
timely fashion of the counts of their indictment because the indictment did cover all the possible
time modalities and types of 1iability”,184 Petkovi¢ argues that the Trial Chamber erred as it went
“beyond the framework of the [[ndictment”.'® He requests that the Appeals Chamber quash the

Trial Chamber’s JCE findings and acquit him of “the case pleaded at trial”. 1%

53. In response to contentions from both Stoji¢ and Petkovié, the Prosecution argues that the

187 and that the

Indictment provided them with sufficient notice of the relevant crimes,
Trial Chamber did not depart from the Indictment by finding the existence of a single common
criminal purpose.188 The Prosecution argues that at no point relevant to Stoji¢’s notice did it narrow
the scope of its case from what was pleaded in the Indictment.'® It also submits that its opening

statement and Rule 98 bis submissions were consistent with the Indictment.'”® The Prosecution

1% Petkovi¢’s Appeal Brief, paras 17-18. See Petkovi€’s Appeal Brief, paras 15-16; Appeal Hearing, AT. 487-489,
500-501 (23 Mar 2017).

180 Ppetkovi¢’s Appeal Brief, paras 18-19. See Petkovié’s Reply Brief, paras 5-6; Appeal Hearing, AT. 489
(23 Mar 2017).

181 Petkovié’s Appeal Brief, para. 20. Petkovi¢ also argues that he was denied the opportunity to properly litigate the
inadequate pleading of the JCE in the Indictment as his request for certification to appeal a decision by the Trial
Chamber was denied. Petkovié’s Reply Brief, para. 5(iii). As Petkovi¢ raises this point for the first time in his reply
brief, the Appeals Chamber will not consider it any further. See Practice Direction on Formal Requirements, para. 6.

182 petkovi€’s Appeal Brief, para. 21.

183 Petkovi¢’s Appeal Brief, para. 22.

'8¢ Appeal Hearing, AT. 490 (23 Mar 2017).

185 Appeal Hearing, AT. 490 (23 Mar 2017).

18 petkovié’s Appeal Brief, para. 23.

87 Prosecution’s Response Brief (Stoji¢), para. 86; Prosecution’s Response Brief (PetkovLC) para. 19. See
Agpeal Hearing, AT. 550 (23 Mar 2017).

Prosecution’s Response Brief (Stojic), para, 87, referring to Indictment, para. 15, Trial Judgement, Vol. 4, paras 24,
41, 44, 65; Prosecution’s Response Brief (Petkovic), para. 18.
189’ Prosecution’s Response Brief (Stojié), para. 88.

99 prosecution’s Response Brief (Petkovié), para. 19.
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submits that it is immaterial that the Trial Chamber did not adopt the allegation that there were two
JCEs under JCE II liability as the Indictment alleged responsibility for all charged crimes under
JCE L™ | |

54. The Prosecution also contends that: (1) its final trial brief contains submissions on the
evidence at the end of the trial and is not relevant for the preparation of an accused’s case; and (2) it
is irrelevant that it “took a narrower view of the core JCE I crimes” in its final trial brief than what
the Trial Chamber found."? It also submits that it is the Indictment which sets the parameters of the
case and not the Prosecution’s Final Brief and that the Trial Chamber did not reformulate the

193

.charges as its findings were within the scope of the Indictment.””~ The Prosecution further responds

that both Appellants fail to show any prejudice resulting from any possible lack of notice as they

categorically rejected any criminal enterprise in their closing submissions at trial.'**
2. Analysis
55.  The Appeals Chamber recalls that “[i]n order for an accused charged with joint criminal

enterprise to fully understand which acts he is allegedly responsible for, the indictment should
clearly indicate which form of joint criminal enterprise is being alleged”." The Appeals Chamber
considers that it is patent from the relevant paragraphs of the Indictment that liability under the first
- form of JCE was pleaded for all the crimes charged.196 Further, the Appeals Chamber considers that
the operative pleading of the crimes under JCE Il is that they were “in the alternative” to falling
under JCE 1. The Appeals Chamber recalls that while the three forms of JCE are mutually
incompatible to the extent that a defendant may not be convicted for the same criminal incident
under multiple forms, an indictment may charge a defendant cumulatively with multiple forms of
JCE."" The Appeals Chamber notes that fhe Prosecution may ‘“alternatively rely on one or more
legal theories, on condition that it is done clearly, early enough and, in any event, allowing enough
time to enable the accused to know what exactly he is accused of and to enable him to prepare his
defence accordingly”.lg8 In this case, the Appellants were clearly on notice that a common criminal
purpose was expressly pleaded in the Indictment and that they were alleged to be responsible for

crimes committed pursuant to this criminal plan under all three forms of JCE liability based on

1 Prosecution’s Response Brief (Stojic), para. 87.

2 prosecution’s Response Brief (Stoji€), para. 88; Prosecution’s Response Brief (Petkovic), para. 21.

193 prosecution’s Response Brief (Petkovic), paras 20-21.

1 Prosecution’s Response Brief (Stojic), para. 89; Prosecution’s Response Brief (Petkovic), para. 22.

5 Ntagerura et al. Appeal Judgement, para. 24. See Staki¢ Appeal Judgement, para. 66; Kvocka et al.
A(}J)peal Judgement, para. 28; Krnojelac Appeal Judgement, paras 115-117; Nizeyimana Appeal Judgement, para. 315.

1o Indictment, para. 221. See Indictment, paras 15, 17, 39, 222. See also supra, paras 41-44.

97 Simba Appeal Judgement, para. 77. See also Celebici Appeal Judgement, para. 400.

8 Krnojelac Appeal Judgement, para. 115. See Krnojelac Appeal Judgement, para. 117. é/;
. o
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alternative theories.'® The Appeals Chamber finds that the Trial Chamber did not exceed the scope
of the Indictment in concluding that a legal theory expressly pleaded by the Prosecution in the
Indictment — a common criminal plan resulting in JCE I liability, and alternatively JCE III liability

for crimes ultimately found not to have fallen within the CCP — was established on the evidence.

56. Further, the Appeals Chamber considers Petkovi¢’s argument concerning the differences in
the JCEs pleaded in the Indictment and the one the Trial Chamber found to have existed to be
unpersuasive. In the Appeals Chamber’s view, the findings of the Trial Chamber concerning the
CCP, the time-frame of the JCE, the mens rea of the participants, and the number and categories of
crimes are within allegations ple‘aded in the I'ndictm«a'nt.w0 Notably, fdr example, paragraphs 15, 17,
39, 221, and 222 of the Indictment allege that Counts 2-3 and 21 are pleaded as JCE I crimes, and
alternatively as JCE III crimes.?®! The Appeals Chamber thus finds that Stoji¢ and Petkovi¢ have
not shown that the Trial Chamber exceeded the scope of the Indictment regarding the theory of the

JCE and the crimes falling within the common criminal purpose as pleaded in the Indictment.

202

57. As noted above,”” the Prosecution qualified certain crimes in various circumstances as

JCET (core or expanded) crimes, JCE II crimes, or JCE III crimes in its final trial brief.””

19 The Appeals Chamber also notes, that the Pre-Trial Chamber dismissed Prli¢’s challenge that the Indictment failed to
specify which form of JCE liability the Prosecution was charging under Article 7(1) of the Statute. In doing so, it relied
in particular on paragraphs 15, 224-225, and 227 of the Indictment, and held that they sufficiently informed the
Appellants of “the nature, time frame, geographical frame, criminal objective, form of the JCE and whether the crimes
not included in the objective of the JCE could be the natural and foreseeable consequence of the alleged criminal
enterprise”. Prosecutor v. Jadranko Prili¢ et al., Case No. IT-04-74-PT, Decision on Defence Preliminary Motions
. Alleging Defects'in the Form of the Indictment, 22 July 2005, paras 18-21 (emphasis added). See Prosecutor v.
Jadranko Prli¢ et al., Case No. IT-04-74-PT, Preliminary Motion to Dismiss the Defective Indictment Against Jadranko
Prli¢ Pursuant to Rule 72(A)(ii), 15 December 2004, para. 7; Prosecutor v. Jadranko Prlic¢ et al., Case No. IT-04-74-
PT, Jadranko P1li€’s Reply to Prosecutor’s Response to Defence Motions on the Form of the Indictment,
4 February 2005, para. 5. ‘
2% The Indictment states that from on or before 18 November 1991 to about April 1994 various persons established and
participated in the JCE, while the Trial Chamber found that the JCE was established “at least as early as
mid-January 1993”, Indictment, para. 15; Trial Judgement, Vol. 4, para. 44. For the CCP, see Indictment, paras 15-16,
23-28; Trial Judgement, Vol. 4, paras 41-44, 65. Regarding the charges and categories of crimes, see Indictment, paras
17, 39, 221, 229, Trial Judgement, Vol. 4, paras 66, 68. Concerning the mens rea requirements, see Indictment, para.
222; Trial Judgement, Vol. 4, paras 43, 67.
2! The Indictment pleads that each accused participated in the JCE .in one or more ways including by organising,
commanding, directing, ordering, facilitating, participating in, or operating the HVO military and police forces through
which the objectives of the JCE were pursued and implemented and by which various crimes charged such as
“persecutions, killing [...] and destruction of property, were committed”. Indictment, para. 17(b). See Indictment,
paras 17.1(n)-(0), 17.1(u) (Prlié), 17.2(j)-(k), 17.2(m) (Stojic), 17.3(h), 17.3(k) (Praljak), 17.4 (h)-(j) (Petkovi¢), 17.5(f),
17.5(1) (Coric), 17.6(c) (Pusic). See also Prosccution’s Pre-Trial Brief, para. 17. At paragraph 39 of the Indictment, it is
pleaded that all the Accused engaged in the use of force, intimidation, terror, forced labour, and destruction of property
which specifically included killings during mass arrests, evictions, and forced labour as well as destruction of mosques.
Indictment, para. 39(b), (c), (f). See Prosecution’s Pre-Trial Brief, paras 39(b)-(c), 39(f). Lastly, the Indictment alleges
that each Accused was responsible for Counts 2, 3, and 21 “punishable under Statute Articles 5(a), 7(1) and 7(3)”
followed by a list of each paragraph in the Indictment which outlined the factual narrative of each incident of killing.
and destruction of mosques, including paragraph 39. Indictment, para. 229.
202 See supra, para. 45.
2 1p its closing arguments, the Prosecution did not address the categorisation of Counts 2-3, 10-18, and 21 as JCE I or
JCE I crimes. See, generally, Prosecution Closing Arguments, T. 51765-51873 (7 Feb 2011), 51874-51975
(8 Feb 2011), 51976-52080 (9 Feb 2011), 52081-52171 (10 Feb 2011), 52819-52898 (1 Mar 2011).
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Specifically, the Prosecution qualified Counts 2, 3, and 21 as JCE I crimes, and qualified
Counts 10-18 as being part of the CCP only as of 1July 1993 in its final trial brief. The
Appeals Chamber will now address whether the Trial Chamber impermissibly transformed the

Prosecution’s case as alleged in the Prosecution’s Final Brief.

58.  The core argument presented by Petkovi€ is that the Trial Chamber impermissibly changed
the Prosecution’s theory of the case as articulated only in the Prosecution’s Final Brief. In this
regard, the Appeals Chamber notes that Petkovi¢ does not refer to any post-Indictment disclosure or
the pfesentation of evidence.”®* Moreover, the Appeals Chamber recalls that “Prosecution final trial
briefs are only filed at the end of a trial, after the presentation of all the evidence, and are therefore
not relevant for the preparation of an accused’s case”.”® In this regard, Petkovi¢ and Stoji¢ had
sufficient notice that the case against them included charges of Counts 2-3, 10-18, and 21 under the
JCE I form of liability®® from the Indictment, Prosecution’s Pre-Trial Brief and throughout the

¢ 2% the Prosecution’s categorisation

presentation of the evidence. 207 Thus, as conceded by Petkovié
of these counts as falling only under JCE III liability (Counts 2, 3, and 21) and under JCE III
liability prior to 1 July 1993 (Counts 10-18) in its final trial brief does not affect this notice.”””

Therefore, Petkovié’s and Stoji¢’s argument that they did not have adequate notice is dismissed.*'?

2% See Petkovié’s Appeal Brief, paras 15-23; Petkovi¢’s Reply Brief, paras 5-6.
205 Simba Appeal J udgement, para. 73. See Simba Appeal Judgement, para. 69. The ICTR Appeals Chamber concluded
in the Mugenzi and Mugiraneza case that “closing submissions cannot constitute proper notice. Accordingly, the
Appeals Chamber is not persuaded that any minor ambiguity at that stage demonstrates that the notice provided by the
Prosecution Pre-Trial Brief and opening statement lacked clarity or consistency”. Mugenzi and Mugiraneza
Appeal Judgement, para. 124. See Ntabakuze Appeal Judgement, para. 80; Ntawukulilyayo Appeal Judgement,

ara. 202.
?6 The Appeals Chamber will focus only on Counts 2, 3, 10-18, and 21 because these were the counts which the Trial
Chamber found fell within the CCP from January 1993 contrary to the Prosecution's submission in its final brief that, in
the period between January and July 1993, they were in fact JCE III crimes. In other words, the Appeals Chamber will
not consider Counts 22 and 23 for which the Trial Chamber followed the Prosecution's submission in the alternative
when it found that crimes encompassed by Counts 22 and 23 were JCE III crimes throughout the relevant period.
27 See supra, para, 57. A reading of Petkovi¢’s final trial brief indicates that he understood the case against him to be
that all crimes charged fell under JCE I liability, with JCE III and the other modes of liability charged in the alternative.
A reading of StQ]ic s final trial brief also leads to a similar conclusion. Petkovi¢’s Final Brief, paras 513-557, 568-570,
664-665; Stoji¢’s Final Brief, paras 548-556. See Praljak’s Final Brief, paras 5, 606-610. See also Cori¢’s Final Brief,
garas 136-139, 772; Pusi¢’s Final Brief, paras 27-36, 54-63.

08 Appeal Hearing, AT. 490 (23 Mar 2017). See supra, para. 52.
29 Similarly, the closing arguments on this issue would not affect the notice given to Petkovi¢ and Stoji¢ that the case
against them included charges of Counts 2-3, 10-18, and 21 under JCE I. See Petkovi¢ Closing Arguments, T. 52526-
52527 (21 Feb 2011) (Petkovi¢ noted in his closing arguments that the “Prosecution, in its final trial brief, stated that
the crimes of murders and wilful killings were not planned by the HVO or in the context of JCE, that these crimes were
not part of the criminal common plan”). Other than Petkovi¢, the Accused did not address the categorisation of Counts
2 and 3 as JCE I or JCE III crimes in the closing arguments. Further, none of the Accused addressed the categorisation
of Counts 10-18, 21. At times, the Appellants briefly mentioned killings or raised other issues where the Prosecution
departed from the Indictment in its final trial brief, but did not mention the mode of liability applicable. See Stoji¢
Closing Arguments, T. 52399 (16 Feb 2011); Praljak Closing Arguments, T. 52508 (17 Feb 2011); Cori¢ Closing
Arguments T. 52636 (22 Feb 2011); Pusi¢ Closing Arguments, T. 52789-52790 (24 Feb 2011).

26

29 See supra, paras 50-51.
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59. Moreover, the Appeals Chamber is of the view that the primary purpose of requiring the
parties to file a final trial brief is to benefit a trial chamber as such briefs will set out the parties’
factual and legal arguments.”’! Notably, the ICTR Appeals Chamber in Semanza stated that the
purpose of a final trial brief is for each party “to express its own position regarding the charges set
out in the indictment and the evidence led in the case”.?*? In this context, and having reviewed the
Prosecution’s relevant submissions in its final brief, the Appéals Chamber, Judge Pocar dissenting,
observes that in qualifying the crimes at issue as JCE III crimes rather than JCE I crimes, the
Prosecution is merely putting forward what it believes can be established on the evidence beyond a

reasonable doubt.?!?

60. As the Prosecution did not expressly and formally withdraw JCE I as a form of liability that

214 the Appeals Chamber, Judge Pocar dissenting, considers

could possibly be applied to all counts,
that the Prosecution’s Final Brief cannot be reasonably interpreted to mean that the Prosecution

abandoned JCE T as a possible mode of liability for some crimes by qualifying those crimes as only

UL See International Criminal Procedure: Principles and Rules, Goran Sluiter, Hikan Friman, Suzannah

Linton, Sergey Vasiliev, Salvatore Zappala, OUP Oxford, 21 March 2013, pp. 675, 679. See also International
Criminal Trials: A Normative Theory, Vasiliev, S. (2014), p. 830.

22 Semanza Appeal Judgement, para. 36. In the Sefako case, the ICTR Trial Chamber first stated that the Prosecution’s
final trial brief contained a comprehensive list of the events on which it was seeking a conviction for a particular count.
It then considered based on a number of factors, including the comprehensive list, that “although the Prosecution
expressly withdrew only paragraph 62 of the Indictment”, it left the strong impression that it is equally not pursuing two
other events which were not referred to in its final trial brief as part of its case. It therefore decided not to address them
“in detail”. However, it went on to state that “it suffices to note” that the evidence presented in support of the relevant
events is uncorroborated, explaining its concerns regarding the reliability of the evidence and declined to accept it in the
absence of corroboration. See Setako Trial Judgement, paras 71-72. '

23 See, e.g., Prosecution’s Final Brief, para. 516 (“The evidence proves beyond a reasonable doubt that the crimes of
murder/wilful killing, rape/inhuman treatment and destruction of religious and educational institutions, as charged in
Counts 2-5 and 21, were the natural and foreseeable consequence[s] of [the] implementation of the Herceg-Bosna
JCE”). ‘ \

24 The Appeals Chamber further notes that the Prosecution did not request leave to amend the indictment to withdraw
Counts 2, 3, and 21 as JCE I crimes and Counts 10-18 as JCE I crimes prior to 1 July 1993 in accordance with Rule of
50 of the Rules. See, e.g., Popovic et al. Trial Judgement, fns 1614 (noting that the Prosecution dropped allegations
from the Indictment and referred to the corrigendum to the Prosecution’s final trial brief where it was stated that some
killings were “no Jonger charged” as “the Prosecution recognises that there is insufficient evidence upon this record for
a finding beyond reasonable doubt” (see Prosecutor v Vujadin Popovic et al., Case No. I'T-05-88-T, Corrigendum to the
Prosecution Final Trial Brief, 1 September 2009, para. 9)), 2866 (noting that the Prosecution dropped allegations on two
killings referred to in the same corrigendum where the Prosecution noted that it previously dropped these allegations in
a separate filing (see Prosecutor v Vujadin Popovi¢ et al., Case No. IT-05-88-T, Prosecution Submission Concerning
Paragraphs 31.1b and 31.1c of the Indictment, 18 February 2008, “withdrawing” the latter charges)); The Prosecutor v.
Edouard Karemera et al., Case No. ICTR-98-44-AR73, Decision on Prosecutor’s Interlocutory Appeal Against Trial
Chamber III Decision of 8 October 2003 Denying Leave to File an Amended Indictment, 19 December 2003, paras 12,
15, 25, 27; The Prosecutor v. Emanuel Ndindabahizi, Case No. ICTR-2001-71-I, Decision on Prosecution Request to
Amend Indictment, 30 June 2003, paras 2, 4 (the Prosecution requested leave to amend the indictment so as to withdraw
charges and allegations, including superior responsibility as a mode of liability); Prosecutor v. Stanislav Galic, Case
No. IT-98-29-AR72, Decision on Application by Defence for Leave to Appeal, 30 November 2001, paras 14-16. The
Appeals Chamber recalls that Rule 50(A)(i)(c) of the Rules provides that after a case has been assigned to a Trial
Chamber, the Prosecutor may amend an indictment with leave of that Trial Chamber or a Judge of that Chamber after
having heard the parties. See Prosecutor v. Vujadin Popovi¢ et al. and Prosecutor v. Milorad Trbi¢, Case Nos.
IT-05-88-PT & IT-05-88/1-PT, Decision on Further Amendments and Challenges to the Indictment, 13 July 2006,
paras 6-11 (“Under Rule 50, a Trial Chamber has wide discretion to allow an indictment to be-amended, even in the late
stages of pre-trial proceedings, or indeed even after trial has begun. Nevertheless, [...] such leave will not be granted

unless the amendment” meets various conditions (see, para. 8)).
27
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JCE 1II crimes or as JCE I crimes only as of 1 July 1993 in its final trial brief. The
Appeals Chamber, Judge Pocar dissenting, is of the view that the Prosecution merely articulated its

view on the more appropriate mode of liability.

61. Moreover, the Appeals Chamber, Judge Pocar dissenting, considers that the Trial Chamber,
after summarising the Prosecution’s positions in its final trial brief, did not interpret the
Prosecution’s qualifications as reflecting a decision not to pursue the relevant crimes as JCE I

crimes. 2!

In this respect, the Appeals Chamber recalls the Prosecution’s submission, made in
response to Stoji¢’s and Petkovi¢’s arguments, that it is the Indictment that sets out the parameters
of the case and not the Prosecution’s Final Brief.*!® The Appeals Chamber, Judge Pocar dissenting,
further notes that the Prosecution stated that the relevant section in its final trial brief “described the
crimes involved in the JCEs” and that the “accused are also responsible for those crimes pursuant to
other modes of liability contained in Article 7(1) and 73y %7 Thus, the Appeals Chamber, Judge
Pocﬁr dissenting, considers that the Prosecution’s qualification of some crimes as only JCE III
crimes in its final trial brief was not binding on the Trial Chamber’s assessment of the evidence.
The Appeals Chamber, Judge Pocar dissenting, therefore finds that the Trial Chamber was entitled
to exercise its discretion to characterise the Appellants’ form of responsibility for incidents of
Counts 2-3, 10-18, and 21 as JCE I liability once it was satisfied that this was the most appropriate

mode of liability based on the evidence.

62. Under these circumstances, the Appeals Chamber, Judge Pocar dissenting, finds that, for the
same reasons discussed above, the Trial Chamber cannot be seen as acting partially or in a
prosecutorial manner merely because its assessment of the evidence at the end of the trial led it to
conclude that one of the modes of liability alleged in the Indictment is more appropriate than the
one articulated in the Prosecution’s Final Brief. Thus, the Appeals Chamber, Judge Pocar
dissenting, dismisses as unsubstanﬁated Petkovi¢’s arguments on the violation of his rights to the

presumption of innocence and to an impartial tribunal **®

63.  Based on the foregoing, the Appeals Chamber, Judge Pocar dissenting, finds that Stoji¢ and
Petkovic have failed to demonstrate that they were not put on notice of the JCE liability allegations,

that their fair trial rights were violated, or that the Trial Chamber impermissibly altered the

215 See Trial Judgement, Vol. 4, paras 28-38.

28 See supra, para. 54. 4
27 prosecution’s Final Brief, fn. 2. (

28 See supra, para. 51.

‘ 28 ’
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Prosecution’s case.””® The Appeals Chamber, Judge Pocar dissenting in part, dismisses Stojic’s

ground of appeal 13 and Petkovic’s sub—groundlof appeal 3.1.

E. Alleged Error Concerning the Attack on the 'Village of Skrobudani
(Petkovic’s Sub-ground 5.2.2.1 in part)

64. The Indictment alleges that between June and mid-August 1993, HVO forces attacked
Bosnian Muslim civilians and destroyed and looted Muslim property in, inter alia, Skrobudani.””
The Indictment also states that HVO forces burned down the mosque in Skrobucani.”*! After noting
the time-period alleged in the Indictment and considering evidence from Witness BS, the
Trial Chamber found that the attack on Skrobucani occurred “probably in May or June 1993”%** and
that the Skrobuéani mosque was burned down in May or June 1993, |

65. Petkovi¢ argues that the Trial Chamber erroneously “modified the Prosecution case” by
finding, without evidence, that the village of Skrobucani in Prozor Municipality was attacked in
May.224 He contends that the Prosecution did not allege that any HVO military action was launched,

or crimes committed, in May 1993.7%

66. The Prosecution responds that Petkovi¢ had sufficient notice and that the discrepancy
between the Indictment and the Trial Chamber’s findings regarding the date of the attack was
immaterial.”*® It also submits that Petkovi¢ presented a defence on the substance of the evidence
and the timing of the attack.””’

67. The Appeals Chamber recalls that charges against an accused and the material facts

supporting those charges must be pleaded“ with sufficient precision in an indictment so as to provide

notice to an accused.?®® Moreover, the Appeals Chamber recalls “that, in general, minor differences

9 The Appeals Chamber considers that it is unnecessary to address the arguments on prejudice or remedies.
229 Indictment, para. 53. ‘
2! Tndictment, para. 53.
222 Trjal Judgement, Vol. 2, para. 95, referring to Witness BS, T(F). 8189-8190 (closed session) (11 Oct 2006). See
Trial Judgement, Vol. 2, paras 92, 96-97, Vol. 4, para. 695. :

223 Trjal Judgement, Vol. 2, para. 97, Vol. 4, para. 695.

24 Petkovi¢’s Appeal Brief, para. 218, referring to, inter alia, Trial Judgement, Vol. 2, paras 95-97, Vol. 3, para. 1564.
See Trial Judgement, Vol. 4, para. 695. The Appeals Chamber notes that as Petkovi¢ does not refer to the Indictment or
the subsequent trial proceedings, it is not clear whether Petkovi¢ argues that the Indictment does not plead that
Skrobucani village was attacked in May 1993 or that the Trial Chamber impermissibly exceeded the scope of the
Prosecution’s case as presented during the trial. See Petkovié’s Appeal Brief, para. 218. However, as the presentation of
the Prosecution’s case on this issue is consistent with the Indictment, the lack of clarity in Petkovié’s argument is
immaterial. See infra, para. 68.

22 petkovié’s Appeal Brief, para. 218.

226 progecution’s Response Brief (Petkovic), para. 162, referring to, infer alia, Indictment, para. 53, Trial Iidgement,
Vol. 2, paras 96-97, Witness BS, T. 8189-8190, 8238-8239 (closed session) (11 Oct 2006).

27 Pprosecution’s Response Brief (Petkovic), para. 162, referring to Witness BS, T. 8238-8240 (closed session)
(11 Oct 2006). '

228 popovic et al. Appeal Judgement, para. 65; Sainovic et al. Appeal Judgement, para. 225.
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between the indictment and the evidence presented at trial are not such as to prevent the trial

chamber from considering the indictment in light of the evidence presented at trial”.? 29

68. In the instant case, it is clear that the attack on Skrobucani referred to in the Indictment was
a single, clearly identifiable event which included the destruction of property belonging to Muslims
and the burning of the village mosque.230 As to the alleged discrepancy between the material facts
pleaded in the Indictment and the Trial Chamber’s ultimate conclusions concerning the date of the
attack, the ‘Appeals Chamber considers that this discrepancy does not constitute a significant
variation in this case. Therefore, although the Indictment and the Trial Judgement refer to different
but partially overlapping date ranges, the material facts as pleaded in the Indictment were sufficient
to inform Petkovi€ of the charge as ultimately found by the Trial Chamber.”*! Thus, Petkovi¢ was
provided with timely and clear notice of the attack on Skrobucani and approximately when it
occurred, and that this event formed part of the charges against him. Moreover, the evidenéc
adduced by the Prosecution in relatioh to the incident was consistent with the Indictment and
Petkovié cross-examined the relevant witness, particularly on the date of the attack.”*? His

sub-ground of appeal 5.2.2.1 is therefore dismissed in relevant part.

F. Alleged Errors in Concluding That the Existence of a State of Qccupation was
Pleaded (Cori¢’s Sub-ground 3.2.1)

69. The Indictment states that at the relevant time, “a state of armed conflict, international
armed conflict and partial occupation existed in Bosnia and Herzegovina [...]. All acts and
omissions charged in this indictment as Grave Breaches of the Geneva Conventions of 1949, [...]
occurred during and in nexus with such international armed conflict and partial occupation”.**> The
Trial Chamber noted that a state of partial occupation was alleged in the Indictment before
considering specific arguments from Praljak and Petkovi¢ and concluding that “the Defence teams
were adequately informed of the allegations brought against the Accused Praljak and Petkovié as
commanding officers in a zone of occupation”.Z?’ * The Trial Chamber later found that the HVO

occupied the villages of Duga, Hrsanica, Zdrimci, UzriGje, Soviéi, Doljani, and Stupni Do; Vare§

2% Nyiramasuhuko et al. Appeal Judgement, para. 478,

230 Indictment, para. 53. See also Prosecution’s Pre-Trial Brief, para. 53 (The Prosecution referred to the attack on
Skrobucani and the destruction of the mosque as occurring between June and mid-August 1993).

21 See Kvocka et al. Appeal Judgement, para. 436. Cf. Dordevi¢ Appeal Judgement, paras 598, 615.

22 See Trial Judgement, Vol. 2, paras 95-97, and references cited therein; Ex. 2D00200, pp. 2-3 (confidential);
Witness BS, T. 8192, 8209, 8238-8240 (closed session) (11 Oct 2006).

23 Indictment, para. 232. See Indictment, paras 235-238; Trial Judgement, Vol. 3, paras 569, 577.

234 Trjal Judgement, Vol. 1, para. 91, referring to, inter alia, Indictment, paras 8, 10, 218-228. See Trial Judgement,

Vol. 1, para. 90.
A
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town; West Mostar; as well as the municipalities of Prozor, Ljubuski, Stolac, and éapljina, all

during different time spans.**

70. Cori¢ argues that the Trial Chamber erred in law and in fact by concluding that the Defence
teams were adequately informed that a state of occupation was pleaded in the Indictment.”*® Cori¢
contends that this conclusion is unsupported by the Trial Chamber’s reliance on paragraphs 8 and
10 of the Indictment and that, unlike its reference to Petkovi¢ and Praljak, the Trial Chamber was
silent on allegations against Cori¢ in relation to the state of occupation due to lack of nqtice.237
Cori¢ submits that the Trial Chamber erred by entering convictions based on what he refers to as
“full occupation” when the Indictment referred only to the existence of a state of partial occupation,

thereby exceeding the scope of the Indictment.?®

71. The Prosecution responds that Cori¢ had notice that a state of occupation formed part of the

case against him and that his failure to object at trial to any lack of notice amounts to waiver.”*

72. Cori¢ replies that as the issue of occupation, which he objected to, was not clearly stated in

the Prosecution’s final trial brief and closing arguments, waiver is not an available argument.240

73. The Appeals Chamber will first consider whether the Indictment was defective with regard
to the pleading of a state of occupation. It is recalled that an indictment which fails to set forth the
specific material facts underpinning the charges against the accused is defective.”*! As noted

242
above, 4

the Indictment pleaded that at the relevant time, “a state of armed conflict, international
armed conflict and partial occupation existed in Bosnia and Herzegovina”.>** The material facts
supporting the allegations on the existence of a state of occupation and the relevant crimes
committed in occupied territory are also: clearly set out in the Indictment.*** The Trial Chamber
noted the reference to “partial occupation” in the Indictment,** and proceeded to enter findings —

after discussing the evidence — on whether certain municipalities, towns, and villages were

2% Trial Judgement, Vol. 3, paras 577-589.

28 Cori¢’s Appeal Brief, paras 75, 80. See Cori¢’s Appeal Brief, paras 76, 79. See also Appeal Hearing, AT. 579-580
(24 Mar 2017). '

27 Cori¢’s Appeal Brief, para. 80. See Appeal Hearing, AT. 580 (24 Mar 2017).

238 Cori¢’s Appeal Brief, para. 80. See Cori¢’s Reply Brief, para. 26. '

2 Prosecution’s Response Brief (Coric), para. 69.

20 Cori¢’s Reply Brief, para. 26. See Appeal Hearing, AT. 580 (24 Mar 2017). See also Appeal Hearing, AT. 609-611,
626-628 (24 Mar 2017). "

! Kvocka et al. Appeal Judgement, para. 28. See supra, para. 29.

2 See supra, para. 69.

>3 Indictment, para, 232.

2 Indictment, paras 45-59 (Prozor Municipality), 66-72 (DuSa, Hrsanica, Zdrimei, and Uzric¢je), 73-87 (Soviéi and
Doljani), 100, 105, 107, 118 (West Mostar), 150 (Ljubuski Municipality), 159, 162, 164-168 (Stolac Municipality),
175, 177, 179-180, 182-183, 185 (éapljina_ Municipality), 211, 213 (Vare§ Municipality). See Trial Judgement, Vol. 3,
paras 577-588.

5 Trjal Judgement, Vol. 1, para. 91. See Trial Judgement, Vol. 3, para. 569.
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occupied by the HVO.*® The Appeals Chamber considers that the Indictment clearly provided
notice to the Appellants that they were charged with responsibility for certain crimes committed

during an international armed conflict and partial occupation.

74.  Turning to the question of whether the Trial Chamber’s findings were within the scope of
the Indictment, the Appeals Chamber notes that althdugh the Trial Chamber did not use the specific
term “partial” in its findings, its analysis on whether specific geographical areas within the BiH
were occupied is consistent with the allegations in the Indictment. There is nothing in the
Trial Judgement which suggests that the Trial Chamber considered a state of “full occupation™ as
argued by Cori¢.**” The Appeals Chamber thus finds Cori¢’s argument that the Trial Chamber

exceeded the scope of the Indictment to be unsubstantiated and unpersuasive.***

75.  Further, the Appeals Chamber finds that Cori¢’s contention concerning the Trial Chamber’s
observation that “the Defence teams were adequately informed of the allegations brought against

5249 tO be

the Accused Praljak and Petkovi¢ as commanding officers in a zone of occupation
irrelevant to the notice given to Coric on the charges against him concerning the state of occupation.
In this respect, the Appeals Chamber observes that the Trial Chamber did not find that there was
“full occupation” as Cori¢ suggests,® but rather made this observation in response to Petkovié’s
argument at trial that the Prosecution gave no notice of allegations that Praljak and Petkovi¢ were

responsible as commanding officers of an occupied territory in various municipalities in the BiH.**!

76. Based on the foregoing, the Appeals Chamber finds that Cori¢ has failed to demonstrate that
he lacked adequate notice that a state of occupation was alleged and that the Trial Chamber

exceeded the scope of the Indictment. Cori¢’s sub-ground of appeal 3.2.1 is thus dismissed.

G. Alleged Errors Regarding Notice of the Protected Status of Muslim HVO

Members ( Cori¢’s Ground 4 in part)

7. The Trial Chamber found that HVO Muslims, detained by the HVO from 30 June 1993
onwards, had fallen into the hands of the enemy power and were thus persons protected within the

meaning of Article 4 of Geneva Convention IV.*?

246 Trial Judgement, Vol. 3, paras 577-589.

247 Contra Cori€’s Appeal Brief, para. 80.

% To the extent that it can be interpreted that Corié argues that there is a legal distinction between “full occupation”
and partial occupation, the Appeals Chamber notes that he provides no support for this assertion and will not consider
it. See Corié’s Appeal Brief, para. 80.

2% Trial Judgement, Vol. 1, para. 91, referring to, inter alia, Indictment, paras 8, 10, 218-228.

20 gee supra, para. 70.

21 Trjal Judgement, Vol. 1, para. 90. .

252 Trial Judgement, Vol. 3, para. 611. See Trial Judgement, Vol. 3, paras 591-601.

/
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78. Cori¢ argues that the Trial Chamber’s holding “overstepped” the Indictment, which
purportedly only alleged that the HVO’s Muslim members were protected under Additional

Protocol I and Common Article 3 of the Geneva Conventions.>>

79.  The Prosecution argues that the Trial Judgement did not overstep the Indictment, which

gave the Appellants sufficient notice of the charges brought under Article 2 of the Statute.>*

80. The Appeals Chamber considers that the Indictment provided the Appellants notice of the

25 and specifically alleged that “[a]ll acts and

charges against them under Article 2 of the Statute,
omissions charged as crimes against persons were committed against or involved persons protected
und‘er the Geneva Conventions of 1949 (and the additional profocols thereto) and the laws and
customs of war”.*>® The Indictment referred clearly to the arrest and detention of “Bosnian Muslim

257 as part of the ‘pat.temof the

military-aged men (including many who had served in the HVO)
HVO’s actiohs. The Indictment also specified that during the time from 30 June 1993 until
mid-July 1993, the HVO conducted mass arrests of Bosnian Muslim men, including Muslim
members of the HVO, and detained many of them at Dretelj Prison.”® Thus, the Indictment gave
clear notice to the Appellants that their responsibility covered crimes committed against detained
Muslim members of the HVO in contravention of the Geneva Conventions of 1949, Whi(;h included

Geneva Convention IV, and the Additional Protocols thereto.

81. To the extent that Cori¢ argues that the Indictment alleged that detained Muslim members of
the HVO were protected only under Additional Protocol I and Common Article 3 of the Geneva
Conventions, he fails to support this argument. Cori¢ does not refer to any statement in the
Indictment or post-Indictment documents which could indicate that allegations were limited to
breaches of Additional Protocol I and Common Article 3 of the Geneva Conventions. Further, Corié
extensively addressed the status of detained Muslim HVO members under Geneva Convention IV
at trial.”® Notably, the Trial Chamber summarised Cori¢’s arguments concerning this issue, but
nonetheless concluded that detained Muslim members of the HVO were protected under Geneva

Convention IV as they had fallen into the hands of the enemy power.26°

2% Cori¢’s Appeal Brief, para. 90.

24 prosecution’s Response Brief (Coric), para. 86.

2 Indictment, paras 229, 235-238.

2 Indictment, para. 236.

7 Indictment, para. 38. See Indictment, para. 39.

28 Indictment, para. 189. See Indictment, para. 197.

29 Cori¢’s Final Brief, paras 352-368.

20 Trjal Judgement, Vol. 3, paras 593-594, 597, 606-611, referring to, inter alia, Cori¢’s Final Brief, paras 352 360,
373-375.
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82. Therefore, the Appeals Chamber rejects Cori¢’s assertion that the Trial Chamber’s finding
on the HVO Muslims’ protected status under Geneva Convention IV overstepped the Indictment.

Cori¢’s ground of appeal 4 is dismissed in part.

H. Alleged Errors Concerning Cori¢’s Notice of Allegations Regarding His

Responsibility as Minister of the Interior ( Corié¢’s Ground 11 in part)

83. The Trial Chamber concluded that on 24 June 1992, at the latest, Corié became Chief of the
Military Police Administration, where he remained until 10 November 1993, when he was
appointed Minister of the Interior of the HR H-B.”®! The Trial Chamber examined Cori¢’s powers
throughout the Indictment period and found that as Minister of the Interior he had the: (1) ability to
participate in fighting crime within the HVO; and (2) power to control the freedom of movement of
people and goods in the territory of the HZ(R) H-B, including humanitarian convoys.262 The Trial
Chamber also examined whether, in the exercise of his powers in both positioné, Corié¢ acted or
failed to act resulting in a significant contribution to the achievement of the CCP.2*® In this regard,
the Trial Chamber referred to Corié’s powers as Minister of .the Interior once in relation to
movement of people and convoys, but subsequently found that regarding this power he only
contributed to the CCP through his actions concerning the blockade of the Muslim population of
East Mostar and of humanitarian aid until April 1994.%* The Trial Chamber found that Corié
remained a member of the JCE after he became Minister of the Interior and continued to carry out
important functions supporting the CCP until April 1994.2% Cori¢ appeals against the Trial

- Chamber’s consideration of his powers and actions as Minister of the Interior for lack of notice.:

1. Arguments of the Parties

84. Cori¢ submits that the Trial Chamber erred by considering the exercise of his powers as
Minister of the Interior from 10 November 1993 to April 1994 as contributing to the JCE since this
was not charged in the Indictment.”®® Cori¢ argues that the Trial Chamber erroneously found that
the Prosecution could address his responsibility as Minister of the Interior in its final trial brief, as
no reasonable trial chamber could conclude that he had adequate notice.”®” In this regard, Corié

contests the Trial Chamber’s interpretation of his reference in his own final trial brief to his power

261 Tral Judgement, Vol. 4, para. 861.

2% Trial Judgement, Vol. 4, paras 863-887, 917.

°% Trial Judgement, Vol. 4, paras 918-1006.

264 Trial Judgement, Vol. 4, paras 939-945, 1003. See Trial Judgement, Vol. 4, paras 919-938, 946-1002, 1004-1005.
2% Trial Judgement, Vol. 4, para, 1226.

266 (éorié’s Appeal Brief, paras 248, 250, 258. ) /
297 Cori¢’s Appeal Brief, para. 250. See Corié’s Appeal Brief, para. 253; Corié’s Reply Brief, para. 60. {

a
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over civilian police as Minister of the Interior since he was simply comparing a request he issued in

that capacity to one he issued as Chief of the Military Police Administration.**®

85. Cori¢ further submits that »the‘Trial Chamber exceeded the scope of the Indictment and
“impermissibly tried to cure pleading deficiencies”.*® Cori¢ argues that the Indictment isdefective
as it failed to specify the material facts concerning allegations for the period after he was appointed
Minister of the Interior. These material fact;s include: (1) his alleged conduct; ‘(2) the crimes
committed; and (3) how his actions in this position led to the commission of the crimes.?™ He
argues that no appropriate notice was given throughout the trial which would have allowed him to -
lead evidence on this issue or to rebut the allegations.271 Corié contends that his right to a fair trial

was violated as he was not fully informed of the charges until final briefs and closing arguments.”’

86. The Prosecution responds that the Indictment provided Corié with clear notice that charges
against him encompassed crimes committed after his appointment as Minister of the Interior.”” Tt
argues that the Indictment specifically mentions Cori¢’s position as Minister of the Interior and that,
apart from one paragraph which limits his acts to his role as Chief of the Military Police
Administration, all other paragraphs speaking to his actions are general and without reference to his
specific position.””* The Prosecution also contends that the Indictment pleaded the material facts,
including many which arose after 10 November 1993, as well as the nature of his participation in
the JCE which was not limited to the time-period when Cori¢ was Chief of the Military Police

Administration.?’®

87. Referring to its pre-trial brief, opening statement, and witness summaries pursuant to
Rule 65ter of the Rules, the Prosecution submits that Cori¢ suffered no prejudice as any perceived
defect was cured through timely, clear, and consistent notice of the case against him.?”” The
Prosecution also contends that as Corié never objected to evidence being led at trial concerning his

role as Minister of the Interior, he must now demonstrate that his ability to prepare his defence was

268 Cori¢’s Appeal Brief, para, 253.

269 Corié’s Appeal Brief, para. 254.

270 Cori€’s Appeal Brief, paras 254-255, 257-258. See Cori¢’s Reply Brief, para. 57.

2 Corié’s Appeal Brief, para. 256. See Cori¢’s Appeal Brief, para. 258; Cori¢’s Reply Brief, paras 57-59.

22 Cori¢’s Appeal Brief, para. 258. See Cori¢’s Appeal Brief, para. 256; Cori¢’s Reply Brief, para. 58.

273 prosecution’s Response Brief (Corié), paras 272, 275,279, 285.

214 Pprosecution’s Response Brief (Corié), paras 276-277, referring to, infer alia, Indictment, paras 11-12, 15,
17.5(a)-(n). ‘

25 prosecution’s Response Brief (Coric’), paras 276-277, referring to, inter alia, Indictment, paras 60, 118, 133, 143,
153, 203. The Prosecution also argues that several paragraphs of the Indictment detail allegations which continued after
November 1993. Prosecution’s Response Brief (Coric), para. 277 & fn. 1044.

270 prosecution’s Response Brief (Coric), para. 278.

217 Prosecution’s Response Brief (Cori€), paras 272, 280. -
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materially impaired.”’® It argues that Cori¢ fails to meet this burden as he presented a defence
concerning his actions as Minister of the Interior.””” The Prosecution further responds that the
Trial Chamber did not misconstrue Cori¢’s arguments in his final brief and was not seeking “to cure

a pleading deficiency” 2%

88. Corié replies that as soon as he had notice of the defect in the Indictment, he raised it before
the Trial Chamber, which erred in its assessment of the matter. He argues, therefore, that the burden

is with the Prosecution to prove that his ability to prepare his defence was not materially

impaired.281
2. Analysis
89. In order to determine whether the Trial Chamber erred in considering Cori¢’s powers and -

actions as Minister of the Interior, the Appeals Chamber will assess whether: (1) the Indictment was
defective in this regard; (2) any defect was curable and, if so, whether it was cured; and (3) Cori¢

suffered any prejudice.

(a) Whether the Indictment was defective

90. The Appeals Chamber notes that at trial Cori¢ submitted that the Prosecution alleged his
responsibility as Minister of the Interior for the first time in its final brief and closing arguments.”®
The Trial Chamber — relying on, inter.alia, paragraphs 12 and 17.5(b)-(n) of the Indictment —
considered that the Prosecution could do so as allegations of Cori¢’s responsibility in the Indictment
were not limited to the time-period when he was Chief of the Military Police Administration.”® The
Appeals Chamber will first consider whether the Trial Chamber erred in its consideration of this

issue.

91. The Appeals Chamber recalls that when the Prosecution alleges JCE liability in an
indictment, it must plead, among other material facts, the nature of the accused’s participation in the
joint criminal enterprise.284 The Appeals Chamber recalls the distinction between the material facts

upon which the Prosecution relies, which must be pleaded in an indictment, and the evidence by

2 Prosecution’s Response Brief (Cori€), paras 273, 281-283. According to the Prosecution, Cori¢’s failure to object
also amounts to waiver. Prosecution’s Response Brief ((fon'é), para. 282.
2 Prosecution’s Response Brief (Cori¢), para. 283.
280 prosecution’s Response Brief (Coric), para. 284.
281 Cori¢’s Reply Brief, para. 60.
282 Trial Judgement, Vol. 4, para. 863, fn. 1595.
28 Trial Judgement, Vol. 4, para. 863, fn. 1597, referring to Indictment, paras 12, 17.5(a)-(n).

* Popovi¢ et al. Appeal Judgement, paras 47, 58, Sainovi¢ et al. Appeal Judgement, para. 214; Simic¢
Appeal Judgement, para. 22; Karemera and Ngirumpatse Appeal Judgement, para. 105.
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which those material facts will be proved, which need not be pleaded.285 A decisive factor in
‘ deterfnining the degree of specificity with which the Prosecution is required to particularise the
facts of its case in the indictment is the nature of the alleged criminal conduct of the accused.” The
Appeals Chamber further recalls that in determining whether an accused was adequately put on
notice of the nature and cause of the charges against him, the indictment must be considered as a

whole 2%

92. The Appeals' Chamber considers that since a large component of the case against Corié
concerned the exercise of his powers and functions — both in relation to JCE liability and superior

responsibility?*®

— facts concerning his acts and conduct after the change of an official position
should have been clearly pleaded in the Indictment as material facts.”® The Appeals Chamber will
now consider whether the Indictment sufficiently pleaded Cori¢’s role as Minister of the Interior as

material facts.

93. The Appeals Chamber notes that Cori¢ was generally alleged to have participated in the JCE
by, inter alia, acting through his “positions and power”,zgo-but the sole mention of Cori¢’s position
as Minister of the Interior is found in paragraph 11 of the Indictment. In this regard, paragraph 11 of

the Indictment only states that “[iln November 1993, [Cori¢] was appointed Minister of Interior in

99 291

the Croatian Republic of Herceg-Bosna”. The Appeals Chamber also notes that the

Trial Chamber relied on paragraphs 17.5(a)-(n), which set out Cori¢’s acts and conduct by which he

participated in the JCE, to state that his position was not specified except in paragraph 17.5(a).%*

This paragraph refers to Cori¢ as Chief of the Military Police Administration.”®® Further, while the
Indictment states that Cori¢ was a member of the JCE, which was alleged to be in existence from on
or before 18 November 1991 to about April 1994,%* it is not apparent whether his contributions to

5
d29

the JCE spanned this entire time-period.””> Thus, while the Indictment clearly alleges that Cori¢’s

25 popovic et al. Appeal Judgement, para. 47; Blaskic 'Appeal Judgement, para. 210. See Pordevic Appeal Judgement,
gara 331; Sainovic et al. Appeal Judgement, para. 213; Nzabonimana Appeal Judgement, para. 29.

8 popovic et al. Appeal Judgement, para. 65; Krnojelac Appeal Judgement, para. 132; Bagosora and Nsengiyumva

Ppeal Judgement, para. 132. See Pordevic Appeal Judgement, para. 575.

See, e.g., Nyiramasuhuko et al. Appeal Judgement, paras 1263, 2512. See also supra, para. 27.

2% Indictment, paras 12, 17, 17.5, 218-223, 228. See Trial Judgement, Vol 4, paras 854-855, 915-918, 1000-1006,
1247-1251.
2 of. Sainovid et al. Appeal Judgement, paras 214-215.
0 Indictment, para. 17.
#! Indictment, para. 11.
292 Trial Judgement, Vol. 4, para. 863, fn. 1597, referrmg to Indictment, paras 12, 17.5(a)-(n).
23 Trial Judgement Vol. 4, fn. 1597. While other passages in the Indictment could be interpreted as referring to bodies
under Cori¢’s authority as Minister of the Interior, the Appeals Chamber considers them to be vague as they relate to
Cori¢’s alleged responsibility for his conduct as Minister of the Interior. See Indictment, paras 17.5(b), 25. See also
Trial Judgement, Vol. 1, para. 652, Vol. 4, para. 883.
% Indictment, para. 15.
% Indictment, paras 17, 17.5. The Indictment alleged that crimes continued to be committed after 10 November 1993
and generally state that Cori¢ was responsible. The Appeals Chamber, though, notes that this is ambiguous regardmg
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JCE acts and conduct stemmed from his position as Chief of the Military Police Administration, it

is unclear whether his conduct as Minister of the Interior was also pleaded in this respect.

94, Moreover, the Appeals Chamber notes that paragraph 12 of the Indictment states that “[i]n
his various positions and functions, [Corié], from at least April 1992 to November 1993, played a
central role in the establishment, administration and operation of the HVO Military Police”,*°
before setting out his control and influence over the Military Police. The Appeals Chamber
considers that this paragraph is limited to Coric’s powers or functions as Chief of the Military
Police Administration. This conclusion is based on the limited time-frame stated (“to
November 1993”) and the explicit mention of his role regarding the Military Police.”?” Based on the
generality of the remaining relevant paragraphs of the Indictment,?*® the Appeals Chamber finds
that paragraph 12 of the Indictment would lead Cori¢ to understand that the Prosecution’s case
against him, as set out in the Indictment, based on the exercise of his powers and functions was
confined to his acts and conduct as Chief of the Military Police Administration. The
Appeals Chamber therefore finds that the Indictment itself did not provide clear notice to Cori¢ Athat
his alleged responsibility extended to his acts and conduct as Minister of the Interior between

10 November 1993 and April 1994.

95. In light of the above, the Appeals Chamber finds that the ambiguous nature of the
Indictment on Cori¢’s alleged responsibility for crimes committed based on the exercise of his
powers and functions as well as his control over the perpetrators as Minister of the Interior renders
the Indictment vague and defective.”” However, the Appeals Chamber considers that this defect is
curable as the allegations of Cori¢’s acts and conduct as Minister of the Interior do not constitute a
new charge but fell within the broader allegations on his authority over and use of the perpetrators
of crimes. In this regard, the Appeals Chamber notes that the Prosecution’s case against Cori¢
primarily concerned: (1) his authority over the perpetrators of crimes; (2) his knowledge of crimes;
(3) his failure to prevent crimes or punish the perpetrators as well his use of them, particularly, the

Military Police; and (4) his control over checkpoints and the provision of humanitarian assistance

whether Corié’s alleged responsibility arose before 10 November 1993 or throughout the Indictment period. See
Indictment, paras 35, 37, 54, 59-60, 117-119, 128, 135-136, 143, 148, 153, 188, 194, 196, 203.
%8 Indictment, para. 12 (emphasis added).
7 The Appeals Chamber further considers that the phrase “his various positions”, read in light of the remainder of
paragraph 12 of the Indictment as well as the allegations that most of the Appellants acted in accordance with their

vanous positions and functions”, to be at best ambiguous. See Indictment, paras 8, 10, 12, 14.

% See supra, para. 93, Notably, the Indictment does not set out his functions and powers as Minister of the Interior.

Cf. Indictment, para. 12.
% The Appeals Chamber recalls that an indictment which fails to set forth the specific material facts underpinning the
charges against the accused is defective. Popovic et al. Appeal Judgement, para. 65; Dordevi¢ Appeal Judgement,
paras 574, 576; Karemera and Ngirumpatse Appeal Judgement, para. 371.

38
Case No. IT-04-74-A 29 November 2017



23884

and public services.’™ These factors then formed the basis of Cori¢’s responsibility as a JCE
member and the crimes committed as charged under the relevant Counts of the Indictment. Notably,
the Trial Chamber discussed his role and actions as Minister of the Interior in relation to his

*! his power to control the freedom of

communications with the Military Police Administration,
movement of people and goods, including humanitarian convoys,”** and his ability to participate in
fighting crime.*® Thus, the material facts concerning Cori¢’s acts and conduct as Minister of the
Interior do not, on their own, support separate charges.‘304 The Appeals Chamber will now consider

whether this defect has been subsequently cured.

(b) Whether the defect in the Indictment was cured

96. The Appeals Chamber recalls that the omission of a material fact underpinning a charge in
the indictment can, in certain cases, be cured by the provision of timely, clear and consistent
information detailing the factual basis underpinning the charges.®®” This can be done in
post-indictment documents such as the pre-trial briefs, Rule 65fer witness summaries, as well as in

opening statements.**®

97.  In its pre-trial brief, the Prosecution provides no clear notice to Cori¢ that his alleged
responsibility extended to his acts and conduct as Minister of the Interior, as its references relate to
the time-period when Corié was Chief of the Military Police Administration.*®” Likewise, the
Prosecution’s opening statement does not make it apparent that the allegations against Cori¢
extended beyond 10 November 1993.°®® The Appeals Chamber also notes that the Prosecution’s
Rule 65fer witness summaries did not provide clear information on this issue.’*® The Prosecution
refers to the Rule 65fer witness summary of Marijan BiSki¢ to support its argument that it provided

notice.”'® However, the Appeals Chamber notes that while the summary of Biski¢’s evidence speaks

30 See Trial Judgement, Vol. 4, paras 854-855, referring to Indictment, paras 17, 17.5(a), 17.5(d), 17.5(g)-(), 17.5(n),
Prosecution’s Final Brief, paras 981-1175.
39! Trial Judgement, Vol. 4, para. 872. See supra, para. 83; infra, para. 103
*® Trial Judgement, Vol. 4, paras 886-887. See supra, para. 83; infra, para. 103.
393 Trjal Judgement, Vol. 4, para. 883. See supra, para. 83; infra, para. 103.
3% See Pordevic Appeal Judgement, para. 575; Nyiramasuhuko et al. Appeal Judgement, para. 2785.
%% Popovic et al. Appeal Judgement, para. 66; Sainovic et al. Appeal Judgement, para. 262; Karemera and Ngirumpatse
Aé)peal Judgement, para. 371; Bizimungu Appeal Judgement, para. 46. 5
3% See Pordevi¢ Appeal Judgement, para. 574, and references cited therein. See also Sainovic et al. Appeal Judgement,
para. 263; Ndindiliyimana et al. Appeal Judgement, paras 187-189.

%" See Prosecution’s Pre-Trial Brief, paras 146.5, 189.2, 189.4, 196.2, fns 49-56, 287.
398 See Prosecution Opening Statement, T. 880-881 (26 Apr 2006) (The Prosecution summarised Cori¢’s functions and
powers as Chief of the Military Police Administration and stated that “he continued in this position until approximately
the 20th of November of 1993, at which time he was appointed the minister of interior [...]”"). The Prosecution did not
elaborate on Cori¢’s functions and powers as Minister of the Interior and all mention of Corié’s acts relate to the
time-period before this appointment.
9 See Prosecution’s List of Viva Voce Witnesses; Prosecution’s List of Rule 92 bis Witnesses.
319 prosecution’s Response Brief (Coric), para. 280.

/
/
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to events occurring between 6 November 1993 and December 1993, this information did not
provide Cori¢ with adequate notice that his alleged responsibility also covered the period after
10 November 1993 when he was appointed Minister of the Interior.”’* Notably, any: specific
reference to Cori¢ in the witness summaries relates to his position as Chief of the Military Police

Administration.*!

98.  The Appeals Chamber will now address Cori¢’s challenge to the Trial Chamber’s use of a
reference in his final brief to his capacity as Minister of the Interior as support for its conclusion
that his powers as Minister of the Interior could be considered.”™ In this regard, the Trial Chamber
noted that Coric raised the issue of his power over the civilian police in his capacity as Minister of
the Interior in his final brief.*!®> Notably, the single reference in Cori¢’s Final Brief cited by the
Trial Chamber speaks to Cori¢ issuing a request to the civilian police, which, he argued, showed his
lack of criminal intent and genuine belief that he was participating in legitimate practices to enforce
the law and prevent c‘rimes.316 ’Thus,_ the context of this reference does not clearly sﬁpport a
conclusion that Cori¢ was aware that his acts and conduct as Minister of the Interior were alleged to
be part of his JCE contribution. While an accused’s understanding of the nature of the Prosecution’s

17 the Appeals Chamber

case can also be observed in their final trial briefs and closing arguments,
finds that the Trial Chamber erred in considering the reference in paragraph 221 of Corié’s Final
Brief to his position as Minister of the Interior as support for its conclusion that the Prosecution

could present allegations on Cori¢’s responsibility in this capacity. -

99. The Appeals Chamber thus finds that the defect in the Indictment was not subsequently
cured through post-Indictment disclosures. The Appeals Chamber will now consider whether Cori¢

suffered any prejudice as a result.

(c) Whether Cori¢ suffered any prejudice

100. The Appeals Chamber recalls that a defective indictment which has not been cured causes

prejudice to the accused. The defect may only be deemed harmless through a demonstration that the

1 prosecution’s List of Viva Voce Witnesses, pp. 38-39.

12 The Appeals Chamber notes that this conclusion relates to various witness summaries. See, e.g., Prosecution’s List
of Viva Voce Witnesses, pp. 32-34, 255, 339-343; Prosecution’s List of Rule 92 bis Witnesses, pp. 98-99.

33 See, e.g., Prosecution’s List of Viva Voce Witnesses, pp. 23-24, 49-53, 81-83, 271-272, 311-314, 331-339.

M See supra, para, 84. '

315 Trial Tudgement, Vol. 4, para. 863, referring to Cori¢’s Final Brief, para. 211.

318 (ori¢’s Final Brief, paras 210-212.

37 Kvocka et al. Appeal Judgement, para. 53. See Naletili¢ and Martinovi¢ Appeal Judgement, para. 27 (“an accused’s
submissions at trial, for example the motion for judgement of acquittal, final trial brief or closing arguments, may in
some instances assist in assessing to what extent the accused was put on notice of the Prosecution’s case and was able

to respond to the Prosecution’s allegations™). (
40
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accused’s ability to prepare his or her defence was not materially impaired.>*® Where an accused
has previously raised the issue of lack of notice before the Trial Chamber, the burden rests on the
Prosecution to prove on appeal that the ability of the accused to prepare his defence was not

materially impaired.319

However, “[i]n the case of -objections based on lack of notice, the Defence
must challenge the admissibility of evidence of material facts not pleaded in the indictment by
interposing a specific objection at the time the evidence is introduced”.”* The Appeals Chamber
also recalls that “where the Trial Chamber has treated a challenge to an indictment as being
adequately raised, the Appeals Chamber should not invoke the waiver doctrine”.**! When, however,
the accused raises indictment defects for the first time on appeal, the burden of proof shifts from the
Prosecution to the Defence who is then required to demonstrate the existence of the said
prejudice.*?

101.  The Appeals Chamber notes that the Trial Chamber considered that “in its Closing '
Arguments, the Cb1ié Defeﬁce criticiséd the Prosecutioh fof having -raised the issué of Valentin
Cori¢’s responsibility as Minister of the Interior for the first time in itS Final Brief and its Closing
Arguments”.**® The Trial Chamber concluded that the Prosecution could do s0.*** As Cori¢ raised
the issue in his closing arguments and the Trial Chamber addressed his claim without considering it
‘untimely, the Appeals Chamber considers that the burden of proof rests with the Prosecution to

demonstrate Cori¢’s ability to prepare his defence was not materially impaired.

102. The Prosecution argues that Cori¢ never objected to the evidence it led on his role as
Minister of the Interior and that Cori¢, in fact, presented a defence concerning his actions in this
position.325 The Prosecution relies on Cori¢’s submission on his power over the civilian police in

£3%° As noted above, this reference speaks to

his capacity as Minister of the Interior in his final brie
Cori¢ issuing a request to the civilian police which, he argued, showed his lack of criminal intent

and genuine belief that he was participating in legitimate practices to enforce the law and prevent

8 popovic et al. Appeal Judgement, para. 66; Sainovic et al. Appeal Judgement, para. 262; Renzaho
Appeal Judgement, para. 125. See Dordevi¢ Appeal Judgement, para. 576; Nyiramasuhuko et al. Appeal Judgement,
ara. 2738. :
¥ See, e.g., Nyiramasuhuko et al. Appeal Judgement, paras 1105, 2738; Nzabonimana Appeal Judgement, para. 30;
Ntabakuze Appeal Judgement, fn. 189; Niyitegeka Appeal Judgement, para. 200; Kupreskic et al. Appeal Judgement,
aras 122, 123.
220 Niyitegeka Appeal Judgement, para. 199. See Gacumbitsi Appeal Judgement, para. 51; Ndindiliyimana et al. Appeal
Judgement, paras 196, 230.
2! Gacumbitsi Appeal Judgement, para. 54, referring to Ntakirutimana Appeal Judgement, para. 23.
22 Dordevi¢ Appeal Judgement, para. 573; Sainovic et al. Appeal Judgement, paras 223-224. See Nyiramasuhuko et al.
A})peal Judgement, para. 2738. )
32 Trial Judgement, Vol. 4, para. 863, fn. 1595, referring to Cori¢ Closing Arguments, T(F). 52639-52640
(22 Feb 2011). See Coridé Closing Arguments, T. 52636 (22 Feb 2011).
%24 Trial Judgement, Vol. 4, para. 863, fn. 1597, referring to Indictment, paras 12, 17.5(a)-(n).
325 Prosecution’s Response Brief (Coric’), paras 281, 283-285.
326 prosecution’s Response Brief (Coric), paras 283-284, referring to Cori¢’s Final Brief, paras 210-211. See supra,
para. 98.

s
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crimes.*”” In making this submission, Cori¢ relied on the Prosecution’s evidence — Exhibit P06837
— which the Trial Chamber also considered when discussing Prli¢’s powers. In this regard, the
Trial Chamber noted that Cori¢ infqrmed Mate Boban, Prli¢, and others on 28 November 1993 that
he planned on implementing a Government decision that active police be replaced by HVO reserve

units on the front lines.**®

103. The Appeals Chamber recalls that Corié’s only submission in his final trial brief and closing
arguments at trial on his role as Minister of the Interior was limited to showing his lack of criminal
intent as it concerns one issue.”?’ Thus, the Appeals Chamber is not convinced that the Prosecution
has shown on appeal that this trial submission is sufficient to show that Corié mounted a defence to

allegations on his responsibility as Minister of the Interior.

330 the

104. Moreover, in its conclusions on Cori¢’s JCE I and JCE III responsibilities,
Trial Chamber’s only express reference to the exercise of his powers as Minister of the Interior or
events after 10 November 1993 concerned his power to control the freedom of movement of people
and goods, including the movement of humanitarian convoys, until April 1994 — particularly by
way of HVO checkpoints.”1 In this regard, the Trial Chamber primarily considered the evidence of
Defence Witness Martin RaguZ, head of the Office for Displaced Persons and Refugees (“ODPR”),
that he asked Cori¢ on 31 January 1994 for assistance in providing an escort for a convoy
transporting a field hospital to a checkpoint.’ 32 Notably, the Cori¢ Defence did not cross-examine

this witness despite this evidence.” The fact that Cori¢ did not call any witness or make any

327 Cori¢’s Final Brief, paras 210-212, referring to Ex. PO6837, p. 1. See supra, para. 98.
328 Trial Judgement, Vol. 4, para. 110, referring to Ex. P06837 (dlscussmg Pili¢’s powers in military matters, but
g)rowdmg no indication that this evidence was considered in relation to Cori¢’s responsibilities).

See supra, paras 98, 102. : i
330 The Appeals Chamber also notes that Cori¢’s only conviction for superior responsibility stemmed from events in
Prozor in October 1992, and thus, is irrelevant to this discussion. See Trial Judgement, Vol. 4, paras 1245-1251.
3! Trial Judgement, Vol. 4, para. 1003. See Trial Judgement, Vol. 4, paras 886-887, 1000-1002, 1004-1006, 1008-1020.
Notably, in analysing Cori¢’s powers, contributions, and knowledge in relation to the JCE, the Trial Chamber referred
to his role and actions as Minister of the Interior after 10 November 1993 in the following circumstances by noting that
he: (1) that he received daily bulletins compiled by the Military Police Administration but there was no evidence that he
still retained some power over the Military Police units subordinated to the HVO (Trial Judgement, Vol. 4, para. 872,
referring to Marijan Biskié, T(F). 15054-15056 (5 Mar 2007), Ex. P06722, pp. 6-7 (tendered through Marijan BiSkic).
See Marijan Bigki¢, T. 15054-15056 (5 Mar 2007)); and (2) that he had the ability to participate in fighting crimes until
at least February 1994 as he participated in several meetings about the security situation in the HR H-B territory until
that time, and as he was instructed to work with the Minister of Defence to improve collaboration between the civilian
police and the Military Police. Trial Judgement, Vol. 4, para. 883, referring to Ex. PO7850, Marijan Biski¢, T(F). 15063,
15073-15074 (5 Mar 2007). See Marijan Bigki¢, T. 15060-15063, 15073-15074 (5 Mar 2007). The Appeals Chamber
notes that in finding that Cori¢ had the ability to fight crime as Minister of the Interior, the Trial Chamber relied on
Prosecution Witness Marijan Biski¢, who was cross-examined by the Cori¢ Defence and Cori¢ himself on the
co-operation between Military Police stations and the Ministry of the Interior. Marijan Bigki¢, T. 15061-15063,
15072-15074, 15256-15311, 15309-15310 (7 Mar 2007).
332 Trjal Judgement, Vol. 4, para. 886, referring to Martin RaguZ, T(F). 31339 (26 Aug 2008), Ex. 1D02182.
See Trial Judgement, Vol. 1, para. 635, referring to Martin RaguZ, T(F). 31353-31355 (26 Aug 2008), Exs. 1D02025,
Art. 1, P05926, p. 2.
3 Martin Ragu?, T. 31414 (26 Aug 2008). The Appeals Chamber also notes that Raguz was called as a witness by

Prlié. n
g/
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attempt at trial to refute any allegation concerning his power — as Minister of the Interior — to
control the freedom of movement of people and goods, including the movement of humanitarian
convoys, demonstrates his lack of preparation to address this issue. Thus, Cori¢ did not mount a
defence on this power as Minister of the Interior as his ability to defend against the allegations on
this power was materially impaired due to a lack of notice. The exercise of this power was
eventually considered to be part of Cori¢’s significant contribution to the JCE, and in fact, his only
explicit contribution to the JCE after 10 November 1993.%** Therefore, Cori¢ suffered prejudice in

this regard.

105. Based on the foregoing, the Appeals Chamber finds that the Prosecution has failed to
demonstrate that Cori¢’s defence was not materially impaired in relation to his role in the JCE as
Minister of the Interior, thus, it has not met its burden on appeal. Considering the prejudice suffered
by Cori¢, the Appeals Chamber grants his ground of appeal 11 in part, reverses the Trial Chamber’s
findings on his role in the JCE as Minister of the Interior as of 10 November 1993, and vacates his
convictions in relation to his JCE responsibility as Minister of the Interior. The impact, if any, on

Cori¢’s sentence will be addressed in the relevant sections below.**
I. Conclusion

106. The Appeals Chamber has granted Cori¢’s ground of appeal 11 in part, and dismissed all
other challenges relating to the fair trial rights of the Appellants and the Indictment covered in the

present chapter.

34 See Trial Judgement, Vol. 4, paras 918-1004. Cf. Trial Judgement, Vol. 4, paras 934 (the evidence showed “that
from at least mid-June 1993, Valentin Cori¢ was aware that members of the HVO were committing crimes during the
eviction operations in Mostar. By avoiding to take measures against those HVO members, Valentin Cori¢ facilitated
and encouraged the commission of crimes which continued until February 1994”), 1000 (Cori¢ “as Chief of the HVO
Military Police Administration [...] while having the duty to fight crime [...] knowingly turned a blind eye to crimes
perpetrated by the HVO members against Muslims in West Mostar during eviction operations [...] which continued to

be carried out with impunity until September 1993”).
43

335 See infra, para. 3364.
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IV. ADMISSIBILITY AND WEIGHT OF THE EVIDENCE

A. Introduction

107.  Prli¢, Stoji¢, Praljak, and Corié challenge various decisions by the Trial Chamber to admit
evidence (documentary and testimonial) or to deny admission of evidence. They further challenge

the Trial Chamber’s evaluation of the evidence, purportedly resulting in erroneous ﬁnding.s.

B. The Mladié Diaries (Prlié’s Ground 5, Stoji¢’s Ground 16, Praljak’s Ground 50)

1. Introduction

108.  On 6 October 2010, the Trial Chamber, by majority, partially grantéd the Prosecution’s
request to reopen its case on the basis of the discovery of Ratko Mladi¢’s diaries (“Mladi¢
Diaries™), admitting eight of the 18 tendered documents, including four excerpts from the diaries.*
On 23, 24, and 25 November 2010, the Trial Chamber denied Prli¢’s, Praljak’s, and Stoji¢’s

requests for reopening their cases to admit evidence, and partially granted Petkovi¢’s mquest.3 37

109.  Prli¢, Stoji¢, and Praljak challenge the Trial Chamber’s: (1) admission into evidence of
extracts of the Mladi¢ Diaries in a reopening of the Prosecution’s case; (2) decisions to deny
Defence requests to reopen their cases and to present evidence in rebuttal; and/or (3) assessment of
the evidence from the Mladi¢ Diaries. The Prosecution responds that their arguments should be

dismissed.

2. Arguments of the Parties

(a) Prli¢’s, Stoji¢’s, and Praljak’s submissions

110. = Prli¢ and Praljak submit that the Trial Chamber erred in admitting and relying on evidence

from the Mladi¢ Diaries, while denying them the opportunity to tender evidence in response.338

338 Prli¢ et al. Trial Decision on Reopening the Prosecution’s Case, para. 1, pp. 28-29 (Disposition). The Trial Chamber
admitted Exhibits P11376, P11377, P11380, P11386, P11388, P11389, P11391, and P11392, of which the following are
diary entries: Exhibits P11376, P11380, P11386, and P11389. Prli¢ et al. Trial Decision on Reopening the
Prosecution’s Case, fn. 1, p. 28 (Disposition).

37 Prli¢ et al. Trial Decision on Reopening Praljak’s Case; Prli¢ et al. Trial Decision on Reopening Petkovi¢’s Case;
Prlic¢ et al. Trial Decision on Prli¢’s Motion to Admit Evidence in Rebuttal; Prlic et al. Trial Decision on Reopening
Stoji¢’s Case. In reopening Petkovié’s case, the Trial Chamber admitted into evidence three excerpts of the Mladi¢
Diaries. Prlic et al. Trial Decision on Reopening Petkovi¢’s Case, para. 1 & fn. 1, paras 22-23, p. 11 (Disposition).

338 Prlic’s Appeal Brief, paras 160-161, 165, 168, 174-176; Prli¢’s Reply Brief, para. 51; Praljak’s Appeal Brief,
paras 545-546, 549, 559, 562, 565; Praljak’s Reply Brief, para. 125; Appeal Hearing, AT. 170-171, 173 (20 Mar 2017);
AT. 472-473 (22 Mar 2017); AT. 796 (28 Mar 2017). See also Stoji¢’s Appeal Brief, heading before para. 127,
para. 129. Prli¢ and Praljak submit in this regard that the Trial Chamber applied a double standard in the admission of
evidence. Prli¢€’s Appeal Brief, para. 174; Praljak’s Reply Brief, paras 119-120. See also Prlié¢’s Appeal Brief, para. 164;
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Praljak argues that the Trial Chamber did not establish'exceptional circumstances justifying the
admission of the diaries and did not properly consider the prejudice to the Appellants in admitting
the evidence at a late stage of the trial proceedings.339 Praljak further argues that the Trial Chamber
did not properly establish the authenticity of the diaries as it: (1) declined a graphological analysis
of the diaries; (2) improperly relied on a decision of another trial chamber; and (3) did not

sufficiently establish the circumstances in which the diaries were written.**°

111.  Prli¢ argues that the Trial Chamber erred in finding that he was not diligent in requesting to
reopen his defence case, considering that: (1) he had filed a notice of intent to reopen his case
conditioned on the reopening of the Prosecution’s case; (2) only once the Trial Chamber had
decided on whether to grant the Prosecution’s request to reopen the case could he make an informed
decision about whether to reopen his own case; and (3) it is the Prosecution that bears the burden of
proof.341 Prli¢ argues that the Trial Chamber also erred in denying, without a reasoned opinion,
admission of evidence, including additional excerpts from the Mladi¢ Divaries, that he presented in
rebuttal to the Prosecution’s new evidence, even though: (1) the documents met the
Trial Chamber’s criteria for rebuttal; (2) they were relevant as recognised in large part by at least
one of the Judges; and (3) the Prosecution had no objection to many of the tendered diary entries.**
Specifically with regard to documents 1D03193 and 1D03194, Prli¢ argues that he became aware of
their significance after the admission of the Prosecution’s entries from the Mladi¢ Diaries, and that

the Trial Chamber admitted Prosecution documents on the same basis.>*>

112.  Praljak submits that the Trial Chamber erred by denying him the opportunity to challenge
entries of the Mladi¢ Diaries that dealt with his own acts and conduct.*** Prli¢ and Praljak argue that
in denying Praljak’s request to reopen his case, the Trial Chamber conceived of Praljak’s Counsel’s

submissions in his final brief and closing arguments as a substitute for Praljak’s viva voce

Prli¢’s Reply Brief, para. 51. Prli¢ and Praljak contend that by denying the reopening of their cases, the Trial Chamber

violated their rights to equality of arms, to confrontation, to present an effective defence, and/or to a fair trial. Prli¢’s

Appeal Brief, paras 160, 163, 174-175; Praljak’s Appeal Brief, paras 548, 559-562, 565. See also Stoji¢’s Appeal Brief,
ara. 129. '

5 Praljak’s Appeal Brief, para. 547, Appeal Hearing, AT. 472-473 (22 Mar 2017). See Praljak’s Appeal Brief,

g)aras 557, 565.

“0 Praljak’s Appeal Brief, paras 550-552; Appeal Hearing, AT. 472 (22 Mar 2017). Stoji¢ alleges that the
Trial Chamber did not give proper consideration to the authenticity of the Mladié Diaries. Stoji¢’s Appeal Brief,
heading before para, 127.

1 prli¢’s Appeal Brief, paras 161-163; Prli¢’s Reply Brief, para. 51; Appeal Hearing, AT. 171 (20 Mar 2017). See also
Prli¢’s Appeal Brief, para. 165. Prli¢ further submits that “there was a lack of clarity on a host of issues related to the
Mladi¢ Diaries”. Prli¢’s Appeal Brief, para. 162.

2 Prli¢’s Appeal Brief, paras 160-161, 163-164, 166, 174-175; Prli€’s Reply Brief, para. 51; Appeal Hearing, AT. 171

(20 Mar 2017); AT. 796 (28 Mar 2017).
>3 Prli¢’s Appeal Brief, para. 164. Sce also Prli¢’s Appeal Brief, para. 166,

4 Praljak’s Appeal Brief, paras 548, 563; Praljak’s Reply Brief, para. 119; Appeal Hearing, AT. 472-473 (22 Mar
2017). Praljak adds that the Mladié Diaries were not available when he previously testified. Praljak’s Appeal Brief,

para. 563; Praljak’s Reply Brief, para. 119.
45 ')
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testimony, thereby wrongly conflating evidence and submissions.>* Prlié argues that by denying
Praljak’s request to testify, the Trial Chamber denied Prli¢ his right to confront Praljak in
cross-examination to test the uncorroborated hearsay statements attributed to Praljak in the
Mladié Diaries.>* Praljak argues that the Trial Chamber incorrectly found that the material he
tendered aimed to refute allegations that did not fall within the scope of the motions to reopen the
‘case, as it proceeded to use the Mladi¢ Diaries to prove those same allegations in the
Trial Judgement.**’ Finally, Stoji¢ submits that the Trial Chamber wrongly denied- his application to

reopen his case, thereby depriving him‘of an opportunity to challenge the Mladi¢ Diaries.**®

113.  Praljak contends that the Trial Chamber did not apply to the Mladi¢ Diaries the principles it
announced-it would apply to documentary evidence, evidence not subjected to adversarial argument
in court, and hearsay evidence.** Praljak argues that the Trial Chamber failed to provide a reasoned
opinion on the probative value of the Mladi¢ Diaries and their impact on its findings, despite basing
key findings regarding the existence of the JCE and the Appellants’ role in it solely on these
diaries.*” Prli¢ also argues that the Trial Chamber assessed two entries from the Mladi¢ Diaries
(Exhibits P11376 énd P11380) without the context of other evidence and the material that was

. . . 351
denied admission.

He submits that it thereby failed to consider “alternative explanations” for
these two entries and that it drew unsustainable conclusions regarding his membership and

participation in a JCE.**

114.  Stoji¢ submits that in finding that no later than October 1992 he knew that the
implementation of the CCP would involve the Muslim populétion moving outside the territory of

the Croatian Community of Herceg-Bosna (“HZ H-B”), the Trial Chamber erred in law and fact and

35 Prli¢’s Appeal Brief, para. 167; Praljak’s Appeal Brief, para. 563; Appeal Hearing, AT. 171-172 (20 Mar 2017);
AT. 472 (22 Mar 2017). See Prli¢’s Appeal Brief, para. 161; Prlié’s Reply Brief, para. 51. Prli¢ also submits that the
Trial Chamber denied without a reasoned opinion Praljak’s request for certification to appeal the decision on the request
to reopen his case. Prlié’s Appeal Brief, para. 167. See also Prli€’s Appeal Brief, para. 161.

38 prli¢’s Appeal Brief, paras 160-161; Prli¢’s Reply Brief, para. 51; Appeal Hearing, AT. 172 (20 Mar 2017).
See Prli¢’s Appeal Brief, para. 167.

347 Praljak’s Appeal Brief, para. 564; Appeal Hearing, AT. 472-473 (22 Mar 2017).

38 Stojic’s Appeal Brief, heading before para. 127, para. 129; Appeal Hearing, AT. 284-285 (21 Mar 2017).

* Praljak’s Appeal Brief, paras 553-556; Appeal Hearing, AT. 472 (22 Mar 2017).

30 praljak’s Appeal Brief, paras 553, 557-558; Appeal Hearing, AT. 472-473 (22 Mar 2017). Praljak argues that the
Trial Chamber was obliged to provide a reasoned opinion on this because: (1) these documents were admitted at a very
late stage of the trial; (2) the Accused strongly opposed their admission; and (3) they contested, infer alia, their
authenticity. Praljak’s Appeal Brief, para. 557. See also Praljak’s Appeal Brief, para. 558.

31 prli¢’s Appeal Brief, paras 160, 168, 172-174, 176; Prli¢’s Reply Brief, para. 51. ‘

352 prli¢’s Appeal Brief, paras 160, 168-174, 176; Prli¢’s Reply Brief, para. 51. See Prli¢’s Appeal Brief, para. 167, As
for Exhibit P11376, Prli¢ claims that the meeting discussed in the diary entry was about pressing issues, such as the
exchange of prisoners, the shelling of Slavonski Brod, the conflict around Jajce in BiH and implications for the
+ electricity supply, the need for international involvement, and not about Prli¢ discussing the partition of BiH to
re-establish the 1939 Banovina. Prli¢’s Appeal Brief, para. 169. According to Prli¢, Exhibit P11380 records his remark
at a follow-up meeting, made in light of the developments around Jajce, that he considered further discussions with the
Serbian side to be futile if there was no intention to respect agreements reached, implying that the meeting was not
about the division of BiH. Prli¢’s Appeal Brief, paras 170-176. ' :

46 s
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failed to ‘give a reasoned opinion by failing to consider contradicting evidence and defence
arguments.” He further submits that the Trial Chamber erred in law and violated his right to a fair
trial by basing this finding solely on alleged extracts of the Mladi¢ Diaries, which constituted
uncorroborated and untested hearsay.”>* According to him, in any event, the content of the diary
extracts does not support the Trial Chamber’s ﬁnding.355 Prli¢, Stoji¢, and Praljak request that the

Appeals Chamber reverse all of their convictions.**

(b) The Prosecution’s response

115. The Prosecution responds that the Trial Chamber did not abuse its discretion in admitting
into evidence two extracts from the Mladi¢ Diaries (Exhibits P11376 and P11380).>*’ It argues that
the Trial Chamber thoroughly assessed multiple indicators of their authenticity, of which a decision
on admission by another trial chambe1 was merely one, and properly determined that a

glaphologlcal analys1s was not necessary

116. The Prosecution submits that the Trial Chamber provided the Appellants with the
opportunity to challenge the admitted extracts, and that the Appellants fail to demonstrate that the
Trial Chamber abused its discretion in denying their requests to reopen their cases.” Regarding
Prli¢’s argument that he could only make an informed decision to reopen his case after a decision
was taken to reopen the Prosecution’s case, the Prosecution submits that his reasoning could only
apply to material that would directly rebut new Prosecution evidence.*® It points out that for such
material the Trial Chamber had explicitly allowed Prli¢ to file a request to reopen.*®! The

Prosecution also contends that Prli¢’s argument that his notice of intent to reopen his case was a

33 ., Stoji¢’s Appeal Brief, heading before para. 127, paras 127, 132. See Stofic’s Appeal Bricf, para. 130.

** Stoji¢’s Appeal Brief, heading before para. 127, paras 127-129, 131-132; Stoji¢’s Reply Brief, paras 33-34; Appeal
Heanng, AT. 284-285 (21 Mar 2017). In connection with this argument, Stoji¢ alleges that the Mladi¢ Diaries were the
sole evidence to support the finding that he “was linked as an individual to the JCE”. Appeal Hearing, AT. 284-285
(21 Mar 2017). '

3% » Stoji¢’s Appeal Brief, paras 130-131; Stoji’s Reply Brief, para. 35,

% Prli¢’s Appeal Brief, para. 177; Stoji¢’s Appeal Brief, para. 132; Stoji¢’s Reply Brief, para. 35; Praljak’s Appeal
Brief, para. 545; Appeal Hearing, AT. 472 (22 Mar 2017). See also Praljak’s Reply Brief, para. 125.

57 Prosecution’s Response Brief (Praljak), para. 305, referring to, infer alia, Prli¢ et al. Trial Decision on Reopening
the Prosecution’s Case; Appeal Hearing, AT. 478 (22 Mar 2017). See Prosecution’s Response Brief (Praljak),
paras 307-308.

Prosecution’s Response Brief (Praljak), para. 306. See Prosecution’s Response Brief (Praljak), para. 307. The
Prosecution also argues that by seeking to tender other entries from the Mladi€ Diaries, Prli¢ and Praljak accepted their
overall authenticity and reliability. Prosecution’s Response Brief (Prli€), para. 93; Prosecution’s Response Brief
(Praljak) para. 306.

%% Prosecution’s Response Brief (Prli€), paras 79, 81-83; Prosecution’s Response Brief (Stojic), paras 94, 99-100;
Prosecution’s Response Brief (Praljak), paras 305, 309. See Prosecution’s Response Brief (Praljak), paras 310-312;
Appeal Hearing, AT. 478-479 (22 Mar 2017). In particular, the Prosecution argues that Prli¢ had the same opportunity
as the Prosecution to request a reopening of his case, but failed to avail himself of that opportunity, and that he therefore
fails to demonstrate any violation of his rights to an effective defence or equality of arms. Prosecution’s Response Brief
(Prhc) paras 79, 81-82.

% prosecution’s Response Brief (Prli¢), para. 83.

31 prosecution’s Response Brief (Prli€), para. 83. See Prosecution’s Response Brief (Prli¢), para. 81.
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proper substitute for filing an actual motion fails to show how the Trial Chamber erred by not

taking this into account in evaluating dili gence.**

117. The Prosecution contends that the Trial Chamber properly found that Praljak failed to
substantiate his request to testify in the reopening of his case and noted that he could respond to-the
Prosecution evidence in his closing brief and submissions.’®® It submits that in so doing the
Trial Chamber did not conflate Praljak’s evidence and his Counsel’s submissions.*** The
Prosecution argues that Prlié fails to explain how the Trial Chamber violated his rights by not
allowing him to cross-examine Praljak on testimony he never gave.’® In any event, the Prosecution
argues that Prli¢ has waived the right to raise this issue on appeal, as he took no position at trial on

the reopening of Praljak’s case. >

118.  The Prosecution submits that the Trial Chamber drew straightforward, common-sense
inferences from the plain words of the excerpts from the Mladi¢ Diaries (Exhibits P11376 and
P11380).*7 The Prosecution argues that there is no requirement that all hearsay evidence be
corroborated, and that the extracts from the Mladi¢ Diaries were in any event corroborated by other
evidence.”® According to the Prosecution, Prli¢’s “alternative explanations” for Exhibits P11376
and P11380°® are not based on the evidence he tendered in reopeﬁing and are anyhow
unsustainable.””® The Prosecution submits that the Trial Chamber based the finding challenged by
Stoji¢ also on other evidence and that Stojic’s cqnviction therefore does not rest solely, or in a
decisive manner, on the diaries.’”’ The Prosecution also contends that the Mladic’ Diaries support
the challenged finding.*"* Finally, the Prosecution submits that Prli¢ and Praljak fail to demonstrate
that the admission into evidence of extracts from the Mladi¢ Diaries had any impact on the
Trial Judgem’ent', considering the wealth of other evidence on which the Trial Chamber based its

conclusions.>”

382 prosecution’s Response Brief (Prli€), para. 83.
%% Prosecution’s Response Brief (Praljak), para. 312; Appeal Hearing, AT. 479 (22 Mar 2017).
3% prosecution’s Response Brief (Praljak), para, 312. ,
3% prosecution’s Response Brief (Prli€), para. 90. See Prosecution’s Response Brief (Prlic), para. 93.
3% prosecution’s Response Brief (Prlic), para. 90. Further, the Prosecution argues that Prlié’s silence at trial signals his
implicit recognition that the decision on the reopening of Praljak’s case does not affect his rights. Prosecution’s
Response Brief (Prli€), para. 90. '

7 Prosecution’s Response Brief (Prli€), para. 78; Prosecution’s Response Brief (Stojic), paras 94-96, 98;
A%)peal Hearing, AT. 353-354 (21 Mar 2017). See Prosecution’s Response Brief (Prli¢), paras 89, 93.
3% Prosecution’s Response Brief (Prli¢), para. 93; Prosecution’s Response Brief (Praljak), para. 308; Appeal Hearing,
AT. 479 (22 Mar 2017). See Prosecution’s Response Brief (Praljak), para. 307.
3% See supra, fn. 352.
370 prosecution’s Response Brief (Prli€), paras 87-88.
31 prosecution’s Response Brief (Stojic), para. 95; Appeal Hearing, AT. 354 (21 Mar 2017). The Prosecution submits
that prior knowledge of the JCE is not a prerequisite for JCE liability. Appeal Hearing, AT. 354 (21 Mar 2017).
372 Prosecution’s Response Brief (Stojic), paras 96-97.
3 Prosecution’s Response Brief (Prlic), paras 79, 81, 84, 89; Prosecution’s Response Brief (Praljak), para. 313. The
Prosecution also argues that Prli¢ fails to explain the relevance of the evidence he tendered to the Trial Chamber’s
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3. Analysis

119. The Appeals Chamber recalls the law applicable to a trial chamber’s decision on whether to
reopen a party’s case:
[W]hen considering an application for reopening a case to allow for the admission of fresh
evidence, a Trial Chamber should first determine whether the evidence could, with reasonable
diligence, have been identified and presented in the case-in-chief of the party making the
application. If not, the Trial Chamber has the discretion to admit it, and should consider whether
its probative value is substantially outweighed by the need to ensure a fair trial. When making this

determination, the Trial Chamber should consider the stage in the trial at which the evidence is
sought to be adduced and the potential delay that would be caused to the trial.*”*

The Appeals Chamber recalls that a trial chamber’s decision to allow the reopening of a party’s
case is a discretionary decision to which the Appeals Chamber must accord deference. The
Appeals Chamber’s examination is therefore limited to establishing whether the trial chamber has
abused its discretion by committing a “discernible error”. The Appeals Chamber will only overturn
a trial chamber’s exercise of its discretion where it is found to be: (1) based on an incorrect
interpretation of governing law; (2) based on a patently incorrect conclusion of fact; or (3) so unfair
or unreasonable as to constitute an abuse of the trial chamber’s discretion. The Appeals Chamber
will also consider whether the Trial Chamber has given weight to extraneous or irrelevant
considerations or has failed to give weight or sufficient weight to relevant considerations in

reaching its decision.’”

(a) Admission into evidence of extracts from the Mladi¢ Diaries in the reopening of the

Prosecution’s case

120. The Appeals Chamber observes that Praljak, in arguing that the Trial Chamber did not
establish “excepﬁonal circumstances” justifying the admission of the diaries and did not properly
consider the prejudice to the Appellants in admitting the evidence at a late stage of the trial
proceedings, misrepresents the applicable law, as recalled above, which does not require
“exceptional circumstances”.’’® The Trial Chamber correétly articulated the law,”’” and applied it,

finding that the criteria for reopening the Prosecution’s case were met with regard to some of the

findings relating to Exhibits P11376 and P11380 or how the evidence would have affected those findings. Prosecution’s

Response Brief (Prli¢), para. 85. See Prosecution’s Response Brief (Prli¢), para. 86. Similarly, the Prosecution contends

that Prli¢ fails to show how the Trial Chamber’s denial of Praljak’s request to testify on the admitted extracts of the

Mladi¢ Diaries had any impact on the Trial Judgement. Prosecution’s Response Brief (Prli€), paras 79, 91-92.

™ Gotovina et al. Appeal Decision on Reopening, para. 23. See Gotovina et al. Appeal Decision on Reopening,
ara. 24.

Bs Gotovina et al. Appeal Decision on Reopening, para. 5; Popovic et al. Appeal Decision on Reopening, para. 3.

%70 Praljak’s Appeal Brief, para. 547 and references cited therein. See supra, para. 119,

31 Prli¢ et al. Trial Decision on Reopening of the Prosecution’s Case, paras 32-33. See also Priic et al. Trial Decision

on Reopening of the Prosecution’s Case, paras 31, 34.

¢
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tendered exhibits.*”® Praljak fails to engage with the Trial Chamber’s application of the law, much

less demonstrate any error in it. His argument is therefore dismissed.

121. . Turning to Praljak’s argument that the Trial Chamber did not properly establish the
authenticity of the Mladi¢ Diaries, the Appeals Chamber observes that the Trial Chamber in its
admission decision considered the issue at length, finding sufficient indicia of authenticity in:
(1) the fact that another trial chamber had admitted them into evidence; (2) a witness statement .
recognising Mladi¢’s handwriting in the diaries; (3) a witness statement pertaining to the chain of
custody of the Mladi¢ Diaries; and (4) documents corroborating certain facts reported in the
diaries.’” Considering these indicia on which the Trial Chamber relied, of which the admission into
evidence of the diaries by another trial chamber was only one, the Appeals Chamber finds that
Praljak has failed to show an error in this regard. In light of the various indicia relied upon for
admission, and the fact that proving authenticity is not a separate threshold requirement for the
admissibility of doéumentary evidence,** the Appeals Chamber further c'(')nsiders‘ that Pralj'ak has
failed to show that the Trial Chamber erred in the exercise of its discretion by admitting the diaries
into evidence without ordering a graphological analysis of them or without further information
about the circumstances in which the diaries were written. Praljak’s argument is therefore

Co 38
dismissed.?®!

(b) Denial of Defence requests to reopen their cases and present evidence in rebuttal

122. At the outset, the Appeals Chamber turns to Prli¢’s argument that the Trial Chamber erred
in finding that he was not diligent in requesting to reopen his defence case. It recalls in this regard
the pertinent procedural background as was considered by the Trial Chamber: (1) Prli¢ received an
electronic version of the Mladic¢ Diaries in Cyrillic script on 11 June 2010 and was informed of the
contents of the specific entries tendered for admission on 9 July 2010;**? (2) the Prosecution
disclosed the translated versions of the Mladi¢ Diaries to Prli¢ in the Bosnian/Croatian/Serbian

language (“BCS”) and English within approximately one month between 11 June and

58 Pyli¢ et al. Trial Decision on Reopening of the Prosecution’s Case, paras 40, 55-59, 61-63. Notably, the
Trial Chamber found that the Prosecution did not have the Mladi¢ Diaries when it closed its case and would have been
unable to obtain them by then even if it had deployed “all diligence”. Prlic et al. Trial Decision on Reopening of the
Prosecution’s Case, para. 40. Further, weighing the probative value of the Mladié Diaries against the need to ensure a
fair trial, the Trial Chamber decided to only admit “evidence going directly to the alleged participation of certain
accused in the JCE”. Prli¢ et al. Trial Decision on Reopening of the Prosecution’s Case, para. 59. See Prlic¢ et al.
Trial Decision on Reopening of the Prosecution’s Case, paras 57-58.
3 Prli¢ et al. Trial Decision on Reopening of the Prosecution’s Case, paras 46-31.
% See Naletili¢ and Martinovié Appeal Judgement, para. 402.
¥ Stoji¢’s allegation that the Trial Chamber did not give proper consideration to the authenticity of the Mladi¢ Diaries
is an undeveloped assertion not supported by any references to the trial record. It is therefore dismissed.
382 Prlic et al. Trial Decision on Reopening the Prosecution’s Case, para. 40 & fn. 110, paras 56, 64. ' /ﬁ;
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16 July 2010;*® (3) Prli¢ filed a notice on 14 July 2010, announcing his intent of submitting a
future request to reopen his case should the Prosecution’s request to reopen its case be granted;**
and (4) at the time of the Trial Chamber’s decision on the Prosecution’s motion to reopen its case
on 6 October 2010, Prli¢ had failed to submit a general request for reopening based on the

discovery of the diaries.”®

123.  The Appeals Chamber observes that in its decision on the Prosecution’s motion to reopen
its case, the Trial Chamber made specific reference to the fact that Prli¢ had not filed a motion for
reopening his case, almost four months after learning about the contents of the Mladié Diaries.**
The Trial Chamber further held that in assessing diligence concerning Prli¢’s general request for
reopening, it could not take into account his notice of intent of 14 July 2010, since such a notice
“cannot be likened to a formal request for re—opening”.3 ¥7 The Trial Chamber thus found that‘any
general request for reopening his case based on the diaries (i.e. other than to refute the diary entries
tendered by the Prosecution and admitted by the Tﬁ'al Chamber in the Prosecution’s feopened case)

would fail due to lack of dili gence.388 Prli¢ impugnes this finding **

124.  The Appeals Chamber first notes that the Trial Chamber’s decision not to take into account
Prli¢’s notice of intent when assessing diligence concerning his request to reopen his case was
based on its established préctice prior to that date concerning notices.”° This practice would have
alerted Prli€ to the fact that the Trial Chamber would not entertain his notice of intent to request a
reopening of his case, and would have only considered such a request by way of a motion. Prli¢

does not show how the Trial Chamber’s decision not to consider his notice of intent when assessing

383 Prli¢ et al. Trial Decision on Reopening the Prosecution’s Case, paras 40, 64,

3 Prli¢ et al. Trial Decision on Reopening the Prosecution’s Case, fn. 143. See infra, para. 123.

385 Prli¢ et al. Trial Decision on Reopening the Prosecution’s Case, para. 64. '

38 prli¢ et al. Trial Decision on Reopening the Prosecution’s Case, para. 64.

37 Prli¢ et al. Trial Decision on Reopening the Prosecution’s Case, fn. 145. See Prli¢ et al. Trial Decision on
Reopening the Prosecution’s Case, fn. 143.

38 Prlic et al. Trial Decision on Reopening the Prosecution’s Case, para. 64. See also Prli¢ et al. Trial Decision on
Reopening the Prosecution’s Case, p. 29 (Disposition).

3% See supra, para. 111.

¥ Prli¢ et al. Trial Decision on Reopening the Prosecution’s Case, fn. 145, referring to Prosecutor v. Jadranko Prlic,
Bruno Stojic, Slobodan Praljak, Milivoj Petkovid, Valentin Coric, and Berislav Pusi¢, Case No. 1T-04-74-T, Decision
on the Prosecution Motion for Reconsideration or Certification to Appeal Concerning Ordonnance Relative a la
Demande de I’ Accusation de Suspendre le Délai de Dépot de sa Demande de Réplique, 6 July 2010, p. 10 & fn. 44
(where the Trial Chamber relied on its “established practice {...] in this proceeding with respect to notices” to find that
a “Notice of 27 April 2010 [simply informing the Chamber of the Prosecution’s desire to file a request to reply
generally after the close of the Defence cases] could not and cannot now in any way be likened to a request, [...]
remind[ing] the parties that it can only be seized of a matter when a party properly and timely files a request”),
T(F). 41355 (15 June 2009) (where the Trial Chamber held that: “For clarity’s sake, the Chamber will recall that
pursuant to the rules, it is seized of a matter only when the party concerned files it as a proper motion, which then
enables the other parties to respond. Therefore, the Chamber does not consider that it is seized of the questions
presented in the forms of notices or correspondence exchanged between the parties. Therefore, it invites the parties to

abstain from sending such notices to the Chamber”).
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diligence concerning a general request for reopening constituted an abuse of discretion so as to

amount to a discernible error.

125. The Appeals Chamber next recalls that the Mladi¢ Diaries were first disclosed to Prli¢ in
Cyrillic script on 11 June 2010 with the translations provided throughout the period of
approximately one month thereafter.**! From this period onwards, Prli¢ had the opportunity to
identify any material that he considered relevant to his case, and could have sought a reopening of
his case at that stage. Prli¢’s argument that he could only make an informed decision as to whether
to seck a reopening of his case if the Prosecution’s request to reopen its case were granted, is not
convincing. A party’s request to open its case cannot be conditional upon the Trial Chamber

granting the other party’s respective request to do the same.

126.  Finally, the Appeals Chamber observes that with respect to any material necessitating a
reopening of Prli¢’s case for the purpose of rebutting evidence admitted in the Prosecution’s

392

reopened case, the Trial Chamber expressly allowed Prli¢ this opportunity™“ and he availed himself

393

of it.”™ Accordingly, Prli¢ has failed to.show any discernible error in the impugned finding.***

127. The Appeals Chamber recalls that the Trial Chamber expressly allowed Prli¢ the
opportunity to request the reopening of his case to refute entries of the Mladi¢ Diaries admitted into
evidence in the reopening of the Prosecution’s case.” It considers that the Trial Chamber, in doing
so, inherently took into consideration that the Prosecution bears the burden of proof at trial, and
allowed Prli¢ to make an informed decision about whether to reopen his own case for that purpose.
The Appeals Chamber considers that Prli¢ has failed to demonstrate that the Trial Chamber

committed a discernible error.>*® Prli¢’s argument is therefore dismissed.
. g

128.  Turning to Prli¢’s argument that the Trial Chamber erred in denying admission of evidence

that he tendered in rebuttal to the Prosecution’s new evidence, the Appeals Chamber observes that

¥ See supra, fns 382-383.
392 Pr lic et al. Trial Decision on Reopening the Prosecution’s Case, pp. 28-29 (Disposition).
% Prosecutor v. Jadranko Prlic, Bruno Stojié, Slobodan Praljak, Milivoj Petkovic, Valentin Cori¢, and Berislav Pusic,
Case No. IT-04-74-T, Jadranko Prli¢’s Motion to Rebut the Evidence Admitted by the Trial Chamber in the Decision on
the Prosecution’s Motion to Reopen its Case, 20 October 2010 (public with confidential annex); Prosecutor v. Jadranko
Prii¢, Bruno St0]zc Slobodan Praljak, Milivoj Petkovic, Valentin Cori¢, and Berislav Pusi¢, Case No. IT-04-74-T,
Jadranko Prli¢’s Revised Motion to Rebut the Evidence Admitted by the Trial Chamber in the Decision on the
Prosecution’s Motion to Reopen its Case, 1 November 2010 (public with confidential annex); Prlic et al. Trial Decision
on Prli¢’s Motion to Admit Evidence in Rebuttal. See also Prli¢ et al. Trial Decision on Prli¢’s Motion to Admit
Evidence in Rebuttal, paras 19-20 (clarifying that these motions should be treated as motions for the reopening of the
case noting that both referred to the applicable law for the reopening of a case, notably to the interpretation of the nature
of “fresh” evidence).
** See supra, paras 119, 123,
% Prli¢ et al. Trial Decision on Reopening the Prosecution’s Case, para. 64, p. 29 (Dlsposmon)
%6 See supra, para. 119. The Appeals Chamber dismisses as vague and obscure Prli¢’s submission that “there was a
lack of clarity on a host of issues related to the Mladié Diaries”.
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Prli¢ merely asserts that the Trial Chamber erred and refers to his arguménts at trial.*’ This
amounts to a mere repetition of arguments that were unsuccessful at trial without any demonstration
that their rejection by the Trial Chamber constituted an error warranting the intervention of the
Appeals Chamber.™® In support of his contention that the Trial Chamber did not provide a reasoned
opinion, Prli¢ refers to the Trial Chamber’s finding that “none of the exhibits deal with the
statement or actions of the Accused Prli¢ himself”.*” Prli¢ thereby ignores other relevant findings
of the Trial Chamber and fails to demonstrate that the Trial Chamber did not provide a reasoned
opinion.*®® Notably, the Trial Chamber found, in light of its previous decisions on the matter, that it
could not “admit fresh evidence unless it goes to refute the alleged participation of the Accused in
achieving the objectives of the JCE and, in particular, in the case of the Accused Prli¢”.*! With
regard to documents 1D03193 and 1D03194, Prli¢ asserts an error without even referring to the
reasons provided by the Trial Chamber for denying their admission into evidence.*”* These

‘

undeveloped and unsupported arguments are therefore dismissed.

129.  With regard to the Trial Chamber’s denial of Praljak’s request to reopen his case in order to
testify, the Appeals Chamber considers that Prli¢ and Praljak misrepresent the Trial Chamber’s
reasoning. First, the Appeals Chamber observes that the Trial Chamber offered Praljak an
opportunity to challenge the entries of the Mladi¢ Diaries admitted into evidence during the
reopening of the Prosecution’s case as he was given the opportunity to file a request to reopen his
case for that purpose.’® Second, the Trial Chamber reasoned, in relevant parts, that Praljak merely
invoked the right of an accused to respond without providing facts justifying why he needed to
testify viva voce before the Trial Chamber within the context of the reopening of his case.*** The
Trial Chamber then recalled that the Praljak Defence “could once again exercise its right to respond
in its closing brief and closing arguments”.**> The Appeals Chamber can discern no indication that
the Trial Chamber either denied Praljak the opportunity to challenge the Mladi¢ Diaries or conflated
Pfaljak’s evidence with his Counsel’s submissions. With regard to Prli¢’s right of confrontation, the

Appeals Chamber notes that Prli¢ does not refute the Prosecution’s submission that he took no

*7 See Prli¢’s Appeal Brief, paras 163-166 and references cited therein. See, in particular, Prli¢’s Appeal Brief, fns 384,
387-388, 392-393 and references cited therein.
38 See Prlic et al. Trial Decision on Prli€’s Motion to Admit Evidence in Rebuttal, paras 6-9, 15-26. In addition, the
Appeals Chamber observes that the fact that a dissenting judge finds tendered documents to be relevant and that the
Prosecution does not object to their admission into evidence do not suffice to demonstrate that the Trial Chamber erred
by denying admission into evidence.
*¥ Prli¢’s Appeal Brief, paras 161, 174; Prli¢ Reply Brief, para. 51, referring to Prli¢ et al. Trial Decision on Prlié’s
Motion to Admit Evidence in Rebuttal, para 24,
% See Priic et al. Trial Decision on Prli¢’s Motion to Admit Evidence in Rebuttal, paras 22-24.
U prli¢ et al. Trial Decision on Prli¢’s Motion to Admit Evidence in Rebuttal, para. 22.
42 See Prli¢’s Appeal Brief, para. 164. Cf. Prlic et al. Trial Decision on Prli¢’s Motion to Admit Evidence in Rebuttal,

aras 25-26.
?3 Pl li¢ et al. Trial Decision on Reopening the Prosecution’s Case, para. 64, p. 29 (Disposition).

% Prli¢ et al. Trial Decision on Reopening Praljak’s Case, para. 28.

53 ) ;
Case No. IT-04-74-A ‘ 29 November 2017



23869

position at trial on the reopening of Praljak’s case.**® The Appeals Chamber therefore concludes
that Prli¢ has waived his right to claim any prejudice resulting from the Trial Chamber’s decision

not to allow Praljak’s testimony.*"’ All these arguments are therefore dismissed.

130. The Appeals Chamber turns to Praljak’s argument that the Trial Chamber incorrectly found
that the material he tendered aimed to refute allegations that did not fall within the scope of the
motions to reopen the case, as it proceeded to use the Mladi¢ Diaries to prove those same
allegations in the Trial Judgement. The Appeals Chamber notes that Praljak misrebresents the
Trial Chamber’s finding. Contrary to his contentions, the Trial Chamber identified for only one
document (3D03845) that the allegation to be refuted would be the intention of the Bosnian Croats,
pursuant to their meetings with Serb authorities, to commit crimes in order to achieve their goal of a
Herceg-Bosna dominated by Croats, which is an issue that the Trial Chamber concluded fell outside

. ‘ 408
the scope of the Prosecution’s reopened case.

131. The Appeals Chamber notes the proximity between the allegations to be rebutted by the
document tendered by Praljak (namely, the intention of the Bosnian Croats, pursuant to their
meetings with Serb authorities, to commit crimes in order to achieve their goal of a Herceg-Bosna

49 and those for which reopening was allowed (namely, the possible

dominated by Croats)
involvement of the Appellants in achieving the objectives of the JCE, i.e. a change in the ethnic
make-up in the territories concerned through the commission of crimes under the Statute, to achieve

the political goal of establishing a Croatian entity).410

The Appeals Chamber therefore finds that no
reasonable trier of fact could have found that the former allegation did not fall into the scope of the
latter and of the motions to reopen the case. In this regard, the Appeals Chamber notes additionally,
as correctly pointed out by Praljak, that the Trial Chamber in its judgement in fact proceeded to rely
on entries of the Mladi¢ Diaries admitted in the reopened Prosecution case to prove precisely the

existence of this JCE.*!!

195 Prli¢ et al. Trial Decision on Reopening Praljak’s Case, para. 28 (emphasis added).

408 Cf. Prosecution’s Response Brief (Prli¢), para. 90; Prli¢’s Reply Brief, para. 51. ,

O Cf. Popovic et al. Appeal Judgement, para. 176. By implication, the Appeals Chamber also dismisses Prli¢’s
submission that the Trial Chamber denied without a reasoned opinion Praljak’s request for certification to appeal the
decision on the request to reopen his case.

% prli¢ et al. Trial Decision on Reopening Praljak’s Case, para. 22 & fn. 43, referring to Annex A to Supplement of
Praljak’s Motion, pp. 7-8 (concerning document 3D03845). The Trial Chamber identified as other allegations to be
refuted by the other documents: (1) the existence of co-operation between the Army of the Serbs of Bosnia and
Herzegovina (“VRS”) and the ABiH (for 3D03844); and (2) the siege of Mostar (for 3D03846). Prlic et al.
Trial Decision on Reopening Praljak’s Case, para. 22 & fns 42 (referring to Annex A to Supplement of Praljak’s
Motion, pp. 6-7), 44 (referring to Annex A to Supplement of Praljak’s Motion, p. 12).

% Prli¢ et al. Trial Decision on Reopening Praljak’s Case, para. 22.

49 prli¢ et al. Trial Decision on Reopening Praljak’s Case, paras 21-22, referring to, inter alia, Prii¢ et al.
Trial Decision on Reopening the Prosecution’s Case, paras 59, 61; Trial Judgement, Vol. 4, paras 43, 65.

! Trial Judgement, Vol. 4, paras 43 (referring to, inter alia, Trial Judgement, Vol. 4, paras 14, 18), 65; Praljak’s

Appeal Brief, para. 564,
%y
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132. However, the Appeals Chamber considers that the Trial Chamber found that the document
concerned did not qualify as “fresh” evidence and was inadmissible not only on the ground that the
allegation to be rebutted did not fall within the scope of the motion to reopen the case, which was
the only ground that Praljak addressed.*'? The Trial Chamber also deemed that the document in
question did not qualify as “fresh” evidence and consequently was inadmissible because Praljak
failed to substantiate how it would constitute “fresh” évidence and to identify which of the exhibits
admitted as the Prosecution’s new evidence would be refuted by it.*"* The Appeals Chamber
concurs with this assessment and notes that Praljak’s submissions in relation to document 3D03845
lack clarity to an extent that they do not assist in assessing whether the document was in fact
“fresh”.*!* In addition, the passages of the document as referred to by Praljak in his submissions
have no apparent value and relevance to the allegations to be rebutted.*!? Praljak has therefore
failed to show that the Trial Chamber erred by denying admission into evidence of this document
and that the error identified above ‘occasioned a‘mjscarriage of justice.416 His argument'is therefore

dismissed.

133. - Regarding Stoji¢’s submission that the Trial Chamber deprived him of an opportunity to
challenge the Mladi¢ Diaries by denying his application to reopen his case, the Appeals Chamber
observes that the Trial Chamber gave him an opportunity to challenge the Mladi¢ Diaries,*'” but
found he did not meet the criteria for reopening his case since the tendered documents failed to
qualify as “fresh” evidence for a number of reasons.*'® Stoji¢ ignores the Trial Chamber’s reasoning

in this regard and has therefore failed to show any error. His submission is dismissed.

(¢) The Trial Chamber’s assessment of the Mladic¢ Diaries in the Trial Judgement

134.  The Appeals Chamber finds that Praljak fails to provide support for his contention that the
Trial Chamber weighed the Mladi¢ Diaries contrary to the principles it affirmed with regard to the
assessment of evidence.*’® Moreover, the Appeals Chamber observes that the challenged findings

that are based on the diaries™® are a few out of a large number of findings stretching over seven
g g

42 prlié et al, Trial Decision on Reopening Praljak’s Case, para. 22, referring to, inter alia, document 3D03845.

3 Prli¢ et al. Trial Decision on Reopening Praljak’s Case, para. 22. See also Prlic et al. Trial Decision on Reopening
Praljak’s Case, para, 21.

14 Annex A to Supplement of Praljak’s Motion, pp. 7-8.

15 Annex A to Supplement of Praljak’s Motion, pp. 7-8.

116 See supra, para. 131.

"7 Prli¢ et al. Trial Decision on Reopening the Prosecution’s Case, para. 64, p. 29 (Disposition).

1% Prli¢ et al. Trial Decision on Reopening Stoji¢’s Case, paras 21-30 (pointing out that the proposed exhibits either:
(1) were not tendered with the aim to refute the exhibits'admitted in the Prosecution’s reopened case (para. 26); (2) did
not concern the statements or behaviour of Stoji¢ and thus did not refute these exhibits (paras 27-28); (3) failed to do so
because they were irrelevant (paras 28-29); or (4) did not satisfy the diligence test as Stoji¢ failed to show that he was
unable to identify and present them during his case-in-chief (para. 29)).

19 Cf. Praljak’s Appeal Brief, paras 553-556 and references cited therein.

20 praljak’s Appeal Brief, paras 553, 555, referring to, inter alia, Trial Judgement, Vol. 4, para. 18 & fns 52-54.
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peges of the Trial Judgement, based on various sources of evidence, which support the concluding
finding on the Ultimate Purpose of Croatian political leaders.**' Having examined all these findings,
the Appeals Chamber sees no indication that the challenged findings were in any way decisive to
the concluding finding. Praljak thus fails to show that the concluding finding and the conviction
should not stand on the basis of the remaining evidence.*” In sum, he has failed to demonstrate that
the Trial Chamber erred in its assessment of documentary evidence, evidence not subjected to

adversarial argument in court, and hearsay evidence, and his contention is therefore dismissed.

135. With regard to Praljak’s argument that the Trial Chamber failed to provide a reasoned
opinion on the probative value of the Mladi¢ Diaries and their impact on its findings, the

Appeals Chamber recalls:

!’

As a general rule, a Trial Chamber “is required only to make findings on those facts which are
essential to the determination of guilt on a particular count”; it “is not required to articulate every
step of its reasoning for each particular finding it makes” nor is it “required to set out in detail why
it accepted or rejected a particular testimony.” However, the requirements to be met by the
Trial Chamber may be higher in certain cases.*”

The Appeals Chamber recalls the aforementioned fact that the challenged findings based on the
Mladi¢ Diaries make up only a fraction of a large number of findings underlying the concluding
finding of the Ultimate Purpose,424 and that the challenged findings were in no way decisive to the
concluding finding. It therefore disagrees with Praljak’s characterisation of the findings based
“solely on [...] these diaries” as “key findings regarding the existence of the JCE and the Accused’s
role in it” that would constitute special circumstances requiring a heightened standard to provide a
reasoned opinion.*” In these circumstances, the Appeals Chamber is not persuaded that the

Trial Chamber failed to provide a reasoned opinion and consequently dismisses Praljak’s argument.

136. . With regard to Prli¢’s argument that the Trial Chamber assessed Exhibits P11376 and
P11380 without the context offered by other evidence and the material denied admission into

evidence, the Appeals Chamber recalls that it dismissed all challenges to the Trial Chamber’s

! Trial Judgement, Vol. 4, para. 24, relying on findings and evidence in Trial Judgement, Vol. 4, paras 8-23. For an
overview of these many findings, see infra, para. 592.
22 See infra, para. 782,
3 Krajisnik Appeal Judgement, para. 139 (internal references omitted). See Stanisic and Zupljanin Appeal Judgement,
paras 378, 1063; Popovic et al. Appeal Judgement, paras 972, 1906; Sainovic et al. Appeal Judgement, paras 325, 378,
392, 461, 490; Kvocka et al. Appeal Judgement, para. 398. See also Kvocka et al. Appeal Judgement, para. 23.
However, factual and legal findings on which the trial chamber relied to convict or acquit an accused should be set out
in a clear and articulate manner. Stanisi¢ and Zupljanin Appeal Judgement, para. 137, Stanisic and Simatovi¢ Appeal
Judgement, para. 78; Popovi¢ et al. Appeal Judgement, para. 1906; HadZihasanovi¢ and Kubura Appeal Judgement,
ara. 13. ‘
i Cf. Praljak’s Appeal Brief, para. 553 & fn. 1260 (referring to the findings based on the diaries in Trial Judgement,
Vol. 4, para. 18 & fus 52-54). See supra, para. 134,
3 See infra, paras 828-973. The Appeals Chamber considers the late and contested admission into evidence of the
Mladi¢ Diaries to be irrelevant to the Trial Chamber’s obligation to provide a reasoned opinion in the Trial Judgement.
Regarding the authenticity of the Mladi¢ Diaries, see supra, para. 121.
T
"4
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decisions to deny admission of evidence.*”® With regard to Prli¢’s challenges that are based on

evidence on the record,427

the Appeals Chamber finds that Prli¢ fails to show, with this evidence,
that no reasonable trier of fact could have found that the partition of BiH was discussed in meetings
held on 5 and 26 October 1992, in which Prlié, Stojié, Praljak, Petkovié, and Mladi¢ participated.428
To the extent Prli¢ contests that they met “for the specific purpose of discussing the partition of
BiH”,*” the Appeals Chamber observes that the French original version of the Trial Judgement
does not convey that this was necessarily the specific purpose of the meeting.*° Prli¢’s argument is

therefore dismissed.

137.  Turning to Stoji¢’s arguments, the Appeals Chamber notes that he fails to identify the
allegedly contradictory evidence and defence arguments he contends the Trial Chamber did not
consider, and therefore dismisses this argument as an undeveloped assertion. Concerning his
allegation that the Trial Chamber erred in finding that he knew at least as of October 1992 “that the
implementation of the common purpose would involve the Muslim population moving outside the
territory. of HZHB” solely based on the extracts of the Mladi¢ Diaries,”" the Appeals Chamber
recalls that a conviction may not rest solely, or in a decisive manner, on the evidence of a witness
- whom the accused has had no opportunity to examine or to have examined either during the
investigation or at trial, and that it is considered “to run counter to the principles of fairness [...] to
allow a conviction based on evidence of this kind without sufficient corroboration”.*** The
Appeals Chamber notes that the Trial Chamber based its finding on various other findings regarding
the development of the HZ H-B and the functions, aspirations, and dealings of the main political

and military actors, including Stoji¢, which in turn were based on extensive evidence,* and not

426 See supra, paras 122-133.

7 See Prli¢’s Appeal Brief, paras 169-170 and references cited therein. See also Prlic’s Appeal Brief, para. 171.

% Trial Judgement, Vol. 4, para. 18 and references cited therein. The Appeals Chamber notes in particular that one of

the exhibits on which the Trial Chamber relied reports about this meeting, inter alia: “PRALJAK: [...] We’re on a good

path to compel Alija to divide Bosnia.- - We will compel Alija, partly by logistics partly by force, to sit down at the

table with BOBAN and KARADZIC, [...] *President TUDMAN agreed to a meeting with KARADZIC, COSIC and

BOBAN. [...] PRALJAK: - We must stop with the shooting, the Croatian state borders are obvious, but in BH, they are

yet to be established.” Exhibit P11380, pp. 1-2. The Appeals Chamber notes that P1li¢ in his submissions opts to merely
“focus on other topics discussed at the same meeting thereby simply denying the issue of partition. The

Appeals Chamber finds that Prli¢ has failed to explain why these other topics and evidence he cites in support should

detract from Praljak’s remarks about dividing BiH. See Prli¢’s Appeal Brief, paras 169-170. :

29 Trial Judgement, Vol. 4, para. 18.

430 “Tes 5 et 26 octobre 1992, Jadranko Prlié, Bruno Stoji¢, Slobodan Praljak et Milivoj Petkovié rassemblés au sein

d’une ‘délégation de Croatie et de la HZ H-B’ ont rencontré Ratko Mladi¢, général de 1a VRS, pour notamment discuter

de la division de la BiH.” Trial Judgement (French Original), Vol. 4, para. 18 (internal references omitted).

#! Stoji¢’s Appeal Brief, heading before para, 127, paras 127, 132, referring to Trial Judgement, Vol. 4, para. 43 &

fn. 121. The Appeals Chamber notes that Stoji¢ misrepresents the Trial Chamber's finding insofar as he states that it

found that the implementation of the common purpose would involve removing Muslims from the area, when in fact the

Trial Chamber's finding referred to the implementation of the Ulfimate Purpose. Trial Judgement, Vol. 4, para. 43, in

articular fns 119, 121.
32 Popovic et al. Appeal Judgement, para. 96. :
3 Trial Judgement, Vol. 4, para. 43 & fn. 121, referring to, infer alia, Trial Judgement, Vol. 1, paras 426-490, Vol. 4,
paras 6-24, 289-450. See also Trial Judgement, Vol. 4, fn. 120. ;
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solely on extracts of the Mladi¢ Diaries. In any event, Stoji¢ fails to explain why the conviction
should not stand on the basis of the remaining evidence, considering that the challenged finding
predates the start of the JCE in mid-January 1993.43* This warrants dismissal of the argument.435
Finally, the Appeals Chamber is not persuaded that no reasonable trier of fact could have relied on
the extracts of the Mladié Diaries in support of the finding. The Appeals Chamber therefore

dismisses Stoji¢’s arguments.
4. Conclusion

138. In light of the foregoing, the Appeals Chamber finds that the Appellants have failed to
demonstrate any error in the Trial Chamber’s: (I) admission into evidence of extracts of the
Mladi¢ Diaries in the reopening of the Prosecution’s case; (2) decisions to deny Defence requests to
reopen their cases and to present evidence in rebuttal; and (3) assessment of the Mladi¢ Diaries.**®
Consequently, the Appeals Chamber dismisses Prli€’s ground of appeal 5, Stojié’s iground of

appeal 16, and Praljak’s ground of appeal 50.

C. Admission of Evidence

1. Denial of admission of Stoji¢’s evidence (Stoiié’s Ground 5)

139, On 21 July 2009, the Trial Chamber rejeéted the admission of a number of documents
submitted by Stoji¢ related to the co-operation between the HVO and the ABiH.*’ Having
concluded that the proposed exhibits are too vague as regards the allegations in the Indictment or do
not allow a relationship to be established between them and the Indictment, it refused their
admission as not presenting sufficient indicia of relevance.”® The Trial Chamber also rejected the
admission of a number of documents related to crimes committed against Croatian civilians in

Bosnia or to the conflict between the HVO and the ABiH. It found that these documents did not

4 Cf. Trial Judgement, Vol. 4, paras 41, 44, 65-66, 1218.

% Consequently, Stoji¢’s submission that the Mladi¢ Diaries were the sole evidence to support the finding that he “was

linked as an individual to the JCE” and constituted uncorroborated hearsay evidence which the Defence had no

opportunity to confront, misrepresents the factual findings and the evidence and ignores other relevant factual findings,

and is therefore dismissed. See Trial Judgement, Vol. 4, paras 289-450; infra, para. 1401 ef seq.

¢ Thus, the Appeals Chamber also dismisses the submissions that the Trial Chamber applied a double standard in the

admission of evidence and, by denying the reopening of Defence cases, violated the Appellants’ rights to equality of

arms, to confrontation, to present an effective defence, and to a fair trial.

BT Prosecutor v. Jadranko Prlic et al., Case No, IT-04-74-T, Decision on Stoji¢ Defence Motion for the Admission of
. Documentary Evidence (Cooperation between the Authorities and the Armed Forces of Herceg-Bosna and the

Authorities and the Armed Forces of the ABiH), 28 July 2009 (French original 21 July 2009) (“Prli¢ et al.

Trial Decision on Admission of Evidence on Co-operation”), para. 27, p. 14.

38 Prii¢ et al. Trial Decision on Admission of Evidence on Co-operation, para. 27. The Trial Chamber stated that the |

same was true for the proposed exhibits relating to medical aid provided to Bosnian Muslims by the Croatian

Government, the HV, or the HVO, as well as to the existence of good relations between the HVO and the ABiH.

See Prlic et al. Trial Decision on Admission of Evidence on Co-operation, para. 27.
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contribute to disproving allegations made against the accused in the Indictment,** due to a lack of
explanation of the geographical and temporal link with the crimes charged in the Indictment and/or
with the Appellants’ alleged responsibility for these crimes.*® As such, it held that these documents

similarly did not present sufficient indicia of relevance.**!

140.  On 15 February 2010, the Trial Chamber denied Stoji¢’s request to admit certain evidence
inciuding documents 2D01541 to 2D01561 in the context of Praljak’s testimony in this case.* The
Trial Chamber stated that Stoji¢ had failed to establish through the testimony of Praljak that there is
a sufficiently relevant link between proposed Exhibits 2D(01541 to 2D01561 and the Indictment,
referring back to the topics covered in the Prlic¢ et al. Trial Decision on Admission of Evidence on

. . . 443
Co-operation, concerning non-admission of documents.

141.  Stoji¢ submits that the Trial Chamber erred in law, abused its discretion, and denied him a
fair trial by not admitting relevant evidence and by limiting certain lines of cross-examination,
which resulted in the erroneous finding that there was a JCE to drive Muslims out of the territory of
the HZ H-B.** Specifically, he alleges that the Trial Chamber erred by not admitting into evidence:
(1) lists of HVO combatants grouped according to ethnicity, which show that Muslims also served
in the ranks of the HVO;*? (2) material on the co-operation between the HVO and the ABiH, which
would be inconceivable if the JCE had existed; and (3) material oﬁ the existence Qf ABiH offensive
operations (including Exhibit 2D00403), showing that crimes allegedly committed by the HVO
were merely a reaction to ABiH offensive operations.446 Stoji¢ asserts that the Trial Chamber’s
error of law invalidates thé Trial Judgement, and requésts that the Appeals Chamber overturn the

Trial Chamber’s finding that a JCE existed, and to acquit him on all Counts.**’

¥ prli¢ et al. Trial Decision on Admission of Evidence on Co-operation, paras 28, 33.
0 prli¢ et al. Trial Decision on Admission of Evidence on Co-operation, paras 30-31. See also Prii¢ et al.
Trial Decision on Admission of Evidence on Co-operation, paras 32-33.

“1 Prli¢ et al. Trial Decision on Admission of Evidence on Co-operation, paras 32-33.

*2 prosecutor v. Jadranko Prli¢ et al., Case No. IT-04-74-T, Order to Admit Evidence Relating to the Testimony of
Slobodan Praljak, 24 February 2010 (French original 15 February 2010) (“Prlic et al. Order to Admit Evidence in
relation to Praljak’s Testimony™), pp. 9, 29-32. On 29 March 2010, the Trial Chamber denied Stojié¢’s request for
reconsideration or certification to appeal the Order of 15 February 2010. See Prosecutor v. Jadranko Prli¢ et al., Case
No. IT-04-74-T, Decision on the Request of the Stojié’s Defence for Reconsideration, or, in the Alternative, for
Certification to Appeal the Order Admitting Evidence Relating to the Testimony of Slobodan Praljak, 6 May 2010
(French original 29 March 2010).

3 prli¢ et al. Order to Admit Evidence in relation to Praljak’s Testimony, pp. 6, 29-32.

*4 Stoji¢’s Appeal Brief, headings before paras 59, 64, paras 60, 62-64, 66, 68-69; Appeal Hearing, AT. 267-268
(21 Mar 2017).

5 Stoji¢’s Appeal Brief, heading before para. 61, paras 61-63.

0 Stoji¢’s Appeal Brief, heading before para. 64, paras 64-69; Appeal Hearing, AT. 267, 272 (21 Mar 2017). Stoji¢
singles out document 2D00959 as an example of the non-admitted documents addressed in his.appeal brief on the topic
of military materiel being provided by the HVO to the ABiH. Appeal Hearing, AT. 272 (21 Mar 2017);
Stoji¢’s Appeal Brief, para. 65 & fn. 198.
7 Stoji¢’s Appeal Brief, paras 63, 69.

' 59 :
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142.  The Prosecution responds that Stoji¢ fails to show that the Trial Chamber abused its
discretion when declining to admit these materials into evidence, or that their admission would have
impacted the finding on the CCP.**® 1t submits that none of this material was geographically or

449 and that in any event, the Trial Chamber considered that

otherwise connected to the Indictment,
the HVO included Muslims and that there were instances of HVO-ABiH co-operation.*® With
regard to material on ABiH attacks, the Prosecution submits that Stoji¢’s argument concerning

Exhibit 2D00403 is moot, since it was admitted by the Trial Chamber, !

143. At the outset, regarding Stoji¢’s assertion that the Trial Chamber erroneously limited certain
lines of cross-examination, the Appeals Chamber notes that he does not point to any specific lines
of cross-examination which were allegedly not allowed, and therefore dismisses the assertion as
unsupported and undeveloped.** Concerning the material that the Trial Chamber did not admit into
evidence, the Appeals’ Chamber recalls that it is well established that trial chambers exercise a
broad discretion in determi‘ning'the admissibility of evideﬁce and must be accorlded deference in
this respect.*>® By pointing to findings in the Trial Judgement to show that the documents were
relevant, Stoji¢ falls short of demonstrating that the Trial Chamber abused its discretion in denying
~ their admission on the basis of a lack of explanation of the geographical and'temporal link with
crimes charged in the Indictment and/or with the Appellants’ alleged responsibility for these

: 5
cr1mes.4 4

144. Moreover, the Appeals Chamber notes that the Trial Chamber took into account other
evidence on the presence of Muslims within the HVO, co-operation between the HVO and the
ABiH, and the existence of ABiH offensives.*” Its finding on the CCP relied on extensive evidence

establishing a “clear pattern of conduct” of crimes committed by HVO forces between

“8 prosecution’s Response Brief (Stojic), paras 40-46. See also Appeal Hearing, AT. 347 (21 Mar 2017).

49 Progecution’s Response Brief (Stojic), paras 41, 43, 45.

9 prosecution’s Response Brief (Stojié), paras 42, 44.

“1 prosecution’s Response Brief (Stojic), paras 45-46.

2 See Stojié’s Appeal Brief, headings before paras 59, 64. ,

B3 Prosecutor v. Jadranko Prii¢ et al., Case No. IT-04-74-AR73.19, Decision on Jadranko Prli¢’s Consolidated

Interlocutory Appeal Against the Trial Chamber’s Orders of 6 and 9 October 2008 on Admission of Evidence,

12 January 2009 (“Prlic et al. Appeal Decision on Admission of Evidence”), para. 5, referring to Prosecutor v, Vujadin

Popovic et al., Case No. IT-05-88-AR73.3, Decision on Appeals Against Decision on Impeachment of a Party’s Own

Witness, 1 February 2008, para. 12. See also Celebi¢i Appeal Judgement, para. 533, The Appeals Chamber recalls,

further, that it will only overturn a trial chamber’s exercise of its discretion where it is found to be: (1) based on an

incorrect interpretation of governing law; (2) based on a patently incorrect conclusion of fact; or (3) so unfair or

unreasonable as to constitute an abuse of discretion. See Prlic et al. Appeal Decision on Admission of Evidence,

para. 5, referring to Prosecutor v. Jadranko Prlic et al., Case No. IT-04-74-AR73.11, Decision on Slobodan Praljak’s

Appeal of the Trial Chamber’s Decision on .the Direct Examination of Witnesses Dated 26 June 2008,

11 September 2008, para. 5 and references cited therein.

% The Appeals Chamber also dismisses Stoji¢’s argument in relation to Exhibit 2D00403 since the document was

admitted into evidence on 14 January 2010. See Prosecutor v. Jadranko Prli¢ et al., Case No. IT-04-74-T, Order to

Admit Evidence Regarding Witness 4D-AB, 3 February 2010 (French original 14 January 2010).

3 Trial Judgement, Vol. 1, paras 463, 774, Vol. 2, paras 524-525, Vol. 4, para. 308. %
60
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January 1993 and April 1994.%° Stoji¢ has failed to demonstrate how the Trial Chamber’s decision
not to admit these documents impacts its finding on the CCP, and therefore how, in light of other
evidence on the record, the conviction could not stand even if the referenced material had been

admitted. The Appeals Chamber therefore dismisses Stoji¢’s ground of appeal 5.

2. Denial of admission of Praljak’s evidence (Praljak’s Ground 51)

145. On 15 February 2010, in its Prlic’ et al. Order to Admit Evidence in relation to Praljak’s
Testimony, the Trial Chamber decided on the admission of 250 documents submitted by Praljak,

specifying the reasons for their admission or non-admission in an annex thereto.*”’

146. On 16 February 2010, the Trial Chamber rejected the admission of 155 written statements
and transcripts of testimonies submitted by Praljalk.458 The Trial Chamber noted, inter alia, that:
(1) prima facie the figure of 155 was “disproportionate and excessive”®; (2) some of the
statements submitted for admission did not meet the formal requirements enumerated in
Rule 92 bis (B) of the Rules*®; and (3) the majority of the statements or transcripts of testimonies
requested for admission dealt with character evidence relating to the “acts and conduct of the
accused as charged in the Indictment” and were as such not admissible pursuant to Rule 92 bis of
the Rules.*! On this basis, the Trial Chamber deemed it appropriate to send back the request for
admission, inviting Praljak to proceed with a new selection, and ordering him to refile a maximum
of 20 statements and transcripts.462 On 1July 2010, the Appeals Chamber upheld the

. o ¢ i 463
Trial Chamber’s decision of non-admission.

147. Praljak submits that the Trial Chamber abused its discretion in denying admission into

evidence of Rule 92 bis statements and transcripts, and other documents tendered by him, thereby

464

violating his right to a fair trial.™" He argues that the Trial‘Chamber applied a stricter standard of

8 Trial Judgement, Vol. 4, paras 41-65.

7 Prli¢ et al. Order to Admit Evidence in relation to Praljak’s Testimony, pp. 2, 11-40.

48 prosecutor v. Jadranko Prlicé et al., Case No. IT-04-74-T, Decision on Slobodan Praljak’s Motion to Admit
Evidence Pursuant to Rule 92 bis of the Rules, 21 December 2010 (French original 16 February 2010) (“Prlic et al.
Trial Decision on Admission of Evidence Pursuant to Rule 92 bis™), paras 1, 48, p. 21.

459 prii¢ et al. Trial Decision on Admission of Evidence Pursuant to Rule 92 bis, para. 32.

40 pyli¢ et al. Trial Decision on Admission of Evidence Pursuant to Rule 92 bis, para. 37.

“U Prli¢ et al. Trial Decision on Admission of Evidence Pursuant to Rule 92 bis, paras 42-47.

42 Prli¢ et al, Trial Decision on Admission of Evidence Pursuant to Rule 92 bis, paras 47-48.

83 Prosecutor v. Jadranko Prli¢ et al., Case No. IT-04-74-AR73.17, Decision on Slobodan Praljak’s Appeal of the
Trial Chamber’s Refusal to Decide upon Evidence Tendered Pursuant to Rule 92 bis, 1 July 2010 (“Prli¢ et al.
Appeal Decision on Admission of Evidence Pursuant to Rule 92 bis™), para. 37. It is noted that in this decision, the
Appeals Chamber did find that the Trial Chamber erred in relation to restricting the number of pages per tendered Rule
92 bis statement, and remanded the issue to the Trial Chamber for reconsideration and clarification. See Prlic et al.
z%})peal Decision on Admission of Evidence Pursuant to Rule 92 bis, para. 38 and p. 24.

%t Praljak’s Appeal Brief, paras 566-568, 573, 576; Praljak’s Reply Brief, para. 120. See Praljak’s Appeal Brief,
paras 569-572, 574. See also Appeal Hearing, AT. 472-474 (22 Mar 2017). :
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admission to evidence tendered by him than to evidence tendered by the Prosecution.*®® He also
asserts that the Trial Chamber misapplied the law on admission of evidence by assessing the
documents’ overall probative value and weight at the time of its decision on admissibility rather
than at the close of the pmceedings.466 He submits that having applied the wrong standard, the non-
admission of the statements relating to the Mujahideen in Central Bosnia led the Trial Chamber to
- find that the HVO and Praljak “conceived a transfer of Croats and the threat from the Mujahideen in
the absence of any real danger”.467 Praljak contends, further, that the non-admission of these and
other tendered documents deprived the Judges of evidence providing a complete picture and
“alternative plausible explanations to the benefit of Praljak”, affecting the Trial Judgement in its
entirety.**® He requests that the Trial Judgement be reversed and that he be acquitted on all

Counts.**’

148.  The Prosecution responds that the Trial Chamber did not misapply the law on admission of
evidence, nor did it apply a stricter standard of admission to evidence tendered by him.*” It avers
that Praljak merely disagrees with the Trial Chamber’s decisions on admission and evaluation of
evidence, without showing an abuse of its discretion.’ ' According to the P1osecut10n the
Trial Chamber properly denied admission into evidence of the Rule 92 bis statements and

472 With regard to the Rule 92 bis statements and transcripts

transcripts, and other documents.
specifically, the Prosecution submits that the Appeals Chamber already approved their non-
admission and that Praljak has failed to show exceptional circumstances warranting

reconsideration.*”® With regard to the other documents, the Prosecution submits that Praljak’s mere

49 Ppraljak’s Appeal Brief, paras 566-568, 570, 572; Praljak’s Reply Brief, para. 120; Appeal Hearing, AT. 472-474
(22 Mar 2017). Praljak submits in particular that, had he known before the presentation of his defence case that, unlike
the Prosecution, he was allowed to tender only a maximum number of 20 Rule 92 bis statements not exceeding 30
pages each, he would have organised his case differently. Praljak’s Appeal Brief, paras 567-568. Similarly, he submits
that the Trial Chamber considered that documents tendered by the Defence lacking a stamp or signature were not
authentic, while it admitted documents with identical defects tendered by the Prosecution. Praljak’s Appeal Brief, para.
572.
% praljak’s Appeal Brief, paras 570-571.
7 Appeal Hearing, AT. 474-475 (22 Mar 2017), referring to Trial Judgement, Vol. 4, paras 54-55. See also Appeal
Hearing, AT. 471 (22 Mar 2017). He submits in particular that the Trial Chamber erred in finding that the tendered
documents were not relevant, considering that they concerned the presence of Mujahideen in Central Bosnia and that
the JCE was allegedly implemented through frightening Croats into leaving Central Bosnia based on unfounded fear of
the Mujahideen. Praljak’s Appeal Brief, paras 570-571, 573-575; Appeal Hearing, AT. 474-475 (22 Mar 2017).
% praljak’s Appeal Brief, paras 575-576; Appeal Hearing, AT. 473-474 (22 Mar 2017). See Praljak’s Appeal Brief,
para. 573. Praljak submits that this “simplification and reduction of facts” resulting from the non-admission affected his
conviction “with regard to the existence of the JCE, de facto control, [and] effective control”. Appeal Hearing, AT. 473
(22 Mar 2017). He further asserts that it is impossible to assess his mens rea without determining a pattern of conduct,
his motivations, and his actions. Appeal Hearing, AT. 474 (22 Mar 2017).
469 Praljak’s Appeal Brief, para. 576.

Prosecutlon s Response Brief (Praljak), paras 318-320.

"I Prosecution’s Response Brief (Praljak), para. 304.
472 prosecution’s Response Brief (Praljak), paras 304, 314-320. The Prosecution asserts that one document listed by
Praljak as having erroneously been denied admission appears to not have been tendered. Prosecution’s Response Brief
(Praljak), fn. 1570.
™ Prosecution’s Response Brief (Praljak), para. 315. See Prosecution’s Response Brief (Praljak), paras 316-317.
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assertion that, if admitted, they would have offered “alternative plausible explanations” to his

benefit falls short of showing that he suffered prejudice.474

149. The Appeals Chamber first notes that the Trial Chamber did not misapply the law on
admission of evidence. As Praljak does not demonstrate that the Trial Chamber did, in fact,
consider the overall probative value and weight of the tendered evidence at the time of admission,
the Appeals Chamber dismisses this argument.*’”” Concerning the general submission that the Trial
Chamber applied a stricter standard to the admission of evidence tendered by him than that tendered
by the Prosecution, the Appeals Chamber finds that Stoji¢ has not sufficiently substantiated this

argument.476

150. Concerning Praljak’s argument on the non-admission of Rule 92 bis statements and
transcripts specifically, the Appeals Chamber observes that‘Praljak’sy contention regarding theif
admission is also based in part on the restriction imposed by the Trial Chamber to limit the number
of Rule 92 bis statements and transcripts that he could tender for admission.*’”” The
Appeals Chamber notes that the Rule 92 bis statements and transcripts at issue are among those the

d.*”® In this decision, it found that

non-admission of which the Appeals Chamber has already uphel
the Trial Chamber’s limitation of the number of Rule 92 bis statements and transcripts that Praljak
could tender for admission did not amount to a denial of his right to present evidence and was
within the Trial Chamber’s discretion.*’”® The Appeals Chamber recalls that it may reconsider a
previous interldcutory decision under its inherent discretionary power to do so if a clear error of
reasoning has been demonstrated or if it is necessary to do so to prevent an injustice.**® However in
this case, Praljak merely repeats arguments already addressed by the Appeals Chamber without

showing a clear error of reasoning or that reconsideration is necessary to prevent an injustice.

151.  With regard to the other documents at issue, the Appeals Chamber observes that the
Trial Chamber rejected their admission on the basis that Praljak failed to establish a relevant link

between the documents and the Indictment, or failed to demonstrate with sufficient clarity their

M Prosecution’s Response Brief (Praljak), paras 314, 320.
™ See Prlic et al. Trial Decision on Admission of Evidence Pursuant to Rule 92 bis. .
78 The Appeals Chamber notes that in the Prlic et al. Appeal Decision on Admission of Evidence concerning a
" challenge brought by Prli¢ against the alleged ‘““more lenient approach’™ to the admission of evidence tendered by the
Prosecution than fo the evidence tendered by Prli¢, it dismissed Prlié’s allegations, recalling that the assessment of
admissibility criteria must be done on a case-by-case basis with respect to each tendered document. See Prlic et al.
Appeal Decision on Admission of Evidence, para. 25. The Appeals Chamber adopts this consideration for purposes of
dismissing Praljak’s similar unsubstantiated challenge at issue here.
17 See Praljak’s Appeal Brief, paras 567-568.
B Prlic et al. Appeal Decision on Admission of Evidence Pursuant to Rule 92 bis, paras 15-17; Praljak’s Appeal Brief,
paras 567-569, 576.

7 Prli¢ et al. Appeal Decision on Admission of Evidence Pursuant to Rule 92 bis, para. 37.
40 See, e.g., Nyiramasuhuko et al. Appeal Judgement, paras 56, 127; Prli¢ et al. Appeal Decision on Motion for
Reconsideration, para. 6; Seselj Appeal Decision on Motion for Reconsideration, para. 9.
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relevance and probative value.*®! Recalling a trial chamber’s broad discretion in assessing

2 the Appeals Chamber finds that Stoji¢ has not

admissibility of evidence it deems relevant,
* demonstrated that the Trial Chamber abused its discretion in not admitting the documents. The
Appeals Chamber further observes that Praljak merely alleges in a sweeping manner that the

483 but

documents, if admitted, would have offered “alternative plausible explanations” to his benefit
fails to explain what these alternative plausible explanations would be or to identify any particular
factual finding that is affected and to explain how the documents, if admitted, would have impacted

the finding.***

152.  On the basis of the above, the Appeals Chamber finds that Praljak has failed to demonstrate
that the Trial Chamber abused its discretion and committed a discernible error by denying
admission of the Rule 92 bis statements and transcripts, and other documents at issue. Praljak’s

ground of appeal 51 is therefore dismissed.

3. Erroneous decisions relating to evidence (Corié’s Ground 12)

(a) Arguments of the Parties

153.  Cori¢ submits that the Trial Chamber erred by admitting the evidence of a co-Appellant as
well as inauthentic documents.”®> Cori¢ first submits that the Trial Chamber erred in law and fact
and violated his fair trial rights when it admitted and relied on a statement given by Prli¢ to the
Prosecution in December 2001 against his co-Appellants (“Prli¢’s Statement”).**® Cori¢ contends in
particular that: (1) Prli¢’s rights were violated since he was not properly informed before his
questioning; (2) the other Parties did not have an opportunity to cross-examine him; (3) the
admission of the statement violates requirements under Rules 92 bis, 92 ter and 92 quater of the

Rules; (4) the statement contains answers to leading questions; and (5) it should have been excluded

! See Prli¢ et al. Order to Admit Evidence in Relation to Praljak’s Testimony, Annex, pp. 11-40.
Cf. Praljak’s Appeal Brief, fns 1301-1302, 1307-1308. The Appeals Chamber notes that with respect to documents
referred to by Praljak in paragraphs 572-573 (and cited in footnotes 1303-1306) of his appeal brief, he fails to identify
with sufficient clarity the specific Trial Chamber decisions and respective reasoning which he challenges. The Appeals
Chamber recalls that an appellant is expected to provide precise references to relevant paragraphs in the decision to
which the challenges are being made. See supra, para. 24. His arguments relating to these decisions are therefore
dismissed.

2 See supra, para. 143,

83 See supra, para. 147. '

*** The Appeals Chamber recalls that an appellant is expected to provide precise references to relevant paragraphs in the
judgement to which the challenges are being made. See supra, para. 24. Praljak does identify one challenged finding in
Trial Judgement, Vol. 4, paras 54-55. See Appeal Hearing AT. 475 (22 Mar 2017); supra, fn. 467. The Appeals
Chamber notes, however, that he ignores other relevant factual findings in the same paragraphs which in fact
acknowledge that part of the Croatian population was in danger due to the clashes in Central Bosnia. His argument is
dismissed.

% Cori¢’s Appeal Brief, para. 260; Appeal Hearing, AT. 611 (24 Mar 2017). See Cori¢’s Appeal Brief, heading before

Eara. 260.

8 Cori¢’s Appeal Brief, para. 260; Cori¢’s Reply Brief, para. 62.
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pursuant to Rule 89 (D) of the Rules.”® Corié also asserts that the Trial Chamber’s error in
admitting Prli¢’s Statements is further compounded by its error in not admitting Praljak’s and
Petkovié’s respective statements, since: (1) they could have been admitted pursuant to Rule 89 of
the Rules like Prli¢’s Statements; (2) unlike Prli¢, both Praljak and Petkovi¢ testified and could be
cross-examined; (3) consequently, their statements did not need to be excluded pursuant to
Rule 89 (D) of the Rules; and (4) the fact that they contain hearsay evidence does not pose

problems since the Trial Chamber relied on other hearsay evidence.**®

154.  Cori¢ further contends that the Trial Chamber erred when it admitted and relied on
Exhibits P03216/P03220 and P03666 as they are forgeries.*” Regarding Exhibit P03216/P03220,"°
Cori¢ submits that the Trial Chamber erred in admitting it and in not recognising in the

P He argues that no reasonable trier of fact could have

Trial Judgement that it was not authentic.
concluded that it was authentic since: (1) it is not Cori¢’s signature on the document; (2) [Redacted,
see Annex C — Confidential Annex] and none of the witnesses who could have been recipients
confirmed receiving it; and (3) it is not recorded in the Heliodrom Prison Logbook while the Trial
Chamber for other documents required verification in the Heliodrom Prison Logbook as proof of
authenticity.*> He asserts that in admitting and relying on Exhibit P03216/P03220 the Trial
Chamber erred in law and fact, violated his fair trial rights, and failed to provide a reasoned

opinion.493

155. Regarding Exhibit P03666, Cori¢ contends that the Trial Chamber erred in admitting this
evidence despite his objections as it is missing the most essential indicia of authenticity and
reliability.*** He adds that the Trial Chamber erred in concluding in the Trial Judgement that
Exhibit P03666 was authentic since: (1) the Trial Chamber erroneously relied on similarities

between the exhibit and other documents; and (2) contrary to what the Trial Chamber found,

“7 Cori¢’s Appeal Brief, para. 260. See also Corié’s Reply Brief, para. 62.
%8 Cori¢’s Appeal Brief, para. 261.
8 Cori¢’s Appeal Brief, paras 262-266, 268-270; Appeal Hearing, AT. 611-616 (24 Mar 2017).
0 The Appeals Chamber observes that Exhibit P03216 and Exhibit P03220 are the same document.
See Trial Judgement, Vol. 1, para. 913 & fn. 2234. For the sake of clarity, the Appeals Chamber will refer to this
document as Exhibit P03216/P03220.
! Cori¢’s Appeal Brief, paras 263-264, 266-267.
92 Cori¢’s Appeal Brief, paras 264-265, referring to, inter alia, Exhibit P00285 (“the Heliodrom Prison Logbook™).
See Cori¢’s Reply Brief, para. 63. He also contends that Witness C confirmed that people could only be released from
Dretelj Prison with Colonel Nedeljko Obradovié’s approval which is the complete opposite to Exhibit P03216/P03220.
See Cori¢’s Appeal Brief, para. 264,
3 Cori¢’s Appeal Brief, paras 262-266; Appeal Hearing, AT. 611-616 (24 Mar 2017). He also asserts that the
Trial Chamber relied heavily on this exhibit in its findings on: (1) his responsibility in the alleged network of
Herceg-Bosna/HVO prisons; (2) the Military Police Administration’s authority to release the HVQ’s prisoners; and
(3) Cori€’s belief that only this administration held the power to release prisoners. See Cori¢’s Appeal Brief,
paras 262-265; Appeal Hearing, AT. 611-613, 616-617 (24 Mar 2017). He asserts that without Exhibit P03216/P03220,
his link to prisons and his alleged responsibility or membership in the alleged JCE “would not exist or would have [to
be] significantly differently evaluated”. Appeal Hearing, AT. 617 (24 Mar 2017).
4
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Witness BB did not confirm substantial parts of Exhibit P03666.*” Cori¢ requests that due to the
Trial Chamber’s erroneous reliance on these documents, and erroneous rulings, his convictions be

vacated,**®

156.  The Prosecution responds that the Trial Chamber acted well within its broad discretion in
admitting Prli¢’s Statement and Exhibits P03216/P03220 and P03666, and in denying admission of
Praljak’s and Petkovic’s statements.*’ With regard to Prli¢’s Statements, the Prosecution contends
that the Appeals Chamber has already confirmed their admission in an interlocutory appeal, and that
Cori¢ has not shown that reconsideration of the Appeals Chamber’s decision is warranted.*® With
regard to Praljak’s and Petkovi¢’s statements, the Prosecution asserts that Cori¢ should be
precluded from raising on appeal the issue of -their admissibility, since he argued at trial that these
statements should be denied admission, and that in any event, he efails to show any error.*” The
Prosecution submits with regard to Exhibits P03216/P03220 and P03666 that Corié largely repeats
his trial arguments without showing any error in the Trial Chamber’s consideration of their
authenticity and decision to admit them.’® In relation to Exhibit P03216/P03220 specifically, the
Prosecution contends that: (1) the document bears the stamp of the chief of the Military Police
Administration; (2) Cori¢ misrepresents Witness E’s testimony; and (3) the Trial Chamber did not
require verification in the Heliodrom Prison Logbook as proof of authenticity.”®’ Finally, the
Prosecution submits that Cori¢ fails to show how the Trial Chamber’s decision to admit Prli¢’s
Statements and Exhibit PO3666 had any impact on his convictions or occasioned a miscarriage of

justice.”

(b) Analysis

(i) Admission of Prl_ié ’s Statements

157. On 22 August 2007, the Trial Chamber admitted Prli¢’s Statement essentially considering
that its probative value was not substantially outweighed by the need to ensure a fair trial.>**> On

23 November 2007, the Appeals Chamber dismissed the Appellants’ interlocutory appeal against

95 Cori¢’s Appeal Brief, paras 269-270.

6 Cori¢’s Appeal Brief, para. 270; Appeal Hearing, AT. 611-612 (24 Mar 2017).
“7 prosecution’s Response Brief (Cori¢), paras 286-292, 294-300, 302.

% Prosecution’s Response Brief (Cori¢), paras 286-288.

9 Prosecution’s Response Brief (Cori€), paras 286, 290-291.

590 prosecution’s Response Brief (Corid), paras 292, 294, 298-300. See also Prosecution’s Response Brief (Coric),
paras 197 (responding to Cori¢’s ground of appeal 7), 295-297 (responding to Cori¢’s ground of appeal 12), 329-332
(responding to Cori¢’s ground of appeal 14). The Prosecution further submits that Cori¢’s assertion that he had no
power to release prisoners is proven incorrect by a wealth of evidence. Appeal Hearing, AT.646-647, 651
(24 Mar 2017).

01 prosecution’s Response Brief (Cori€), paras 294-296. The Prosecution adds that the information in the exhibit is
consistent with the evidence as a whole. Prosecution’s Response Brief (Cori€), para. 297,
%92 prosecution’s Response Brief (Coric), paras 289, 301.
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the Prli¢ et al. Trial Decision on Admission of Prlié’s Statement.”® The Appeals Chamber
concluded that the Trial Chamber, in light of its careful balancing exercise of the probative value of
P1li¢’s Statements and the potential prejudice to the co-Appellants resulting from their admission,
had not misinterpreted or misapplied the law governing admission of evidence.”® On
5 September 2007 and 17 October 2007, the Trial Chamber denied the Prosecution’s request to
admit Praljak’s and Petkovi¢’s prior testimonies in other cases before the Tribunal, on the basis that
admitting these prior testimonies would be a serious violation of the right of the accused as Praljak

and Petkovi¢ had not been informed about their ri ght to remain silent.*

158. The Appeals Chamber observes that it has already addressed and dismissed the Appellants’
arguments, including those of Cori¢, in the Prli¢ et al. Appeal Decision on Admission of Prli¢’s
Statements.”’ It recalls that it may reconsider a previous interlocutory decision in exceptional cases /
under its inherent discretionary power to do so if a clear error of reasoning has been demonstrated
or if it is necessary to do so to prevent an injustice.”®® The Appeals Chamber finds that Corié’s
arguments on appeal merely repeat arguments previously addressed by the Appeals Chamber
without showing a clear error of reasoning or that reconsideration is necessary to prevent an
injustice.”® In addition, the fact that Prli¢ was not going to ultimately testify at trial was not known
at the time of the Prlic et al. Appeal Decision on Admission of Prli¢’s Statement. Nevertheless, the
possibility that he would not testify had already been expressly considered by the Appeals Chamber
when it concluded that Prli¢’s Statement could be intfoduced into evidence even if his co-

Appellants might not be able to cross-examine him, since as a matter of principle nothing bars the

93 prosecutor v. Jadranko Prli¢ et al., Case No. IT-04-74-T, Decision on Request for Admission of the Statement of
Jadranko Prlié, 6 September 2007 (French original 22 August 2007) (“Prli¢ et al. Trial Decision on Admission of
Prhé’s Statement”), paras 1, 31-32, p. 16, Sce Trial Judgement, Vol. 1, para. 391.

% Prosecutor v. Jadranko Prli¢ et al., Case No. IT-04-74-AR73.6, Decision on Appeals Against Decision Admitting
Transcript of Jadranko Prlic’s Qucstlonmg into Evidence, 23 November 2007 (“Prli¢ et al. Appeal Decision on
Admission of Prlié¢’s Statement™), paras 1, 7, p. 20. See Trial Judgement, Vol. 1, para. 392.

%% Prli¢ et al. Appeal Decision on Admission of Prli¢’s Statements, para. 62.

396 prosecutor v. Jadranko Prli¢ et al., Case No. IT-04-74-T, Decision on the Admission into Evidence of Slobodan
Praljak’s Evidence in the Case of [Naletelic] and Martinovi¢, 17 September 2007 (French original 5 September 2007)
(“Prlic et al. Trial Decision on Admission of Praljak’s Prior Testimony”), para. 22, p. 11; Prosecutor v. Jadranko Prlic¢
et al., Case No. IT-04-74-T, Decision on Prosecution Motion for the Admission into Evidence of the Testimony of*
Milivoj Petkovi¢ Given in Other Cases Before the Tribunal, 25 October 2007 (French original 17 October 2007) (“Priic¢
et al. Trial Decision on Admission of Petkovi¢’s Prior Testimony”), para. 20, p. 9.

597 priic et al. Appeal Decision on Admission of Prli¢’s Statement, paras 7, 31-63, p. 20.

08 See, e.g., Nyiramasuhuko et al. Appeal Judgement, para. 127; Prosecutor v. Jadranko Prli¢ et al., Case No.
1T-04-74-AR73.16, Decision on Jadranko Prli¢’s Interlocutory Appeal Against the Decision on Prli¢ Defence Motion
for Reconsideration of the Decision on Admission of Documentary Evidence, 3 November 2009, para. 6; Prosecutor v.
Vojislay Seselj, Case No. IT-03-67-AR72.1, Decision on Motion for Reconsideration of the “Decision on the
Interlocutory Appeal Concerning Jurisdiction” dated 31 August 2004, 15 June 2006, para. 9. See also Nyiramasuhuko et
al. Appeal Judgement, para. 56.

5% In particular, the Appeals Chamber already dismissed arguments related to analogies with Rules 92 bis and 92 quater
of the Rules, the possibility of cross-examination, and the distinction between the admission of Prli¢’s Statement and its
evaluation in light of the Whole trial record. See Prli¢ et al. Appeal Decision on Admission of Prli¢’s Statement,

paras 31-63.
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admission of evidence that is not tested or might not be tested through cross-examination.”® As
such, the Appeals Chamber is not convinced that Cori¢ has shown that the fact that Prli¢ did not
testify at trial should lead the Appeals Chamber to reconsider its previous decision in order to
prevent an injustice. To the extent that Cori¢ also argues that the Trial Chamber erred in relying on
Prli¢’s Statements, the Appeals Chamber observes that he does not point to any Trial Chamber

findings where the Trial Chamber in fact relied on them.Sli His unsupported argument is dismissed.

159. The Appeals Chamber also fails to see how a possible error of the Trial Chamber in not
admitting Praljak’s and Petkovi¢’s prior testimonies in other cases at the Tribunal would assist in
showing that the Trial Chamber erred in admitting Prli¢’s Statements. Moreover, none of Corié’s
arguments alleging errors with the Prli¢ et al. Trial Decision on Admission of Praljak’s Prior
Testimony and the Prli¢ et al. Trial Decision on Admission of Petkovi¢’s Prior Testimony address
the Trial Chamber’s finding that admitting these prior testimonies would be a serious violation of

the rights of the accused as they were not informed about their right to remain silent.'?

(i) Exhibit P03216/P03220

160. On 27 September 2007 and 10 October 2007 respectively, the Trial Chamber admitted
Exhibits P03216 and P03220.°* In the Trial Judgement, the Trial Chamber observed that
Exhibits P03216 and P03220 are the same document and noted Coric’s objection that
Exhibit P03216/P03220 was a forgery.”'* However, the Trial Chamber recalled that by-admitting
Exhibit P03216/P03220, it considered that it had sufficient indicia of authenticity and reliability.”"
The Trial Chamber relied on Exhibit P03216/P03220 to find, inter alia, that the Military Police 7

Administration had the power and authority to order the release of persons‘detvained by the HVO.'®

519 prii¢ et al. Appeal Decision on Admission of Prli¢’s Statement, para. 55. See also Prlic et al. Appeal Decision on

Admission of Prli¢’s Statements, paras 50-54.

S see Cori¢’s Appeal Brief, para. 260.

12 Prii¢ et al. Trial Decision on Admission of Praljak’s Prior Testimony, para. 22; Prli¢ et al. Trial Decision on

Admission of Petkovi¢’s Prior Testimony, para. 20. In addition, the Appeals Chamber observes that Cori¢’s position at

trial was that the Prosecution’s request to admit Praljak’s and Petkovi¢’s prior testimonies in other cases before the

Tribunal should be rejected. See Prii¢ et al. Trial Decision on Admission of Praljak’s Prior Testimony, para. 3

(incorrectly spelling Cori¢’s name as “Jori¢”); Prli¢ et al. Trial Decision on Admission of Petkovi¢’s Prior Testimony,

para. 4. Cori€ also does not show that he requested the admission at trial of Praljak’s and Petkovi¢’s prior testimonies in

other cases at the Tribunal, or that he raised at trial the arguments he raised on appeal.

513 prosecutor v. Jadranko Prlic et al., Case No. IT-04-74-T, Order on Admission of Evidence Relative to Witness E,

2 November 2007 (French original 27 September 2007), pp. 2-3, 5; Prosecutor v. Jadranko Prli¢ et al., Case No.

IT-04-74-T, Order to Admit Evidence Regarding Witness C, 19 October 2007 (French original 10 October 2007),
. 2-4,

?B Trial Judgement, Vol. 1, para. 913 & fn. 2231, referring to Cori¢’s Final Brief, paras 699-701.

35 Trial Judgement, Vol. 1, para. 913.

516 Prial Judgement, Vol. 1, paras 913-914.

68
Case No. IT-04-74-A 29 November 2017



23854

161. The Appeals Chamber observes that Exhibit PO3216/P03220 bears the stamp of the Military
Police Administration and the type written name of Valentin Cori¢.”"” Cori¢ does not challenge
these aspects but asserts that the handwritten signature was not his.**® Cori¢ further makes
contradictory arguments suggesting on the one hand that it looks like his deputy Rade Lavri¢’s
signature but on the other hand states that Witness Slobodan BoZi¢ testified that it was neither Corié
nor Lavri¢’s signature but a forgery.’ 1 Having reviewed the relevant part of BoZi¢’s testimony, the
Appeals Chamber is not convinced that the witness testified that Exhibit P03216/P03220 was a
forgery, nor that he was in a position to conclusively state that the signature was not that of Rade
Lavrié¢.®® Even accepting that the handwritten signature on the document does not belong to Cori€,
the Appeals Chamber is not convinced that Cori¢ has demonstrated that the document did not come
from the Military Police Administration, or that it indeed was a forgery. Consequently, Cori¢ has -
not shown that the Trial Chamber could not have relied on it to conclude that the Military Police

Administration had the power and authority to order the release of persons detained by the HVO.*

162. In addition, as pointed out by the Prosecution, even though Witness E testified
that,[Redacted, see Annex C — Confidential Annex] and further testified that Cori¢ had the authority
to release prisoners.”** The Appeals Chamber is further not convinced that the absence of a mention
of Exhibit P03216/P03220 in the Heliodrom Prison Logbook523 establishes that the document is not
authentic. Cori¢ has not demonstrated that the Trial Chamber in fact required verification in the
Heliodrom Prison Logbook for a.document to be considered authentic.”*® Nor does the Appeals
Chamber consider that the fact that Exhibit PO0316, an order from Colonel Obradovié¢ mentioned in
Exhibit P03216/P03220, is recorded in the Heliodrom Prison Logbook demonstrates that
Exhibit P03216/P03220 is inauthentic,”® since the fact that other documents were entered in the

Heliodrom Prison Logbook does not establish that the entries contained therein were exhaustive.

S .+ See Exs. P03216, P03220.

8 See supra, para. 154.
31 See Cori¢’s Appeal Brief, para. 264.
%20 See Slobodan BoZi¢, T. 36412-36414 (4 Feb 2009), T. 36642-36644 (10 Feb 2009).
321 Trial Judgement, Vol. 1, paras 913-914.
22 Witness E, T. 22051-22053 (closed session) (10 Sept 2007). Moreover the fact that Witness C testified that people
could only be released from Dretelj Prison with Colonel Nedeljko Obradovi¢’s approval does not establish that
Exhibit P03216/P03220 was a forgery. Cori¢’s argument in this respect is dismissed. See Corié¢’s Appeal Brief,
?ara 264, referring to, inter alia, Witness C, T. 22398 (closed session) (18 Sept 2007).
2 See Cori¢’s Appeal Brief, para. 264, referring to Ex. P00285.
24 Cori¢’s Appeal Brief, para. 264, referring to Trial Judgement, Vol. 2, para. 1431. The Appeals Chamber notes that in
this paragraph, the Trial Chamber relied on the Heliodrom Prison Logbook to reach the conclusion that the instructions
of Stoji¢ were sent to and received at the Heliodrom, but does not address specifically whether the document was
authentic. See Trial Judgement, Vol. 2, para. 1431. Even if Cori¢ had demonstrated that the Trial Chamber required
verification in the Heliodrom Prison Logbook for a document to be considered authentic, the Appeals Chamber notes
that this would not have detracted from the fact that the admissibility decision had remained in the discretion of the
Trial Chamber. See Naletili¢ and Martinovi¢ Appeal Judgement, para. 402.
523 Cori¢’s Appeal Brief, para. 265 & fu. 710, referring, inter alia, to Ex. PO0316.
%26 See Ex. P00285, p. 121.
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163. In light of the foregoing, the Appeals Chamber is not convinced that Cori¢ has shown that
the Trial Chamber erred in considering that Exhibit P03216/P03220 had sufficient indicia of
authenticity and reliability for the purpose of admission, and that no reasonable trier of fact could
have relied on Exhibit P03216/P03220 to conclude that the Military Police Administration had the
power and authority to order the release of persons detained by the HVO.™ Consequently, the

Appeals Chamber dismisses Cori¢’s arguments relating to Exhibit P03216/P03220.

(iii) Exhibit P03666

164. On 23 August 2007, the Trial Chamber admitted into evidence Exhibit P03666.°% Tn the
Trial Judgement, the Trial Chamber noted Cori¢’s claim raised in his final trial brief that
Exhibit P03666 is a forgery, but recalled the Prlic et al. Trial Decision on Admission of Evidence
related to the Municipalities of Capljina and Stolac whereby it admitted the exhibit.”® The Trial
Chamber further stated that Cori¢ had raised no objection to the authenticity of this document until
his final trial brief.>*° It then found that the document was shown to Witness BB who confirmed a
substantial part of its contents and that the format of the document is entirely similar to other reports
admitted and whose authenticity was not contested by Corié.>*' On this basis, the Trial Chamber

held that Exhibit P03666 was indeed authentic.>*? -

165. The Appeals Chamber observes that Cori¢ challenges both the admission into evidence of
Exhibit P03666 at trial as well as the Trial Chamber’s confirmation in the Trial Judgement that it
" considered that Exhibit P03666 was indeed authentic.’® The Appeals Chamber recalls that if a
party raises no objection to a particular issue before a trial chambér when it could have reasonably
done so, in the absence of special circumstances, the Appeals Chamber will find that the party has
waived his right to raise the issue on appeal.”** Having reviewed the Prli¢ ef al. Trial Decision on
Admission of Evidence related to the Municipalities of Capljina and Stolac and the Joint Defence
Response of 12 July 2007 pointed out by Cori¢ to show that he had objected to the admission of
Exhibit P03666,”> the Appeals Chamber confirms the Trial Chamber’s finding that he did not raise

527 The Appeals Chamber further observes that the Trial Chamber did not rely only on Exhibit P03216/P03220 to reach
this conclusion but found that it was corroborated by further evidence. See Trial Judgement, Vol. 1, paras 912-913.

528 prosecutor v. Jadranko Priic et al., Case No. IT-04-74-T, Decision on the Motions For Admission of Documentary
Evidence (Capljina/Stolac Municipalities), 3 September 2007 (French original 23 August 2007) (“Prli¢ et al. Trial
Decision on Admission of Evidence related to the Municipalities of Capljina and Stolac™), p. 9.

529 Trial Judgement, Vol. 3, para. 75.

330 Trial Judgement, Vol. 3, para. 75.

331 Trial Judgement, Vol. 3, para. 75.

532 Trial Judgement, Vol. 3, para. 75.

333 Gori¢’s Appeal Brief, paras 268-270. .

53 Popovic et al. Appeal Judgement, para. 176. See Haradinaj et al. Appeal Judgement, para. 112.

535 Gori¢’s Appeal Brief, para. 269, referring to Prosecutor v. Jadranko Prli¢ et al., Case No. IT-04-74-T, Joint Defence
Response to Prosecution Motion for Admission of Documentary Evidence (Capljina/Stolac Municipalities),

. 7
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specific issues with the authenticity of Exhibit P03666 at the time of its admission at trial.>*®
Accordingly, Cori¢ cannot claim for the first time on appeal that the Trial Chamber erred in

admitting Exhibit P03666 because it was not authentic.

166.  As for Cori¢’s distinguishable argument challenging the Trial Chamber’s confirmation of
Exhibit P03666’s authenticity in the Trial Judgement,” the Appeals Chamber observes that he
does not point to ahy Trial Chamber finding relying on this evidence. The Appeals Chamber notes,
however, that the Prosecution points to three findings where the Trial Chamber relied on

Exhibit P03666,>*® unrelated specifically to Cori¢’s responsibility.**

Nevertheless, the Appeals
Chamber observes that the Trial Chamber relied on other evidence to reach these findings,** and
that in any event, Cori¢ does not explain how, even if the document was found to be inauthentic, it
would affect his convictions. Accordingly, the Appeals Chamber dismisses the remainder of Cori¢’s

arguments related to the Trial Chamber’s finding that Exhibit P03666 was authentic.
167.  Corié’s ground of appeal 12 is therefore dismissed.

D. Assessment of Evidence

1. FErroneous approach to the evaluation of evidence (Prli¢’s Ground 1)

(a) Arguments of the Parties

168.  Under his ground of appeal 1, Prli¢ submits that the Trial Chamber erred in law and fact by
failing to properly assess relevant evidence on the record when making various findings in relation
to the historical background to the creation, development, and structure of the HZ(R) H-B.**! Prli¢
argues that such erroneous findings form the basis of findings on his JCE responsibility, which led

the Trial Chamber to unreasonably conclude that the HZ(R) H-B was linked to the rec_onstitutioh of

12 July 2007 (“Joint Defence Response of 12 July 2007”), Cori¢’s Final Brief, para. 698. Cori¢ mistakenly refers to the
2 July 2007 as the filing date of the Joint Defence Response of 12 July 2007. Corié’s Appeal Brief, para. 269.

%36 See Prlic et al. Trial Decision on Admission of Evidence related to the Municipalities of Capljina and Stolac, Joint
Detence Response of 12 July 2007. See also Joint Defence Response of 12 July 2007, Annex, Specific Objections of the
Corié Defence (where Cori¢ notes that the Prosecution had already proposed to tender proposed Exhibit PO3666 into
evidence through the testimony of Witness BB and that pending a decision, the Prosecution should not be allowed to
g)ush this document in through other provisions).

37 See Cori¢’s Appeal Brief, paras 268-270. See also Trial Judgement, Vol. 3, para. 75.
3% See Prosecution’s Response Brief (Corié), para. 301, referring to Trial Judgement, Vol. 3, para. 74 & fn, 180,
?ara. 587 & fn. 1195, Vol. 4, para. 939 & fn. 1761.

% The Trial Chamber relied on Exhibit PO3666 to find that: (1) some prisoners were released from Dretelj Prison;
(2) the HVO conducted a campaign of mass arrests of Muslim men of military age throughout Capljina Municipality in
July 1993; and (3) from June 1993 and until at least the end of February 1994, nobody could pass through the HVO
checkpoints. See Trial Judgement, Vol. 3, para. 74 & fn. 180, para. 587 & fn. 1195, Vol. 4, para. 939 & fn. 1761,
%40 See Trial Judgement, Vol. 3, para. 74.
1 prli¢’s Appeal Brief, paras 26-89 (sub-grounds of appeal 1.1-1.4). See also Appeal Hearing, AT. 128-129, 134-136,
149 (20 Mar 2017). See also Prli¢’s Reply Brief, paras 32-36.

R
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the Banovina 1939 borders, in furtherance of a JCE.>** He avers that a proper assessment of the
evidence would have shown that: (1) the HZ H-B was established out of necessity; (2) he and the
Executive organs/Governments of the Croatian Community and Republic of Herceg-Bosna, referred
to jointly (“HVO/Government of the HZ(R) H-B””) had no power over the municipalities or their
presidents; (3) “the Departments, Sub-departments, Services, and Commissions” were independent
and not subordinated to him or the HVO/Government of the HZ(R) H-B; and (4) the HR H-B was
created as a result of the Owén—Stoltenberg Peace Plan, rather than in furtherance of the JCE.543

Prli¢ requests that the Appeals Chamber overturn his convictions on all Counts.**

169.  The Prosecution responds that Prli¢ fails to explain how the alleged errors support his claim
that nd reasonable trier of fact would have linked the HZ(R) H-B to reconstituting the Banovina
1939 borders in furtherance of a JCE.>*® The Prosecution further argues that Prli¢ relies on
sweeping, unexplained assertions that the supposed errors lead to erroneous conclusions regarding
the eXistence of a JCE and.Prlic”s membéfship therein.*® Consequently, the Prosecutibn submits
that Prli¢ fails to demonstrate an error affecting the verdict.>*’ Tt further argues that the alleged legal
errors are undeveloped, because: (1) Prli¢ fails to identify the allegedly incorrect legal standard used
to assess evidence; (2) much of the allegedly ignored evidence either was expressly considered by
the Trial Chamber, is irrelevant, or supports the Trial Chamber’s findings; and (3) the alleged
mischaracterisations of the evidence merely reflect his disagreement with the Trial Chamber’s

interpretation of the evidence, without demonstrating that it was unreasonable.>**

(b) Analysis

170.  The Appeals Chamber observes thét Prli¢ takes issue with a number of discrete findings in
three sections in Volume 1 of the Trial Judgement concerning: (1) the historical background of the
proclamation of the HZ H-B;** (2) the events following the creation of the HZ(R) H-B;*** and (3)
the structure of the HZ(R) H-B.**! .

2 Prli¢’s Appeal Brief, paras 27, 45, 77, 87, referring to his grounds of appeal 9-10. See also Prli¢’s Appeal Brief,
Paras 24-25, 30, 33, 36, 46.

“ Prli¢’s Appeal Brief, para. 88, referring to his grounds of appeal 9-10 and sub-grounds of appeal 11.3-11.9, 12.1.

> Prli¢’s Appeal Brief, para. 89.

> Prosecution’s Response Brief (Prli€), para. 16.

>4 prosecution’s Response Brief (Prli€), paras 16, 20, 29, 36, 40.

47 prosecution’s Response Brief (P1lic), paras 16, 18, 20, 29-30, 37, 40.

548 Prosecution’s Response Brief (P1li€), paras 17, 21-27, 31, 33-35, 39, 42-43.

% Trial Judgement, Vol. 1, paras 406-425 (“The Creation of Herceg-Bosna: Background”™).

5% Trjal Judgement, Vol. 1, paras 426-490 (“Principal Events Following the Creation of Herceg-Bosna™).

1 Trial Judgement, Vol. 1, paras 491-986 (“Political, Administrative, Military and Judicial Structure of the HZ(R)
H-B”). :
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171. With respect to Prli¢’s challenges concerning the findings on the historical background to
the creation of the HZ H-B,>** the Appeals Chamber observes that in the introduction of this
section, the Trial Chamber expressly stated that this analysis was “strictly historical” and did not
concern any events which might have “an impact on the criminal responsibility of the Accused,
particularly as to whether there was a JCE or whether the Accused participated in the said
enterprise”.553 Moreover, the relevant portions of Volume 4'0f the Trial Judgement concerning the
existence of the JCE and Prli¢’s contribution thereto show that in reaching its conclusions, the
Trial Chamber did not refer to its analysis or any of the findings contained in the section
- concerned.”* Accordingly, the Appeals Chamber finds that Prli¢’s convictions do not rely on the
~ impugned factual findings on the historical background to the creation of the HZ H-B and, thus,

dismisses Prli¢’s arguments in this respect.

172.  As to Prli¢’s claims concerning the findings on the events following the creation of the
HZ(R) H-B and the structure of the HZ(R) H-B contained in the other two sections of Volume 1 of

>33 the Appeals Chamber notes that the Trial Chamber referred to some of the

the Trial Judgement,
findings therein in the sections related to the Ultimate Purpose of the JCE, the CCP, and Prli¢’s
contribution to the JCE.3*® However, other than claiming thét these alleged errors resulted in a
“false narrative” affecting the conclusions concerning his JCE responsibility,”’ Prli¢ does not
attempt to explain how his challenges to the Trial Chamber’s sections concerning the events
following the creation of the HZ(R) H-B and its structure, even if accepted, could affect any

findings material to his conviction.

173.  Further, the Appeals Chamber observes that in concluding his submissions under this
ground of appeal, Prli¢ refers to his grounds of appeal 9, 10, 11, and 12, where he challenges the
Trial Chamber’s findings with respect to the Ultimate Purpose of the JCE, the CCP, and his
contribution to the JCE.”® Nevertheless, the Appeals Chamber considers that the use of the cross-

references does not provide any further clarity to Prli¢’s arguments.

174.  On the contrary, a review of his grounds of appeal 9, 10, 11, and 12 shows that in several

instances, Prli¢ simply asserts that he adopts “by reference” single excerpts or entire portions of his

2 prli¢’s Appeal Brief, paras 27-37. ,
553 Trial Judgement, Vol. 1, para. 408. The Trial Chamber added that it “considered it more appropriate to address these
events in the parts concerning the responsibility of the Accused”. Trial Judgement, Vol. 1, para. 408.
33 Trial Judgement, Vol. 4, paras 6-24 (Ultimate Purpose of the JCE), 41-73 (Existence of a Common Criminal Plan),
74-289 (Prli¢’s contribution to the JCE).
5 Prli¢’s Appeal Brief, paras 38-86.
556 See Trial Judgement, Vol. 4, paras 13, 17 (Ultimate Purpose of the JCE), 43-44 (Existence of a Common Criminal
Plan) 82, 88-89, 91, 95, 99, 101, 105-106, 110, 125, 198 (Prli¢’s contribution to the JCE).
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submissions contained in his ground of appeal 1 without providing any explanation as to how these
arguments have any merit in the context of his challenges against different Trial Chamber
conclusions reached with respect to his criminal liability.> In this regard, a joint reading of Prlié’s
submissions under his ground of appeal 1 and his challenges concerning the Ultimate Purpose of the
JCE, the CCP, and his contriBution to the JCE in light of these cross-references, reveals an
incoherent and often convoluted narrative, which is decidedly unhelpful to understanding the crux
of his contentions or any purported impact on his conviction. While nothing prevents a party from
cross-referencing to arguments in different sections of its appeal brief, in order for the
Appeals Chamber to assess a party’s arguments, the party is expected to present its case clearly,
logically, and exhaustively.”® The manner and degree to which Prli¢ cross-references to arguments
in other sections under his ground of appeal 1 renders the merits of his contentions unclear and

obscure.”®!

175.  Moreover, Prli¢’s submissions are undeveloped and abstract and for this reason alone do not
warrant appellate review. Specifically, Prli¢’s arguments are principally based on assertions:
(1) that the Trial Chamber failed to consider certain evidence, yet lacking any explanation as to why

562
and

no reasonable trier of fact, based on the evidence, could have reached the same conclusion;
(2) reflecting mere disagreement with the Trial Chamber’s assessment of the evidence.® In none of
his challenges, under this ground of appeal, does Prli¢ explain why it was unreasonable for the
Trial Chamber to have reached its conclusions. In combination with the lack of clarity and obscurity

referred to above, the Appeals Chamber is unable to properly assess what, if any, impact Prli¢’s

5% See Prli¢’s Appeal Brief, paras 87-88, referring to his grounds of appeal 9-10 and sub-grounds of appeal 11.3-11.9,
12.1.

39 See Prli¢’s Appeal Brief, paras 234 (referring to Prli¢’s sub-ground of appeal 1.1, paras 27-28, 36-41), 235 (referring
to Prli¢’s sub-grounds of appeal 1.1, para. 30, 1.2, para. 51), 240 (referring to Prli¢’s sub-ground of appeal 1.3,
' paras 80-81), 241 (referring to Prli¢’s sub-ground of appeal 1.3, paras 80-82), 253 (referring to Prli¢’s sub-ground of
appeal 1.1, para. 44), 257 (referring to Prli¢’s sub-grounds of appeal 1.1, paras 27-40, 1.2, paras 48-49, 53, 58-59), 263
(referring to Prli¢’s sub-grounds of appeal 1.1, para. 36, 1.3, para. 82), 276 (referring to Prli¢’s sub-ground of appeal
1.3), 283 (referring to Prli¢’s sub-grounds of appeal 1.1, 1.3), 302 (referring to Prli¢’s sub-ground of appeal 1.3,
para. 82), 309 (referring to Prli¢’s sub-grounds of appeal 1.1, 1.3), 315 (referring to Prli¢’s sub-ground of appeal 1.2,
paras 45-47, 1.4), 318 (referring to Prlié¢’s sub-ground of appeal 1.1), 320 (referring to Prli¢’s sub-ground of appeal 1.2,
paras 50-51, 54-55), 324 (referring to Prli¢’s sub-grounds of appeal 1.2, paras 45-57, 1.4, paras 83-86), 328 (referring to
Prli¢’s sub-ground of appeal 1.3, paras 47-57), 339 (recalling Prli¢’s sub-ground of appeal 1.2, para. 54), 343 (referring
to Prli¢’s sub-ground of appeal 1.2), 344 (referring to Prlié’s sub-grounds of appeal 1.2, para. 52, 1.2.4-1.2.5), 351
(referring to Prli¢’s sub-ground of appeal 1.2, para. 51), 354 (referring to Prlié’s sub-grounds of appeal 1.2, para. 52,
1.2.4-1.2.5), 361 (recalling Prli¢’s sub-grounds of appeal 1.2, para. 52, 1.2.4-1.2.5), 364 (referring to Pilic’s
sub-grounds of appeal 1.2, para. 52, 1.2.4-1.2.5), 375 (referring to Prli¢’s sub-grounds of appeal 1.2, paras 54-55, 1.2.6),
401 (referring to Prli¢’s ground of appeal 1, paras 184-185).

90 gee supra, para. 24,

36! In addition, the Appeals Chamber observes that Prli¢’s relevant arguments in grounds 9, 10, 11, and 12 are all
dismissed. See infra, paras 592-782 (Ground of Appeal 9), 783-1014 (Ground of Appeal 10), 831, 849, 1097, 1127.

562 pr1i¢’s Appeal Brief, paras 28-31, 35-40, 43, 45-64, 67-68, 70, 73-74; 79-80, 83-84.

58 prig’s Appeal Brief, paras 32-33, 41-42, 44, 62-64, 66, 69-72, 718, 80-82. In some cases, Prli¢’s arguments are only
supported by cross-references to other arguments of his appeal brief. Prli¢’s Appeal Brief, paras 58-61. '
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challenges might have upon the verdict, when read alone or in the context of the other grounds of

his appeal.
176. Based on the foregoing, the Appeals Chamber dismisses Prli¢’s ground of appeal 1.

2. Failure to explain assessment of documentary evidence (Prlié¢’s Ground 3)

(a) Arguments of the Parties

177.  Prli€ submits that the Trial Chamber systematically failed to make specific findings on how
it assessed documentary evidence, thereby erring in law by applying an incorrect legal standard and
failing to provide a reasoned opinion.564 Prli¢ argues that the Trial Chamber made general
statements on how it assessed documentary evidence, without indicating how it applied its general
approach to specific evidence.’® Prli¢ asserts in this regard that the Trial Chamber’s general
statements do not allow for verification that it actually assessed the evidence in the manner it
claims.’® He also submits that numerous examples in the Trial Judgement indicate that the
Trial Chamber did not apply its own épproach when assessing documentary evidence.’®” Prli¢
argues that the Trial Chamber provided no analysis as to how it assessed the evidence upon which it
based its findings, placing him in the dark as to which pieces of evidence the Trial Chamber
actually assessed and relied upon and which ones it ignored.568 Consequently, Prli¢ contends that he
could not meet his burden as an appellant, which denied him his right to an effective appeal.569 Prlié

concludes that the Appeals Chamber should overturn his convictions on Counts 1-25.%"

178.  The Prosecution responds that Prli¢ fails to ‘develop his assertion that the Trial Chamber
applied an incorrect legal standard.”™ The Prosecution further argues that Prli¢ misconstrues the
obligation to issue a reasoned opinion, which does not require a trial chamber to set out an
item-by-item analysis of numerous pieces of evidence.””> The Prosecution contends that Prlic’s
assertion that he cannot tell which pieces of evidence the Trial Chamber assessed and which ones it
did not rests on the unfounded premise that it ignored evidence.”” Finally, the Prosecution argues

that Prli¢ fails to demonstrate any denial of his right of appeal, considering that the Trial Chamber’s

564 prli¢’s Appeal Brief, paras 134-136, 146. See Prli¢’s Appeal Brief, paras 137, 140, 142, 144,
55 Prli¢’s Appeal Brief, paras 134, 137, 140, 142, 144, referring to, inter alia, Trial Judgement, Vol. 1, paras 287,
380-382; P1li¢’s Reply Brief, para. 45.

%96 pyli¢’s Appeal Brief, paras 134, 138, 141, 143, 145.

87 prii¢’s Appeal Brief, paras 134, 138-139, 141, 143, 145; Prli¢’s Reply Brief, para. 45.
%% prli¢’s Appeal Brief, paras 139, 141, 143, 145-146.

%99 prli¢’s Appeal Brief, para. 146.

570 prli¢’s Appeal Brief, para. 147.

1 prosecution’s Response Brief (Prlic), fn. 184.

372 prosecution’s Response Brief (Prli€), paras 59-62.

5 Prosecution’s Response Brief (Prli¢), para. 63.
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clearly referenced factual findings gave him the opportunity to challenge the Trial Chamber’s

reliance or non-reliance on particular pieces of evidence in reaching those findings.’ ™

(b) Analysis

179. The Appeals Chamber notes that the Trial Chamber set out its approach to the assessment of
documentary evidence in a general section of the Trial Judgement entitled “Standards Governing
the Assessment of the Bvidence Admitted”.’” The Trial Chamber explained that “whenever
something a witness said disputed a logical sequence of documents in a manner less: than
persuasive”, it “afforded greater weight to the documentary evidence than to his oral statements”.>’®
The Trial Chamber stated that, in general, it “assigned greater weight to the contents of a document
convincingly explained by a witness than to documents admitted by way of written motion”.””’
Nevertheless, the Trial Chamber explained that it “did assign some weight to documents not
commented on by witnesses in cases where their contents were corroborated by other documents,
and particularly when they belonged to a cohesive set of documentary evidence constituting a
reliable whole”.”’® Finally, the Trial Chamber stated that it “considered all the documentary
evidence admitted by way of written motion and assessed it in the context of the other evidence

admitted”.>"”

180. At the outset, the Appeals Chamber considers that Prli¢ does not explain why the alleged
failure to make specific findings amounts to an application of an incorrect legal standard and
therefore dismisses this submission as an undeveloped assertion.”® With regard to the alleged
failure to provide a reasoned opinion, the Appeals Chamber recalls that the reasoned opinion
requirement relates to a trial chamber’s judgement rather than to each and every submission made at
trial.”® The Appeals Chamber further recalls that the assessment of the credibility of evidence
cannot be undertaken by a piecemeal approach — rather, individual documents admitted into
evidence have to be analysed in the light of the entire body of evidence adduced.’® Finally, the
Appeals Chamber recalls:
With regard to factual findings, a Trial Chamber is required only to make findings on those facts

which are essential to the determination of guilt on a particular count. It is not necessary to refer to
the testimony of every witness or every piece of evidence on the trial record. In short, a

5 Prosecution’s Response Brief (Prli€), para. 63.

°% Trial Judgement, Vol. 1, p. 100.

576 Tria] Judgement, Vol. 1, para. 287.

377 Trial Judgement, Vol. 1, para. 380.

578 Trial Judgement, Vol. 1, para. 381.

57 Trial Judgement, Vol. 1, para. 382.

5% The Appeals Chamber notes that Prli¢ neither advances specific submissions in this respect, nor points to any
authority in support of his assertion. See, in particular, Prli¢’s Appeal Brief, paras 134, 146.

¥ Limaj et al. Appeal Judgement, para. 81; Kvocka et al. Appeal Judgement, para. 23.

82 Halilovie Appeal Judgement, para, 125. %
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Trial Chamber should limit itself to indicating in a clear and articulate, yet concise manner, which,
among the wealth of jurisprudence available on a given issue and the myriad of facts that emerged
at trial, are the legal and factual findings on the basis of which it reached the decision either to -
convict or acquit an individual. A reasoned opinion consistent with the guidelines provided here
allows for a useful exercise of the right of appeal by the Parties and enables the Appeals Chamber
to understand and review the Trial Chamber’s findings as well as its evaluation of the evidence.”®?

181. Inlight of this case-law, the Appeals Chamber considers that Prli¢ does not demonstrate any
error. The Trial Chamber’s general approach to the assessment of documentary ‘evidence, as set out
at the beginning of the Trial Judgement,’® is to be read in conjunction with factual findings that
reference the underlying evidence and sources throughout the Trial Judgement. The Trial Chamber
was not required to explain in detail how it applied this general approach to specific evidence in
every factual finding. Thus, the Appeals Chamber concludes that in setting out in general its
approach to documentary evidence, the Trial Chamber did not violate its  obligation to provide a

reasoned opinion allowing for the useful exercise of the right of appeal.”®

As for each individual
factual finding, the Trial Judgement contains references to the sources, allowing Prli¢ to determine
on which evidence, adjudicated facts, or other factual findings the Trial Chamber relied, thereby
allowing him to usefully exercise his right of appeal.”® Further, Prli¢ does not identify any specific

factual finding lacking sufficient references.”®’

182. As for the argument that Prli¢ was unable to determine which pieces of evidence the
Trial Chamber actually assessed and which ones it ignored, the Appeals Chamber recalls that it is to
be presumed that a trial chamber evaluated all the evidence presented to it, as long as there is no
indication that the trial chamber completely disregarded any particular piece of evidence.” In the
present case, Prli¢ has failed to provide any indication that the Trial Chamber completely

disregarded any particular piece of evidence.

183. For the foregoing reasons, the Appeals Chamber concludes that Prli¢ has failed to

demonstrate any error of law, and dismisses his ground of appeal 3.

*% Had%ihasanovi¢ and Kubura Appeal Judgement, para. 13 (internal references omitted).

58 See supra, para. 179.

58 Cf. infra, para. 189 at fn. 605 with further reference.

3% See generally Trial Judgement, Vol. 4, paras 74-288. In his submissions under his ground of appeal 3, Prli¢ provides
no specific references to the contrary.

*¥7 The Appeals Chamber observes that Prli¢ supports his argument that the Trial Chamber did not actually assess the
evidence in the manner it claims with cross-references to arguments made under other grounds of appeal, which the
Appeals Chamber dismisses elsewhere. See Prli¢’s Appeal Brief, para. 138, referring to (sub-)grounds of appeal 1.2,
4-6; Prli¢’s Reply Brief, para. 45, referring to, inter alia, Prli¢’s Appeal Brief, paras 137-140, 142, 144 (ground of
appeal 3), 330-331, 333 (sub-ground of appeal 11.1), 345-347 (sub-ground of appeal 11.3), 356 (sub-ground of appeal
11.4), 372 (sub-ground of appeal 11.8), 376-378 (sub-ground of appeal 11.9), 383 (sub-ground of appeal 12.1),
425 (ground of appeal 13), 430 (ground of appeal 14), 467 (sub-ground of appeal 16.1.3), 489 (sub-grounds of appeal
16.2.3-16.2.5), 492 (sub-ground of appeal 16.2.6), 521 (sub-ground of appeal 16.4.2), 555 (sub-grounds of appeal
16.5.1-16.5.2), 562-564, 566 (sub-ground of appeal 16.6.2), 588 (sub-ground of appeal 16.7.2); Prli¢’s Reply Brief,
para. 42 (ground of appeal 2); infra, paras 107-138, 168-191, 204-218, 1021-1043, 1048-1070, 1089-1096, 1099-1122,
1128-1134, 1162-1167, 1193-1204, 1225-1230, 1317, 1335-1343, 1286-1298, 1318-1333, 1335-1343, 1356-1373.
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E. Disregard of Evidence

1. Prli¢’s witnesses (Prlié’s Ground 2)

(a) Arguments of the Parties

184.  Prli¢ submits that the Trial Chamber erred in law by ignoring the evidence of almost all of
his witnesses, thereby violating his right under Article 21(4) of the Statute to present a defence and
challenge evidence.”® Prﬁé further submits that the Trial Chamber erred in applying a double
standard by choosing to rely on the Prosecution’s evidence rather than his evidence without
pointing to inconsistencies in the evidence or identifying reasons for doubting witnesses’
credibility.590 He contends that these errors amount to failures to provide a reasoned opinion and

invalidate the Trial J udgement.591

185. Prli¢ also contends that the Trial Chamber diéregarded relevant evidence of
Defence Witnesses 1D-AA, Mile AkmadZzi¢, Zdravko Batini¢, Zoran Bunti¢, Milan Cvikl,
Ilija Ko7ulj, Miroslav Palameta, Zoran Perkovi¢, Zarko Primorac, Borislav Pulji¢, Martin RaguZ,
Adalbert Rebié¢, Zdravko Sandevié, Marinko §imunovié, Neven Tomié, Mirko Zelenika,
Damir Zori¢, and Miomir Zuzul (“Prli¢’s Defence Witnesses™), who testified “on all issues related
to the alleged JCE and JCE core crimes”. Because of the failure to consider these witnesses’
evidence, he submits, the Trial Chamber erred in fact by drawing unsustainable conclusions
regarding the existence of a JCE and Prlié’s powers and responsibilities, leading to a miscarriage of

592

justice.”™ In support of his contentions, Prli¢ points to background information concerning the

function and role of these witnesses during the period encompassed by the Indictment and refers to

other sub-grounds of his appeal.”® Prli¢ concludes that the Appeals Chamber should overturn his

convictions on Counts 1-25.%%*

186. The Prosecution responds that the Trial Chamber properly considered the evidence and

credibility of Prli¢’s Defence Witnesses, and expressly considered significant aspects of his case.””’

588 Popovic et al. Appeal Judgement, paras 306, 340, 830; Dordevi¢ Appeal Judgement, fn. 2527; Haradingj et al.
A;)peal Judgement, para. 129; Kvocka et al. Appeal Judgement, para. 23. See also Trial Judgement, Vol. 1, para. 382.

5% Prlic’s Appeal Brief, paras 90, 94-95, 132. See Prli¢’s Appeal Brief, para. 93; Prli¢’s Reply Brief, paras 37-38. See
also Appeal Hearing, AT. 150-154, 157-159, 168-169 (20 Mar 2017). _

%0 Prli¢’s Appeal Brief, paras 90, 132. See Prli’s Reply Brief, paras 41-44; Appeal Hearing, AT. 162-165
(20 Mar 2017) (focusing on the Trial Chamber’s credibility assessments of Batini¢, Buntié, and Zelenika).

1 prii¢’s Appeal Brief, paras 90, 132; Appeal Hearing, AT. 151-152, 154, 169 (20 Mar 2017). See also Prli¢’s Appeal
Brief, paras 91-92.

92 prli¢’s Appeal Brief, paras 94-132.

5% prli¢’s Appeal Brief, paras 96-131.

*** Prli¢’s Appeal Brief, para. 133.

5% Prosecution’s Response Brief (Prli€), paras 44, 46-52, 54-58; Appeal Hearing, AT. 194 (20 Mar 2017). See also
Appeal Hearing, AT. 193 (20 Mar 2017).

/ i
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It further submits that much of the allegedly ignored evidence does not contradict the

Trial Chamber’s ﬁndings.596
(b) Analysis

187. The Appeals Chamber recalls that every accused has the right to a reasoned opinion under
Article 23 of the Statute and Rule 98 fer (C) of the Rules. However, it is not necessary to refer to
the testimony Cf every witness or évery piece of evidence on the trial record. It is to be presumed
that the trial chamber evaluated all the evidence presented to it, as long as there is no indication that
the trial chamber completely disregarded any particular piece of evidence. There may be an
indication of disregard when evidence which is clearly relevant to the findings is not addressed by
the Trial Chamber’s reasoning. If the Trial Chamber did not refer to the evidence given by a
witness, e¢ven if it is in contradicton to the Trial Chamber’s finding, it is to be presumed that the
Trial Chamber assessed and weighed the evidence, but found that the evidence did not prevent it
from arriving at its actual findings.597 The Appeals Chamber notes that, in certain cases, the
requirements to be met by the trial chamber are hi gher.’ % But even in those cases, the trial chamber
is only expected to identify the relevant factors, and to address the significant negative factors. If
the Defence adduced the evidence of several other witnesses, who were unable to make any
meaningful contribution to the facts of the case, even if the convictién of the accused rested on the
testimony of only one witness, the trial chamber is not required to state that it found the evidence of
each Defence witness irrelevant. On the contrary, it is to be presumed that the trial chamber took
notice of this evidence and duly disregarded it because of its irrelevance. In general, as the
Furundzija Appeal Judgement stated:
The case-law that has developed under the European Convention on Human Rights establishes that
a reasoned opinion is a component of the fair hearing requirement, but that “the extent to which

this duty [...] applies may vary according to the nature of the decision” and “can only be
determined in the light of the circumstances of the case”. 599

The Appeals Chamber therefore emphasises that it is necessary for any appellant claiming an error

of law because of the lack of a reasoned opinion to identify the specific issues, factual findings, or

38 prosecution’s Response Brief (Prlié), paras 44, 53; Appeal Hearing, AT. 194 (20 Mar 2017).
97 Kvocka et al. Appeal Judgement, paras 23-24. See also Tolimir Appeal Judgement, paras 53, 161, 299; Popovic et al.
Epeal Judgement, paras 925, 1017.
Krajisnik Appeal Judgement, para. 139, referring to Kvocka et al. Appeal Judgement, para. 24 (concemmg the
appraisal of witness testimony with regard to the identity of the accused). See also Popovic et al. Appeal Judgement,
ara. 133,
?9 Kvocka et al. Appeal Judgement, para. 24, referring to FurundZija Appeal Judgement, para. 69. See Kvocka et al.
Appeal Judgement, para, 23.
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arguments which he submits the trial chamber omitted to address and to explain why this omission

invalidated the decision.*® -

188.  As to Prli¢’s argument that the Trial Chamber failed to provide a reasoned opinion with
respect to its assessment of testimonial evidence, the Appeals Chamber notes that the
Trial Chamber stated that it “analysed and assessed all the evidence admitted into the record”.*®! It
set out its general approach to the assessment of viva voce witnesses, including credibility issues,
and provided examples of witnesses whose testimony lacked credibility.®® The Trial Chamber also
“disregarded the testimony of witnesses whose credibility seemed doubtful throughout the session”
and provided the testimony of Mirko Zelenika as an example in this regard.®® The
Appeals Chamber notes that the Trial Chamber did not further discuss in detail the credibility of

each Prli¢ Defence Witness.

189.  In light of the applicable law set out above,” and the Trial Chamber’s general explanation
of its approach to the assessment of witness testimony, the Appeals Chamber is not persuaded that
the fact that the Trial Chamber did not address specifically and in detail its assessment of each
witness’s evidence shows that the Trial Chamber contravened its obligation to provide a reasoned

%5 On the contrary, it was open to the Trial Chamber to rely on the evidence of certain

opinion.
witnesses over that of other witnesses, without necessarily referring to the testimony of each and
eVéry witness who testified on a given topic.606 While the requirements to be met by a trial chamber
may be higher in certain cases,’”’ Prli¢’s underdeveloped arguments fail to demonstrate that the
Trial Chamber had to meet a higher burden in the present case. Accordingly, the Appeals Chamber
finds that Prli¢ has not shown that the Trial Chamber failed to provide a reasoned opinion with

respect to the assessment of evidence.

190. Turning to Prli¢’s arguments that the Trial Chamber failed to consider relevant evidence of
Prli¢’s Defence Witnesses, the Appeals Chamber observes that it has already addressed and
dismissed his specific allegations concerning these witnesses in the respective sub-grounds of

608

appeal he refers to.”" Under this ground of appeal, Prli¢ only provides background information

about these witnesses and points to other sub-grounds of his appeal without articulating the

0 Krajisnik Appeal Judgement, para. 139; Kvocka et al. Appeal Judgement, para. 25.

601 Trial Judgement, Vol. 1, para. 282,

502 Trjal Judgement, Vol. 1, para. 284. See also Trial Judgement, Vol. 1, paras 285-288.

693 Trial Judgement, Vol. 1, para. 286. ’

% See supra, para. 187.

%5 Cf. Krajisnik Appeal Judgement, paras 140-141, 147, See also supra, para. 181.

806 cf Celebici Appeal Judgement, para. 481,

%7 See supra, para, 187.

08 See, supra, para. 176; infra, paras 211, 592-782 (Ground of Appeal 9), 783-1014 (Ground of Appeal 10), 1144-1399

(Ground of Appeal 16).
80 % "
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relevance of their evidence vis-a-vis a specific Trial Chamber ﬁnding.609 As a result, the
Appeals Chamber finds that Prli¢ has failed to rebut the presumption that the Trial Chamber duly
considered the evidence of these witnesses and consequently has failed to show that the

.Trial Chamber disregarded relevant evidence.®'

191. For the foregoing reasons, Prli¢ fails to show that the Trial Chamber contravened its
obligation to provide a reasoned opinion or that any of its conclusions were unsustainable. In light
of the applicable law and Prli¢’s undeveloped assertions, the Appeals Chamber considers that he

has failed to show any error, and consequently dismisses his ground of appeal 2.

2. Defence expert Witness Vlado Saki¢’s evidence (Praljak’s Ground 53)

192.  The Trial Chamber found that the objective of Defence expert Witness Vlado Saki¢’s report
was to examine the difficulties which superiors may encounter in ensuring effective control of their
troops, particularly in wartime, and apply this analysis to the conflict in BiH, concluding that it was
“impossible for political and military powers in BiH to establish control over various defence groups
who committed crimes.®! The Trial Chamber found that the Prosecution succeeded in casting doubt
on Saki¢’s impartiality as an expert by revealing his ties with the Croatian Government and the.
Croatian Intelligence Services.®’ It further found that Saki¢ failed to review any document
specifically addressing the BiH conflict, particularly from the HVO command, and that his report
therefore addressed the issue of effective froop control from a purely theoretical perspective.613
Finally, the Trial Chamber found that Saki¢ was evasive during _cross—exarrlination.614 Based on the

foregoing, the Trial Chamber concluded that it could not rely on his expert report.®"

193.  Praljak argues that the Trial Chamber erred in setting aside the evidence of Saki¢ based on

his irrelevant ties with Croatia and without providing a reasoned o inion.’’® In doin so, the
p -4 op g ‘

%9 See Prlic’s Appeal Brief, paras 97, 99, 101, 103, 105, 107, 109, 111, 113, 115, 117, 119, 121, 123, 125, 127, 129,
131-132.

1% See supra, para. 187. The Appeals Chamber also rejects Prli€’s unsupported argument that the Trial Chamber:
applied a double standard by choosing to rely on the Prosecution’s evidence rather than his evidence since he does not
refer to any specific Trial Chamber finding. To the extent that, in support of his argument, he refers to other
sub-grounds of appeal (Prli¢’s Appeal Brief, paras 97, 99, 101, 103, 105, 107, 109, 111, 113, 115, 117, 119, 121, 123,
125, 127, 129, 131-132), the Appeals Chamber dismisses these grounds of appeal elsewhere in the Judgement. See
supra, fn. 608. The Appeals Chamber further observes that, in his reply brief, Prli¢ refers to specific paragraphs of the
Trial Judgement but does not identify any specific findings. See Prli¢’s Reply Brief, paras 39-40.

1 Trial Judgement, Vol. 1, paras 358-360. See Trial Judgement, Vol. 1, para. 356. .

%12 Trial Judgement, Vol. 1, paras 377, 379. ‘

%13 Trial Judgement, Vol. 1, paras 378-379.

614 Prial Judgement, Vol. 1, para. 379.

®15 Trial Judgement, Vol. 1, para. 379.

616 praljak’s Appeal Brief, paras 577-580, 584, referring to Trial Judgement, Vol. 1, para. 377; Appeal Hearing,
AT. 475-476 (22 Mar 2017). See also Praljak’s Reply Brief, para. 121. Praljak argues that the obligation to provide a
reasoned opinion required the Trial Chamber to explain why Sakic’s ties with Croatia affected his credibility. Praljak’s
Appeal Brief, paras 578-580 & fn. 1311, referring to Luki¢ and Luki¢ Appeal Judgement, para. 62.
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Trial Chamber purportedly treated Praljak in a biased manner vis-a-vis the Prosecution, and
violated his right to a fair trial.®’” Praljak further submits that the Trial Chamber erred when it found
Saki¢’s report to be of low probative value because the report addreésed the topic of effective
control from a theoretical point of view without considering specific documents.’'® Praljak argues
in this regard that the Trial Chamber misunderstood the role of an expert in a criminal trial, which is
not to assess the evidence in lieu of the J udge:s.619 In addition, Praljak argues that the Trial Chamber
misunderstood the purpose of the report which was to provide a socio-psychological view, and not
that of a military analyst, on the 1991-1995 war in BiH.®* In Praljak’s submission, the report aimed
to highlight: (1) that the war was “generally violent and chaotic”, which was important for the
“proper assessment of evidence and correct establishment of the facts”; and (2) the situation in
621

which he found himself, which was “extremely important™ to assess his responsibility properly.

Praljak concludes that he should be acquitted of all charges.*

194.  The Prosecution responds that Praljak shows no error with the Trial Chamber’s decision not
to rely on Sakié’s expert evidence.®® Tt submits that Praljak largely affirms the Trial Chamber’s
findings on the report in conceding that Saki¢ had no military background.®** The Prosecution
further submits that Praljak fails to demonstrate that the report is relevant and probative to any live

. . . ) 5
issue in this case.%?

It asserts that Praljak also fails to show that the Trial Chamber abused its
discretion in concluding that Saki¢ was biased since it carefully considered his ties to Croatia.®®® In
the Prosecution’s submission, the Trial Chamber’s detailed analysis of Saki¢’s report and testimony

also refutes Praljak’s claim that the Trial Chamber failed to provide a reasoned opinion.**’

195.  On that point, the Appeals Chamber notes that the Trial Chamber discussed its evaluation of
Saki¢’s evidence and credibility in great detail, referring to his ties to Croatia among several other

%28 thus allowing Praljak to exercise his right of appeal in a

reasons not to rely on his expert report,
meaningful manner and the Appeals Chamber to understand and review the Trial Chamber’s

findings as well as its evaluation of the evidence.®” The Appeals Chamber therefore dismisses

17 Praljak’s Appeal Brief, paras 580, 584; Appeal Hearing, AT. 472, 475-476 (22 Mar 2017).

%1 Praljak’s Appeal Brief, para. 581, referring to Trial Judgement, Vol. 1, para. 378. ‘

919 praljak’s Appeal Brief, para. 582. See also Praljak’s Appeal Brief, para. 583.

920 praljak’s Appeal Brief, para. 581; Praljak’s Reply Brief, para. 121.

621 praljak’s Appeal Brief, para. 583.

%22 praljak’s Appeal Brief, para. 585.

523 Prosecution’s Response Brief (Praljak), para. 321. See also Prosecution’s Response Brief (Praljak), para. 323.

84 prosecution’s Response Brief (Praljak), paras 321-322.

5 prosecution’s Response Brief (Praljak), para. 322.

826 prosecution’s Response Brief (Praljak), para. 323.

7 prosecution’s Response Brief (Praljak), para. 323.

628 Trial Judgement, Vol. 1, paras 377-379. See supra, para. 192.

629 Art. 23(2) of the Statute; Rule 98 ter(C) of the Rules. See Stanisic and Zupljanin Appeal Judgement, para. 137,
Popovic et al. Appeal Judgement, paras 1123 (and references cited therein), 1367, 1771. Z/
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Praljak’s claim that the Trial Chamber violated its obligation to provide a reasoned opinion.®®

Insofar as Praljak claims a violation of fair trial in that the Trial Chamber assessed a Prosecution
expert witness with ties to the Prosecution differently, the Appeals Chamber notes that Praljak has
failed to show that the Trial Chamber applied the identical set of factors in assessing the credibility
of both witnesses and nevertheless arrived at different conclusions, thereby committing an error.®!
The Appeals Chamber recalls in this regard the broad discretion of the Trial Chamber in
considering relevant factors on a case-by-case basis and assessing the appropriate weight and
credibility to be accorded to the testimony of a witness since it is best placed to assess these issues,

and that the Appeals Chamber’s review is limited to establishing whether the challenging party has

demonstrated that the trial chamber has committed an error.®*

196. The Appeals Chamber now turns to the submission that the Trial Chamber erred when it
found Saki¢’s report to be of low probative value because the report addressed the topic of effective
control from a theoretical point of view without considering specific documents. The
Appeals Chamber recalls that the purpose of expert testimony is to supply specialised knowledge
that might assist the trier of fact in understanding the evidence before it, and that in the ordinary
case an expert witness offers a view based on specialised knowledge regarding a technical,
scientific or otherwise discrete set of ideas or concepts that is expected to fall outside the lay
person’s ken.*”* The Appeals Chamber understands that the Trial Chamber considered that Saki¢’s
expert report did not assist it in understanding the evidence, when it found that he failed to review-
any document specifically addressing the BiH conflict, particularly from the HVO command, and
that his report therefore addressed the issue of effective troop control from a purely theoretical
perspective.634 In light of this, the Appeals Chamber can see no indication that the Trial Chamber
considered that an expert in a criminal trial should assess the evidence in lieu of the judges, or in

any other way misunderstood the role of an expert, and consequently dismisses this argument.

830 Contrary to what Praljak alleges, the obligation to provide a reasoned opinion does not entail an obligation to
provide a reasoned opinion specifically on the impact of the mentioned ties on the witness’s credibility. His reliance on
Luki¢ and Luki¢ Appeal Judgement, para. 62, is inapposite, since it deals with a situation where the trial chamber in that
case had failed to address the witnesses’ ties. See Lukic¢ and Luki¢ Appeal Judgement, para. 62. Cf. Lukic and Lukié
Appeal Judgement, para. 61, In any event, the Appeals Chamber notes that the Trial Chamber explicitly considered
several factors in assessing Saki€’s credibility which also play a role in the assessment of how his ties to Croatia
influence his credibility, namely: (1) it recalled that experts must provide expertise that is objective, impartial, and
independent, if they are to assist the Trial Chamber in ruling beyond a reasonable doubt; (2) it further recalled that
Saki¢’s expert testimony concerns an essential issue in this case, namely superior responsibility, and found that under
these circumstances a particularly close attention to his impartiality was warranted; and, above all, (3) it noted Saki¢’s
evasive conduct during cross-examination, Trial Judgement, Vol. 1, paras 377, 379.

BL Cf. supra, fn. 630, with Praljak’s Appeal Brief, para. 580 & fn. 1314, referring to William Tomljanovich,
T. 5928-5929 (4 Sept 2006); Praljak’s Reply Brief, para. 121. In particular, Praljak has not shown that this witness was
also evasive in cross-examination. See infra, para. 200 et seq.

2 popovic et al. Appeal Judgement, paras 131-132. See infra, para. 200 et seq.

3 popovic et al. Appeal Judgement, para. 375 and references cited therein.

%* Trial Judgement, Vol. 1, paras 378-379.
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197. Finally, the Appeals Chamber notes Praljak’s argument that the Trial Chamber
misunderstood the purpose of Saki¢’s report, which was to provide a socio-psychological view on
the 1991-1995 war, highlighting the above-mentioned two aspeéts.635 Praljak merely asserts that
these aspects were “important” for the “proper assessment of evidence and correct establishment of
facts” and “extremely. important” for the proper assessment of his responsibility, without expanding
on these assertions. In particular, he does not show in which regard these aspects were important for
the Trial Chamber’s findings and assessment of his responsibility. Thus, Praljak challenges the Trial
Chamber’s failure to rely on Saki¢’s evidence without explaining why the conviction should not
stand even if the Trial Chamber had relied on it in combination with the remaining evidence. The

Appeals Chamber therefore dismisses this argument.
198.  For the foregoing reasons, the Appeals Chamber dismisses Praljak’s ground of appeal 53.
F. Conclusion

199.  The Appeals Chamber dismisses all challenges with regard to the admissibility or weight of

evidence as discussed in the present chapter.

5 See supra, para. 193 at fn. 621.

ﬂ
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V. WITNESS CREDIBILITY

A. Introduction

200. The Appeals Chamber recalls that a trial chamber is best placed to assess the credibility of a
witness and reliability of the evidence adduced.®® Therefore, trial ‘chambers have broad
discretionary power in assessing the credibility of a witness and in determining the weight to be
accorded to his or her testimony.**” This assessment is based on a number of factor’s, including the
witness’s demeanour in court, his or her role in the events in question, the plausibility and clarity of
the witness’s testimony, whether there are contradictions or inconsistencies in his or her successive
statements or between his or her testimony and other evidence, any prior examples of false
testimony, any motivation to lie, and the witness’s responses during cross-examination.®*® In
addition, the Appeals Chamber has previously stated that it is within a trial chamber’s discretion to
accept or reject a witness’s testimony, after seeing the witness, hearing the testimony, and observing

him or her under cross examination.®*

201. In the context of the deference accorded to the trier of fact with respect to the assessment of
evidence, the jurisprudence of both the Tribunal and the ICTR has reiterated that it is within a
trial chamber’s discretion to, infer alia: (1) assess and resolve any inconsistencies that may arise
within or amohg witnesses’ testimonies, consider whether the evidence taken as a whole is reliable
and credible, and to accept or reject the fundamental features of the evidence;"* (2) decide, in the
circumstances of each case, whether corroboration of evidence is necessary and to relly on

641

uncorroborated, but otherwise credible, witness testimony; ~ (3) accept a witness’s testimony,

notwithstanding inconsistencies between the said testimony and his or her previous statements, as it

is for the trial chamber to determine whether an alleged inconsistency is sufficient to cast doubt on

the evidence of the witness concerned;** and (4) rely on hearsay evidence, provided that it is

636 Popovi¢ et al. Appeal Judgement, para. 513; Sainovic¢ et al. Appeal Judgement, para. 464; Nahimana et al.
A;)peal Judgement, para. 949.

7 Luki¢ and Luki¢ Appeal Judgement, paras 86, 112; Nzabonimana Appeal Judgement, para. 45; Ndindiliyimana et al.
Agpeal Judgement, para. 331; Kanyarukiga Appeal Judgement, para. 121.

38 Nzabonimana Appeal Judgement, para. 45; Kanyarukiga Appeal Judgement, para. 121; Nchamihigo
Agpeal Judgement, para. 47.

89" Nzabonimana Appeal Judgement, para. 45; Kanyarukiga Appeal Judgement, para. 121; Nchamihigo
Agpeal Judgement, para. 210.

0" Popovi¢ et al. Appeal Judgement, para. 1228; Karemera and Ngirumpatse Appeal Judgement, para. 467;
Nzabonimana Appeal Judgement, para. 319.

1 Popovi¢ et al. Appeal Judgement, paras 243, 1009; Gatete Appeal Judgement, para. 138; Ntawukulilyayo
A%)peal Judgement, para. 21.

2 Tuki¢ and Luki¢ Appeal Judgement, para. 234; Hategekimana Appeal Judgement, para. 190, referring to Rukundo
Appeal Judgement, para. 86; Kajelijeli Appeal Judgement, para. 96.
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reliable and credible.®** The Appeals Chamber further recalls that it is not unreasonable for a trial
chamber to accept the substance of a witness’s evidence notwithstanding the witness’s inability to
recall certain details, especially when a significant amount of time has elapsed since the events to
which the witness’s evidence relates®* as well as to accept some but reject other parts of a witness’s

testimony.645

202. The Appeals Chamber further recalls that a trial chamber is not required to set out in detail
why it accepted or rejected a particular testimony, and that an accused’s right to a reasoned opinion
does not ordinarily demand a detailed analysis of the credibility of particular witnesses.®*® However,
“[ulnder some circumstances, a reasoned explanation of the Trial Chamber’s assessment of a
particular witness’s credibility is a crucial component of a ‘reasoned opinion’ — for instance, where
there is a genuine and significant dispute surrounding a witness’s credibility and the witness’s

testimony is truly central to the question whether a particular element is proven”.®’

203.  Prli¢, Stoji¢, and Praljak allege that the Trial Chamber erred in its assessment of the

credibility of certain witnesses and/or failed to provide a reasoned opinion in this regard.

B. Expert Witnesses Donia, Tomljanovich, and Ribic¢ié (Prlié’s Ground 4)

204.  Prli¢ submits that the Trial Chamber erred in law and fact by failing to properly assess the
evidence and credibility of Prosecution expert Witnesses Robert Donia, William Tomljanovich, and
Ciril Ribiéié.648 In particular, Prli¢ argues that the Trial Chamber failed to consider that: (1) the
witnesses lacked qualifications or otherwise lacked credibility as expert witnesses;** (2) the

650

witnesses were employees of the Prosecution or entertained close ties with the Prosecution;™™ and

(3) the reports of the witnesses contained methodological flaws and were framed to fit the

3 Stanisic¢ and Zupljanin Appeal Judgement, para. 510; Popovic¢ et al. Appeal Judgement, paras 1276, 1307,
Saznovzc et al. Appeal Judgement, para. 846.
Nchamzhzgo Appeal Judgement, para. 149; Kvocka et al. Appeal Judgement, para. 591.
5 Popovic et al. Appeal Judgement, paras 1126, 1243; Nizeyimana Appeal Judgement, paras 17, 93, 108; Sainovic et
al Appeal Judgement, paras 294, 336, 342.
Popowc et al. Appeal Judgement, para. 133 and references cited therein.
7 Bizimungu Appeal Judgement, para. 64; Kajelijeli Appeal Judgement, para. 61.
8 Prii¢’s Appeal Brief, paras 148-158. See Prli¢’s Reply Brief, paras 46, 48-50.
9 With respect to Witness Donia, Prlié argues that he “was not a lawyer ethnographer, demographer, or political
scientist, and his Ph.D. was constrained to BiHH Muslims in the late 19" century”. See Prlié’s Appeal Brief, para. 152
(internal references omitted). As to Witness Tomljanovich, Prli¢ contends that he did not understand the role of expert
witness in legal proceedings, that he is not a lawyer or political scientist and that his “Ph.D. was constrained to early
modern Central European History, focusing on a 19® Century Croatian Bishop”. See Prli¢’s Appeal Brief, para. 154
(internal references omitted). With respect to Witness Ribi€ic, Prli¢ submits that he lacked credibility as an expert, and
in support refers to testimony purportedly showing that he: (1) was not aware that every municipality in the former
Yugoslavia had official gazettes; (2) relied on extraneous political statements; (3) did not go beyond the documents
provided by the Prosecution; and (4) did not consider ‘“newly available evidence” against his original analysis to verify
if it was correct. See Prli¢’s Appeal Brief, para. 156. '

50 prli¢’s Appeal Brief, paras 152, 154, 156. /jj/

7
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Prosecution’s narrative.®! Prli¢ argues that the Trial Chamber relied heavily on these witnesses for
a series of critical findings against him.®** Prli¢ contends that the Trial Chamber thereby failed to
provide reasoned opinions and applied an incorrect legal standard in assessing the evidence,
invalidating the Trial Judgement.®>® Prli¢ further submits that there was a miscarriage of justice as
the Trial Chamber drew unsustainable conclusions on the existence of a JCE and Prli¢’s powers and
responsibilities.“4 As a result, Prli¢ avers that the Appeals Chamber should overturn his convictions

on Counts. 1-25 of the Indictment.®>

205. The Prosecution responds that Prli¢’s submissions are unfounded and that he fails to
“articulate any error or explain why the convictions should not stand on the remainder of the
evidence.®® The Prosecution submits that the Trial Chamber properly assessed the evidence of the
expert witnesses and that the factors Prli¢ alleges the Trial Chamber failed to consider consist of

. . . . 5
mischaracterised and irrelevant claims.®’

206.  With respect to Prli¢’s challenge that the Trial Chamber failed to provide a reasoned opinion
with respect to its assessment of the expert evidence, the Appeals Chamber observes that while not
discussing in detail the credibility of Expert Witnesses Donia, Tomljanovich, and Ribici¢, the
Trial Chamber did explain in general its approach to expert evidence.®>® The Trial Chamber noted
that when analysing the experts’ reports it “gave consideration to the experts’ field of professional
expertise, their impartiality, the methodology employed in their report, the material available to the
experts for conducting their analyses and the credibility of the conclusions drawn in light of these
factors and the other evidence admitted”.®® In addition, the Trial Chamber determined in advance
of each expert witness appearing to testify that, having given due consideration to the information

and arguments submitted by the Parties, the witnesses were competent to testify as experts.660

%! Prli¢’s Appeal Brief, paras 152, 154, 156; Prli¢’s Reply Brief, paras 48-50; Appeal Hearing, AT. 165-167
(20 Mar 2017).

%2 prli¢’s Appeal Brief, paras 148-149, 153, 155, 157.

3 Prli¢’s Appeal Brief, paras 151, 158. Prli¢ argues that the Trial Chamber applied a double standard in which Defence
witnesses closely associated with the accused were found to lack credibility, while Prosecution witnesses employed by
the Office of the Prosecutor were not. Appeal Hearing, AT. 166 (20 Mar 2017). See Appeal Hearing, AT. 162, 165
(20 Mar 2017).

%4 prli¢’s Appeal Brief, paras 149, 158.

%55 prli¢’s Appeal Brief, para, 159.

856 prosecution’s Response Brief (Prli¢), paras 65-66, 76-77.

87 prosecution’s Response Brief (Prlic), paras 65, 67-75.

%% Trial Judgement, Vol. 1, paras 291-292. See also Trial Judgement, Vol. 1, paras 289-290, 293. Moreover, the
Trial Chamber provided a lengthy and detailed decision to disregard the evidence of two other expert witnesses.
See Trial Judgement, Vol. 1, paras 293-379.

%9 Trial Judgement, Vol. 1, para. 291.

%9 Trial Judgement, Vol. 1, para. 290. With respect to Witness Ribidi¢, the Appeals Chamber observes that he testified
in the Kordi¢ and Cerkez case as an expert witness and his evidence was further admitted by the Trial Chamber
pursuant to Rules 92 bis and 94 bis of the Rules. See The Prosecutor v. Jadranko Prlic et al., Case No. IT-04-74-T,
Décision relative aux demandes de I’accusation aux fins du versement de comptes rendus de témoinage en application
de Uarticle 92 bis du réglement, 8 December 2006, paras 17-27. %
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Recalling that a trial chamber is not required to set out in detail why it accepted or rejected a

%1 the Appeals Chamber finds that Prli¢’s reference to excerpts of each expert

particular testimony,
witnesses’ testimony fails to show that the Trial Chamber’s analysis of the reports and the
testimony of the experts was insufficient to explain its assessment of their credibility and evidence.
In addition, the Appeals Chamber considers that the mere fact that the Trial Chamber did not
expressly discuss specific challenges related to the credibility of Donia, Tomljanovich, and Ribicié
does not establish that the Trial Chamber failed to consider these challenges when assessing the

witnesses’ credibility.

207. Turning to Prli¢’s specific argument that the Trial Chamber erred in its assessment of the
qualifications of Donia, Tomljanovich, and Ribi€i€ as experts, the Appeals Chamber observes that
the matter was addressed by the Trial Chamber in its decision to admit the relevaﬁt evidence under
Rule 94 bis of the Rules.®®®> Moreover, the Appeals Chamber finds that Prli¢’s argument fails to
articulate anyv error in fhe Trial Chamber’s assessment of their status as eXpert witnesses wanaﬁting

appellate review.%®

208. As to the relationships of Donia, Tomljanovich, and Ribidi¢ with the Office of the
Prosecutor, the Appeals Chamber recalls that the mere fact that an expert witness is employed or
paid by a party does not disqualify him or her from testifying as an expert witness.®* Accordingly,
Prli¢’s assertion that the expert witnesses were employed or entertained close ties with the Office of
the Prosecutor is insufficient to demonstrate that the Trial Chamber failed to consider these

relationships or incorrectly assessed the witnesses’ evidence.

209.  With respect to Prli¢’s argument that the expert evidence provided by Donia, Tomljanovich,
and Ribici¢ is affected by methodological flaws, the Appeals Chamber observes that Prli¢ merely

refers to excerpts of their testimony without showing why it was unreasonable for the

%1 popovié et al. Appeal Judgement, para. 133. See also Lukic and Luki¢ Appeal Judgement, para. 112.

2 See T(F). 790-791 (25 Apr 2006) (Witness Donia); T(F). 3805-3806 (Witness Tomljanovich); The Prosecutor 'v.
Jadranko Prli¢ et al., Case No. IT-04-74-T, Décision relative aux demandes de 1’accusation aux fins du versement de
comptes rendus de témoinage en application de I’article 92 bis du réglement, 8 December 2006, paras 17-27 (Witness
Ribicic).

663 Specifically, the Appeals Chamber fails to see how the fact that Donia “was not a lawyer, ethnographer,
demographer, or political scientist, and his Ph.D. was constrained to BiH Muslims in the late 19" century” and that
Tomljanovich’s “Ph.D. was constrained to early modern Central European History, focusing on a 19" Century Croatian
Bishop” would, in and of itself, undermine each witness’s credibility as an expert. See Prli¢’s Appeal Brief, paras 152,
154 (references omitted). Similarly, the Appeals Chamber finds no merit in Prlié’s speculative assertion that Witness
Tomljanovich did not understand the role of an expert witness in criminal proceedings. See Prli¢’s Appeal Brief,
para. 152. With respect to Ribi¢i¢, Prli¢ merely points to aspects of his testimony without showing how these excerpts
would undermine the credibility of the witness or that the Trial Chamber failed to consider them. See Prli¢’s Appeal
Brief, para. 156.

5% Tolimir Appeal Judgement, para. 69; Prosecutor v. Vujadin Popovi¢ et al., Case No. IT-05-88AR73.2, Decision on
Joint Defence Interlocutory Appeal Concerning the Status of Richard Butler as an Expert Witness, 30 January 2008,

para. 20; Nahimana et al. Appeal Judgement, para. 199.
4
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Trial Chamber to rely on these witnesses and their evidence. Prli¢’s argument reflects mere
disagreement with the Trial Chamber’s assessment of the relevant evidence. Accordingly, Prli¢’s
assertion that the Trial Chamber applied an incorrect legal standard in assessing the evidence of the
expert witnesses fails to include any demonstration that the Trial Chamber strayed from its broad

discretion in the assessment of witness cre:dibi]ity.665

210. In relation to Prli¢’s argument that the Trial Chamber heavily relied on Donia,
Tomljanovich, and Ribi¢i¢ for a series of critical findings against him, the Appeals Chamber
considers that Prli¢ refers to instances where the Trial Chamber relied on the evidence of these
expert witnesses, but ignores the fact that in those instances the Trial Chamber also relied on
numerous other testimonial and documentary evidence.®® Prli¢ fails to elaborate how the reliance
by the Trial Chamber on the evidence of the three expert witnesses was inconsistent with their role
in assisting the Trial Chamber in its assessment of the evidence before it or how it constituted an

error by the Trial Chamber. This argument is therefore dismissed.

211. Based on the foregoing, the Appeals Chamber finds that Prli¢ has failed to show any error in
the Trial Chamber’s assessment of the evidence and credibility of Witnesses Donia, Tomljanovich,

and Ribici¢. Accordingly, the Appeals Chamber dismisses Prli¢’s ground of appeal 4.

C. Witnesses BA, BB, BC, BD, Beese, BH, DZ, Galbraith, Lane, and Manoli¢
(Prlié’s Ground 6)

"1. Arguments of the Parties

212.  Prli¢ submits that the Trial Chamber erred in law and fact by failing to propérly assess the
credibility and evidence of certain Prosecution witnesses upon whom it heavily relied in “drawing
unsustainable conclusions regarding the existence of a JCE and [his] powers and
responsibilities”.*” He proposes that a proper credibility assessment of a witness’s evidence must

encompass its internal consistency, its strength during cross-examination and coherence against

5 In support of his argument that the Trial Chamber applied a double standard in assessing the evidence of Defence
witnesses who are closely associated with the accused as compared to Prosecution witnesses who are employees of the
Prosecution, Prli¢ offers only one example — between Defence Witness Zdravko Batini¢ and Prosecution expert Witness
William Tomljanovich. See Appeal Hearing, AT. 162, 165-166 (20 Mar 2017). The Appeals Chamber considers that
this example comparing the evidentiary assessment of a lay witness with an expert witness does not assist in showing
that the Trial Chamber applied a double standard. See Trial Judgement Vol. 1, para. 407, Vol. 2, para. 308. See also
Tolimir Appeal Judgement, para. 69.
866 prii¢’s Appeal Brief, fns 300-302, refcrrmg to Trial Judgement, Vol. 1, paras 409, 413, 420-422, 424, 426, 428-429,
432, 436, 438-440, 442, 447, Vol. 4, paras 13-14 (in respect of Donia); Vol. 1, paras 419, 421, 436-437, 452-454, 467,
483-484, 500-501, 504, 506, 511, 515, 522, 525, 528, 532, 534, 555, 640, 670, Vol. 4, paras 21, 81-82, 88, 125, 138,
158 (in respect of Tomljanovich); Vol. 1, paras 421-422, 424, 465, 480, 483-484, 493, 495-496, 498, 500-511, 515-516,
-522-525, 527-528, 531, 631, 633, 638, 685, 689, 694, 698, 711, 769, Vol. 3, paras 549, 552, 556, Vol. 4, paras 11,
14-16, 18, 21, 82 (in respect of Ribicic).
%7 Prli¢’s Appeal Brief, para. 204. See Prli¢’s Appeal Brief, paras 178-203; Prli¢’s Reply Brief, para. 53.
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prior statements, its credibility in light of other evidence, and the possible motives of the witness.®®®
According to Prli¢, if the testimony of a witness “shows weakness in any of these respects”, the

Trial Chamber cannot rely on this evidence without corroboration.®®

213.  Specifically, Prli¢ submits that the Trial Chamber erred in assessing the testimonies of
Prosecution Witnesses BA, BB, BC, BD, Christopher Beese, BH, DZ, Peter Galbraith, Ray Lane,
and Josip Manoli¢.”” He contends that the Trial Chamber failed to take into account specific
aspects of these witnesses’ testimonies that affect their credibility, namely: (1') alleged discrepancies
within and among their testimonies; (2) the witnesses’ failure to recollect the details of the events or
the fact that they testified on the basis of documents shown to them; (3) their lack of knowledge of -
background information concerning the events they testified about; (4) the fact that some witnesses
provided exculpatory'or uncorroborated hearsay evidence; and (5) their bias against the Croats or
possible motives in implicating him with their testimony.®”" As. a result, Prli¢ contends that the
Trial Chamber erred in relying on the evidence of these Wwitnesses in reaching specific findings

pertaining to the existence of the JCE, as well as his powers and responsibility.®’

214. The Prosecution responds that Prli¢’s allegations are unfounded and that he fails to
demonstrate any error or impact on the verdict.” The Prosecution further submits that the
Trial Chamber reasonably relied upon and correctly assessed the witnesses’ credibility and that the
factors which Prli¢ claims the Trial Chamber failed to consider consist of mischaracterised trivial

claims.®’*

2. Analysis

215. The Appeals Chamber dismisses Prli¢’s incorrect claim that corroboration of a witness’s
testimony is required whenever that testimony contains internal discrepancies or is inconsistent with
other evidence or prior statements. It is within the discretion of a trial chamber to determine

whether, in the circumstances of the case, corroboration is necessary.’’”” This principle applies

%98 pr1i¢’s Appeal Brief, para. 179.

89 prli¢’s Appeal Brief, para. 179.

70 prli¢’s Appeal Brief, paras 181-203.

7! See Prli¢’s Appeal Brief, paras 182, 184, 187, 189, 191, 193-194, 196, 198, 200, 202. Prli¢’s Reply Brief, paras
54-55. In addition, Prli¢ avers that the Trial Chamber: (1) erred in relying on the prior statements and testimonies of
Witnesses BA and DZ as during the interviewing sessions they were shown documents not referenced in their
statements and the interviewing sessions were not properly recorded, thus denying Prli¢ the right to effective
confrontation; and (2) failed to consider that the interview of Witnesses BH and Lane were not properly recorded.
Prli¢’s Appeal Brief, paras 181-182, 184, 193, 202. See also Prli¢’s Reply Brief, para. 53.

572 prli¢’s Appeal Brief, paras 183, 185, 188, 190, 192, 195, 197, 199, 201, 203.

67 Prosecution’s Response Brief (Prlic), paras 94-95, 122-123. :

6™ Prosecution’s Response Brief (Prli€), paras 94, 101-120. The Prosecution also submits that Prli¢’s arguments that he
was deprived of the right to confront Witnesses BA, BH, DZ, and Lane are unmeritorious and should be dismissed.
Prosecution’s Response Brief (Prli¢), paras 96-100, 114, 121.

7 See, e.g., Popovic et al. Appeal Judgement, paras 243, 1009; D. MiloSevi¢ Appeal Judgement, para. 215.
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equally to the evidence of witnesses who may have a motive to implicate the accused, provided that
the trier of fact applies the appropriate caution in assessing such evidence.®”® Finally, there is no
general requirement that the testimony of a witness be corroborated if deemed otherwise credible.®’”’

Accordingly, the Appeals Chamber rejects this argument.

216. As to the specific challenges Conceming Witnesses BA, BB, BC, BD, Beese, BH, DZ,
Galbraith, Lane, and Manoli¢, the Appeals Chamber observes that Prli¢ lists specific features of
their testimony that he claims the Trial Chamber disregarded without explaining how such aspects,
whether taken individually or together, would undermine the Trial Chamber’s assessment of the
evidence or its impugned findings.678 By merely arguing that the witnesses’ testimonies were
inconsistent, or that these witnesses failed to recollect events or lacked knowledge thereof, /provided
exculpatory or uncorroborated hearsay evidence, and had motives which could affect their
reliability, Prli¢ fails to show any error in the Trial Chamber’s assessment of the evidence.5” Thus,

Prlié¢’s contentions fail.

217. Moreover, the Appeals Chamber observes that in the portion of the Trial Judgement titled
“Standards ‘Governing the Assessment of the Evidence Admitted”, the Trial Chamber discussed its
general approach to assessing witness evidence in this case.”® The Trial Chamber stated fhat, in
assessing testimonial evidence, it took into account the demeanour of the witnesses, any
discrepancies in their evidence, and their possible motives which could call into question their
reliability, as well as the time that had elapsed since the events.®®' The Trial Chamber also explicitly
addressed arguments that some Prosecution witnesses, e.g., European Community Monitoring
Mission (“ECMM”) and United Nations Protection Force (“UNPROFOR”) personnel, lacked
first-hand local knowledge and were unable to evaluate the information received from other
sources, finding that in certain cases these witnesses “had limited knowledge of the sequence of

events and limited preparation for their mission in the field”.** Recalling that a trial chamber does

76 popovic et al. Appeal Judgement, para. 135; Sainovi¢ et al. Appeal Judgement, para. 1101; Nchamihigo
A?peal Judgement, para. 48. ,

77 Popovic et al. Appeal Judgement, paras 243, 1264; D. MiloSevi¢ Appeal Judgement, para. 215. See also Kordic and
Cerkez Appeal Judgement, para. 274.

7 See Prli¢’s Appeal Brief, paras 182, 184, 187, 189, 191, 193, 196, 198, 200, 202.

% As to Prli¢’s argument that he was deprived of the right to effectively confront Witnesses BA and DZ, the Appeals
Chamber observes that Prli¢ cross-examined each witness on the circumstances in which their respective statements
were taken., See Witness BA, T. 7328-7333 (closed session) (26 Sept 2006), T. 7395-7405 (closed session) (27 Sept
2006); Witness DZ, T. 26651-26652 (closed session) (23 Jan 2008). Further, Prli¢ fails to explain how the manner in
which the witnesses were questioned by the Prosecution affected the reliability of their evidence. Similarly, regarding
Prli¢’s claim that he could not properly challenge the' evidence of Witnesses BH and Lane, he fails to show any
resulting prejudice. Accordingly, these arguments are dismissed.

%0 Trial Judgement, Vol. 1, paras 284-288.

81 Trial Judgement, Vol. 1, paras 284-287,

%2 Trial Judgement, Vol. 1, para. 288.
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not need to set out in detail why it accepted or rejected a particular witness’s testlmony,683 the
Appeals Chamber finds that the mere fact that the Trial Chamber did not expressly discuss the
specific aspects noted by Prli¢ of the testimonies of Witnesses BA, BB, BC, BD, Beese, BH, DZ,
Galbraith, Lane, and Manoli¢ does not establish that the Trial Chamber failed to consider these
aspects when assessing the witnesses’ credibility. Therefore, the Appeals Chamber finds that Prli¢
has not shown that the Trial Chamber failed to consider some aspects of the witnesses’ testimonies

and erroneously assessed their evidence.

218.  Accordingly, the Appeals Chamber finds that Prli¢ has failed to show any error in the
Trial Chamber’s assessment of the evidence of Witnesses BA, BB, BC, BD, Beese, BH, DZ,

Galbraith, Lane, and Manoli¢ and, accordingly, dismisses his ground of appeal 6.

D. Praljak’s testimony (Praljak’s Ground 55)

1. Alleged denial of a reasoned opinion (Sub-ground 55.1)

219.  Praljak submits that the Trial Chamber erred by not providing a reasoned opinion with
regard to the credibility assessment of his testimony.®** Specifically, Praljak argues that the
Trial Chamber failed to explain which parts of his testimony it found credible or not credible, and
Why.685 Praljak further argues that the Trial Chamber should have done so given the importance and
extent of his evidence.®®® Praljak concludes that the error affects the entire Trial Judgement and that

he should therefore be acquitted of all charges.®®’

220. The Prosecution responds that Praljak identifies neither any failure to address aspects of his
testimony that is sufficiently prejudicial to invalidate the Trial Judgement, nor any error that would

688

occasion a miscarriage of justice.”  In particular, the Prosecution argues that the Trial Chamber

- properly assessed Praljak’s testimony in the context of the totality of the evidence and that it was

not obliged to explain its assessment in detail %

221. The Appeals Chamber recalls that a trial chamber is not required to set out in detail why it
accepted or rejected the testimony of an accused person, nor systematically justify why it rejected
cach part of that evidence.®®® The Trial Chamber found that Praljak’s testimony was credible on

certain points, and relied on his testimony in those instances, but was hardly credible on others, in

83 See supra, para. 202. '

684 praljak’s Appeal Bricf, paras 592-593, 596, 599. See also Appeal Hearing, AT. 472 (22 Mar 2017).

%% praljak’s Appeal Brief, paras 595-596, 598.

%6 praljak’s Appeal Brief, paras 594-595, 598-599.

7 praljak’s Appeal Brief, para. 592; Praljak’s Reply Brief, para. 125.

8 Prosecution’s Response Brief (Praljak), para. 329. See Prosecution’s Response Brief (Praljak), para. 333.
% Prosecution’s Response Brief (Praljak), paras 330-331.
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particular when seeking to limit his responsibility in respect of certain allegations.®*! In making this
finding, the Trial Chamber does not cite to specific parts of Praljak’s evidence, nor does it refer to
other parts of the Trial Judgement where it discussed Praljak’s testimony in more detail. However,
in referring generally to the volume and importance of his evidence, Praljak does not demonstrate
how the lack of a more detailed discussion of this evidence invalidates the Trial Judgement. As
such, he has not met the burden of proof required for an appellant alleging an error of law on the

basis of a lack of a reasoned opinion. Praljak’s sub-ground of appeal 55.1 is dismissed.

2. Alleged failure to properly assess Praljak’s testimony (Sub-ground 55.2)

222.  Praljak submits that the Trial Chamber erred by failing to properly assess his festimony.692
In particular, Praljak argues that the Trial Chamber: (1) wrongly found that his testimony contained
inherent contradictions and distorted his words to suit its preconceptions; and (2) ignored some of
his testimonyveven if it was confirméd by other evidence.”” As a result, Praljak submits that the
Trial Chamber reached erroneous conclusions affecting the entire Trial Judgement and that he

should be acquitted of all charges.”*

223. The Prosecution responds that Praljak fails to show that the Trial Chamber abused its
discretion when assessing his credibility.®® Specifically, the Prosecution submits that Praljak’s
arguments should be summarily dismissed, as: (1) his contention that the Trial Chamber distorted
his testimony in order to confirm its preconceptions merely repeats arguments made elsewhere; and
(2) the alleged disregard of his testimony is a mere assertion that the Trial Chamber failed to

. . . . 696
interpret the evidence in a particular manner. ?

224. The Appeals Chamber observes that Praljak bases his arguments on cross-references to
other sections of his appeal brief,”’ which the Appeals Chamber dismisses elsewhere.®”® His
arguments that the Trial Chamber wrongly found that his testimony contained inherent

contradictions and distorted his words to suit its preconceptions are dismissed as either

0 Karera Appeal Judgement, paras 20-21. See also supra, para. 202.

1 Trial Judgement, Vol. 1, para. 399.

92 praljak’s Appeal Brief, paras 592, 600-602.

%3 praljak’s Appeal Brief, paras 600-601; Praljak’s Reply Brief, para. 124.

4 praljak’s Appeal Brief, paras 592, 602; Praljak’s Reply Brief, para. 125.

%5 Prosecution’s Response Brief (Praljak), para. 329. See Prosecution’s Response Brief (Praljak), para. 333.
96 prosecution’s Response Brief (Praljak), para. 332.

%7 See Praljak’s Appeal Brief, para. 601, referring to, inter alia, Praljak’s Appeal Brief, paras 378 (sub-ground of
appeal 38.1), 404 (sub-ground of appeal 39.1), 437 (sub-ground of appeal 40.4), 462 (ground of appeal 42), 495
(sub-ground of appeal 45.1).

®% See infra, paras 1837, 1844-1852 (dismissing Praljak’s Appeal Brief, para. 378), 1892, 1895 (dismissing Praljak’s
Appeal Brief, para. 437), 1912, 1914-1918 (dismissing Praljak’s Appeal Brief, para. 404), 1950, 1954-1957 (dismissing
Praljak’s Appeal Brief, para. 462), 2038, 2042-2054 (dismissing Praljak’s Appeal Brief, para. 495).
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unsubstantiated or for lack of possible impact on the relevant findings of the Trial Chamber.* His
argument that the Trial Chamber ignored some of his testimony even if it was confirmed by other
evidence is not supported by the reference he provides to his appeal brief.””® The Appeals Chamber
considcrs that Praljak has failed to demonstrate that the Trial Chamber abused its discretion in
assessing his testimony and reached erroneous conclusions affecting the entire Trial Judgement.

The Appeals Chamber therefore dismisses Praljak’s sub-ground of appeal 55.2.
E. Conclusion

225. The Appeals Chamber dismisses all challenges to the Trial Chamber’s assessment of the

credibility of witnesses.

9 See infra, paras 1837, 1844-1852 (dismissing Praljak’s Appeal Brief, para. 378), 1892, 1895 (dismissing Praljak’s
Appeal Brief, para. 437), 1912, 1914-1918 (dismissing Praljak’s Appeal Brief, para. 404), 2038, 2042-2054 (dismissing
Praljak’s Appeal Brief, para. 495).

™ See Praljak’s Appeal Brief, para. 601, referring to, inter alia, Praljak’s Appeal Brief, para. 462. See also infra, paras
1950, 1954-1957 (dismissing Praljak’s Appeal Brief, para. 462).
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VI. CHALLENGES TO CHAPEAU REQUIREMENTS OF ARTICLE 2 OF
THE STATUTE |

226. The Trial Chamber convicted Prli¢, Stoji¢, Praljak, Petkovid, Corié, and Pusi¢ of various
crimes ‘as grave breaches of the Geneva Conventions under Article 2 of the Statute, namely, wilful
killing, inhuman treatment, the extensive destruction of property not justified by mﬂitary necessity
and carried out unlawfully and wantonly, the appropriation of property not justified by military
necessity and carried out unlawfully and wantonly, deportaﬁon, the unlawful transfer of civilians,
and the unlawful confinement of civilians. In so doing, the Trial Chamber found that the chapeau
requirements of Article 2 of the Statute were satisfied on the basis that in almost all municipalities
relevant to the Indictment: (1) an armed conflict existed between the HVO and the ABiH;”! (2) the
armed conflict was international in character due to both the direct involvement of the Army of the
Republic of Croatia (“HV”) in the conflict, and the overall control wielded by Croatia and its
military, the HV, over the HVO;”* (3) the acts charged as crimes pursuant to Article 2 of the
Statute were closely linked to that international armed conflict;”” and (4) the relevant acts were

committed against persons and property protected under the relevant Geneva Conventions.”%*

227. Recalling that the civilian population and civilian property in occupied territory are
protected and may be the subject of grave breaches of the Geneva Conventions, the Trial Chamber
also held that it was necessary for it to establish the existence of an occupation when crimes were
alleged under Article 2 of the Statute in places and on dates for which the Trial Chamber was
unable to establish the existence of a conflict between the HVO and ABiH."” Accordingly the
Trial Chamber analysed the evidence and found that the HVO, over which Croatia’s army, the HV,
wielded overall control, occupied: (1) Prozor Municipality from August to December 1993;"%°
(2) the villages of Dusa, Hrasnica, Zdrimci, and Uzri¢je in Gornji Vakuf Municipality after
18 January 1993; (3)the villages of Sovi¢i and Doljani- in Jablanica Municipality after
17 Abﬂl 1993; (4) West Mostar from May 1993 to February 1994; (5) Ljubuski Municipality in
August 1993; (6) Stolac Municipality in July and August 1993; (7) Capljina Municipality from

"1 See Trial Judgement, Vol. 3, para. 514.

72 SeeTrial Judgement, Vol. 3, paras 529-531, 543-544, 567-568.

"% SeeTrial Judgement, Vol. 3, para. 624,

04 See, e.g., Trial Judgement, Vol. 3, paras 611, 618-619.

7% See Trial Judgement, Vol. 3, paras 574-575. See also Trial Judgement, Vol. 3, para. 576 (on the crime of deportation
as a transfer across the boundary of occupied territory).

706 The Trial Chamber in particular found that the town of Prozor was occupied by the HVO from 24 to
30 October 1992 and that the village of Parcani was occupied at least during the days following the attack of
17 April 1993. See Trial Judgement, Vol. 3, para. 589.

95 e
Case No. IT-04-74-A 29 November 2017



23827

July to September 1993; and (8) the town of Vare§ and the village of Stupni Do in Vares
Municipality after 23 October. 199377

228..  The Appellants do not contest the chapeau requirements laid down by the Trial Chamber for
the application of Article 2 of the Statute,”® but rather challenge the Trial Chamber’s findings that
the requirements were satisfied in this case.”” The Appeals Chamber will address these challenges

below.

A. Existence of an International Armed Conflict

1. Scope of the international armed conflict

229. At the outset, the Appeals Chamber observes that the Trial Chamber examined whether a
state of occupation existed in those municipalities where, in its view, no international armed
conflict had been proven.710 Limiting the scope to situations where “there is resort to armed force
between States or protracted armed violence between government authorities and organised armed

» T the Trial Chamber examined the “resort to armed

group or between such groups within a State”,
force” on a municipality-by-municipality basis, concluding that an international armed conflict
existed in most, but not all, of the municipalities covered by the Indictment.”'? This conclusion was
reached despite all of these municipalities being part of BiH that constituted the territory of the

conflict between the HVO and ABiH.

230. The Appeals Chamber recalls that an armed conflict is not linﬁted to the specific
geographical municipalities where acts of violence and actual fighting occur, or to the specific
periods of actual combat. Rather, the question of whether a situation constitutes an “armed conflict”
requires a holistic evaluation of the parameters of the conflict. As the Abpeals Chamber held in the
Tadic case, “the temporal and geographical scope of both internal and international armed conflicts
extends beyond the exact time and place of hostilities”.”'® In the Kordi¢ and Cerkez case, the
Appeals Chamber upheld the Trial Chamber’s conclusion that in determining the international

character of a conflict “all that is required is a showing that a state of armed conflict existed in the

"7 See Trial Judgement, Vol. 3, paras 578-589. .
%8 See Trial Judgement, Vol. 1, para. 83.
" Prli¢’s Appeal Brief, paras 652-668; Stoji¢’s Appeal Brief, paras 406-420; Praljak’s Appeal Brief, paras 7- 41
Praljak’s Reply Brief, paras 6-13; Petkovi¢’s Appeal Brief, paras 410-429; Cori¢’s Appeal Brief, paras 67-74; Puii¢’
gpeal Brief, paras 230-234.
See Trial Judgement, Vol. 3, paras 575, 577-580, 583-585, 587-589. The Tr1a1 Chamber also examined the existence
of a state of occupation where the crime of deportation was alleged. See Trial Judgement, Vol. 3, para. 576.
M See Trial Judgement, Vol. 1, para. 84, referring to Kunarac et al. Appeal Judgement, para. 56, Tadi¢
gpeal Decision on Jurisdiction, para. 70.
See Trial Judgement, Vol. 3, paras 528-544. See also Trial Judgement, Vol. 3, paras 545-568.
"3 Tadi¢ Appeal Decision on Jurisdiction, para. 67. %
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larger territory of which a given location forms a part”.714 Concerning the temporal scope, the
Appeals Chamber has emphasised that:

International humanitarian law applies from the initiation of [an armed conflict] and extends

beyond the cessation of hostilities until a general conclusion of peace is reached; or, in the case of

internal conflicts, a peaceful settlement is achieved. Until that moment, [it] continues to apply in

the whole territory of the warring States or, in the case of internal contlicts, the whole territory
under the control of a party, whether or not actual combat takes place there.”"

231. The Appeals Chamber recalls that the Trial Chamber held, in accordance with the
Appeals Chamber’s jurisprudence, that it was not nécessary, for the purpose of classifying an armed
conflict as international or non-international, to prove that troops were present in each of the places
where crimes were committed.”'® Similarly, it noted that to prove the nexus between the crimes and
the armed conflict or occupation, it was not necessary to show that fighting took place in the same
municipalities where alleged crimes were committed, but only that the crimes were directly

" connected with the hostilities taking place in other parts of the tem'tory.717

232.  The Appeéls Chamber considers that while stating the law correctly, the Trial Chamber
erred when applying it and in finding that crimes committed where no active combat occurred were
not committed in an international armed conflict situation.”*® The Appeals Chamber is satisfied that
the Trial Chamber’s finding that the HVO and ABiH were engaged in hostilities amounting to an
international armed conflict in specific parts of BiH territory and during specific time periods
relevant to the Indictment,”" was sufficient for the Trial Chamber to apply the “grave breaches”
regime of the Geneva Conventions to all crimes committed anywhere on the entire BiH territory
and at any time until the end of the armed conflict and in close connection with that conflict.
Article 2 of the Statute thus applies irrespective of whether such crimes were perpetrated in zones
of active combat. In light of the above principles, the Trial Chamber’s rigid differentiation between
cri’mes committed in places where and while active fighting was taking place, and crimes

committed in places where no active combat was taking place at the time of the commission of the

™ Kordi¢ and Cerkez Appeal Judgement, para. 314. See also Kordic¢ and Cerkez Appeal Judgement, para, 320,
referring to Kordi¢ and Cerkez Trial Judgement, para. 70 (“it would be wrong to construe the Appeals Chamber’s
Decision [in Tadic] as meaning that evidence as to whether a conflict in a particular locality has been internationalised
must necessarily come from activities confined fo the specific geographical area where the crimes were committed, and
that evidence of activities outside that area is necessarily precluded in determining that question™).

™5 Tadi¢ Appeal Decision on Jurisdiction, para. 70. The Appeals Chamber also stated that “the very nature of the
[Geneva] Conventions [...] dictates their application throughout the territories of the parties to the conflict; any other
construction would substantially defeat their purpose”. Tadi¢ Appeal Decision on Jurisdiction, para. 68. See also Kordic~
and Cerkez Appeal Judgement, para. 321 (“Once an armed conflict has become international, the Geneva Conventions
apply throughout the respective territories of the warring parties.”).

"6 See Trial Judgement, Vol, 1, para. 85, Vol. 3, para. 518.

7 See Trial Judgement, Vol. 3, para. 623. See also Trial Judgement, Vol. 1, para. 109.

"% See Trial Judgement, Vol. 1, para. 85, Vol. 3, paras 514, 517-518. Cf. Trial Judgement, Vol. 3, para. 575 (in the
context of occupation), Appeal Hearing, AT. 302-305 (21 Mar 2017). '
9 See Trial Judgement, Vol. 3, paras 514, 517.
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crimes but which were occupied by the HVO (and during that occupation)’® was only necessary
vis-a-vis crimes allegedly committed against persons or property in the context of occupied

territory, as will be discussed below.™

233. The Appeals Chamber, therefore, reverses as legally erroneous the Trial Chamber’s
conclusions that there was no international armed conflict in the places covered by the Indictment
where no active combat was taking place, i.e. West Mostar, the municipalities of Prozor,
Gornji Vakuf, Jablanica, Stolac, Ljubuski, and Capljina, the town of Vares, and the village of

Stupni Do.”* : '

2. Alleged error of law with regard to the application of the overall control test

(Praljak’s Sub-ground 1.4 and Cori¢’s Sub-ground 3.1in part)

(a) Arguments of the Parties

234, Praljak and Corié¢ allege that the Trial Chamber erred in finding that the armed conflict
between the HVO and ABiH was international in character on the basis of its erroneous conclusions
that: (1) HV units participated directly in the conflict; and (2) the Republic of Croatia had overall
control over the HVO, based on its organising, co-ordinating, or planning of military operations and
its financing, training, and equipping of the HVO.”” In this respect, the Appeals Chamber
understands Praljak’s argument that “global control is extremely disputed in international law and
rejected by the International Court of Justice (“ICJ”), and Cori¢’s related argument that the “ICJ
emphasizes the concept of effective control of operations.” to be that the Trial Chamber should have
applied the “effective control” test, consistent with the precedent of the ICJ, and not the “overall
control” test, as established by the Appeals Chamber in the Tadi¢ Appeal Judgement (“Overall

Control Test™).”**

235.  In his submissions, Praljak recognises that, irrespective of the similarities between the
various cases tried by the Tribunal, each trial chamber of the Tribunal is to make an individual

assessment as to whether the evidence before it establishes the existence of an international armed

20 See Trial Judgement, Vol. 3, para. 575 where “the Trial Chamber was unable to establish the existence of a conflict
between the ABiH and the HVO”).

2! See Trial Judgement, Vol. 3, paras 574-576. See infra, paras 298-345.

722 See Trial T udgement, Vol. 3, paras 578-589. The Appeals Chamber notes that the related issue of whether a state of
armed conflict and occupation can co-exist will be discussed below. See infra, para. 335.

72 Praljak’s Appeal Brief, paras 32-41; Cori¢’s Appeal Brief, paras 67-74.

7 Praljak’s Appeal Brief, paras 33-36 (emphasis removed), referring to, infer alia, Tadi¢ Appeal Judgement,
paras 90-144, Aleksovski Appeal Judgement, paras 134, 145, Bosnia Genocide Judgement, paras 403-406;
Appeal Hearing, AT. 375-377 (22 Mar 2017); Cori¢’s Appeal Brief, paras 71, 73, referring, inter alia, to Tadic
Appeal Judgement, paras 137-138, Nicaragua Activities Judgement, paras 110, 112, 115, 215-220.
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conflict at a particular place and time.”® Nevertheless, Praljak argues that the Prosecution’s failure
to plead an international armed conflict in three other cases before the Tribunal, involving the
responsibility of ABiH officers in the same HVO-ABiH conflict,”® casts doubt on the international
character of the conflict at issue in this case.”’ Praljak argues that this inconsistent approach by the
Prosecution could prejudice the Tribunal’s credibility and should have prompted the Trial Chamber
to consider “with particular attention” the issue and to have established beyond reasonable doubt

that the conflict was international, which, he asserts, it failed to do.”®

236. The Prosecution responds that the Trial Chamber’s application of the Overall Control Test
was consistent with the jurisprudence of the Appeals Chamber.”” It also submits that Praljak’s
arguments are irrelevant and unsubstantiated.””® The Prosecution asserts that Praljak’s claims
contradict his own submission regarding the importance of maintaining a case-by-case approach to

these determinations.”>!
(b) Analysis

237.  The Trial Chamber found that the armed conflict was international in character due both to
the direct involvement of the HV in the conflict pitting the HVO and ABiH against each other, and
to the overall contro] wielded by the HV and by Croatia over the HVO.?

238. The Appeals Chamber recalls that the Tadi¢ Appeal Judgement established the Overall
Control Test to specify “what degree of authority or control must be wielded by a foreign State
over armed forces fighting on its behalf in order to render international an armed conflict which is
prima facie internal”.”** The Appeals Chamber notes in this regard that the ICJ refrained from
taking a position on whether the Overall Control Test employed by the Appeals Chamber in the

Tadic case was correct.””* The Appeals Chamber considers that Praljak and Cori¢ have presented no

2 Praljak’s Appeal Brief, para. 37.

26 Ppraljak’s Appeal Brief, para. 38, referring to Deli¢ Indictment, HadZihasanovié et al. Indictment; Halilovié
Indictment. :
2T Praljak’s Appeal Brief, para. 38.
728 Praljak’s Appeal Brief, paras 39-41.

Prosecutlon s Response Brief (Praljak), para. 13; Prosecution’s Response Brief (Corid), para. 63.

% Prosecution’s Response Brief (Praljak), para. 22.
7! Prosecution’s Response Brief (Praljak), para. 22.
2 See Trial Judgement, Vol. 3, para. 568. See also Tr1a1 Judgement, Vol. 3, paras 528-556, 559-567.
™3 Tadi¢ Appeal Judgement, para. 97 (emphasis in original). See also Tadic Appeal Judgement, para. 145. This test has
since also been applied by the ICC. See The Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06,
Decision on the Confirmation of Charges, 29 January 2007 (“Lubanga Confirmation of Charges Decision”), para. 211;
Lubanga Article 74 Judgement, para. 541.

* Bosnia Genocide Tudgement, para. 404. The ICJ specifically held that, “[i]nsofar as the ‘overall control’ test is
employed to determine whether or not an armed conflict is international, which was the sole question which the [ICTY]
Appeals Chamber was called upon to decide [in the Tadic case], it may well be that the test is applicable and suitable.”
Bosnia Genocide Judgement, para. 404, See also Bosnia Genocide Judgement, paras 405-407.
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cogent reason why the Appeals Chamber should depart from its well-settled precedent regarding the

Overall Control Test as applied by the Trial Chamber.”*® It therefore dismisses this argument.

239. With regard to Praljak’s argument that the Prosecution failed to plead an international
armed conflict in other cases before the Tribunal, the Appeals Chamber recalls that Praljak himself
concedes that the character of a conflict alleged in a case shall only be determined on the basis of
the facts and evidence pertaining to that case.”® It is well-settled in the Tribunal’s jurisprudence
that the Prosecution possesses broad discretion as to what to plead in each case.”’ Moreover,
contrary to what Praljak suggests, there is no indication that the Trial Chamber did not consider the
nature of the conflict with the required attention. Rather, this issue was extensively considered by

the Trial Chamber.”® The Appeals Chamber therefore dismisses this argument.

240. The Appeals Chamber therefore dismisses Praljak’s sub-ground of appeal 1.4 and Cori¢’s
sub-ground of appeal 3.1 in part. '

3. Alleged errors of fact with regard to classifying the conflict as international (Prlié’s Sub-ground

19.1, Praljak’s Sub-grounds 1.1 and 1.2, Petkovié’s Sub-grounds 7.1.1 in part, 7.1.2, and 7.1.4)

(a) Arguments of the Parties

241,  Petkovi¢ submits that as the internal conflict - was between “two equal entities in BiH”, the
HVO and the ABiH, and not between the HVO and the State or de jure government of BiH, the

1.739

Trial Chamber erred by classifying the conflict as internationa In his Viéw, to qualify as

international, an internal conflict must necessarily involve an official or de jure government.’*

242,  Prlié, Praljak, and Petkovié further argue that the Trial Chamber erred in finding that there
was an international armed conflict in BiH because HV troops were deployed on the “southern
front” which covered part of HZ(R) H-B in BiH but also neighbouring territory in Croatia, and

Montenegro.”*! Prli¢ and Praljak submit that the Trial Chamber ignored evidence that because of

5 See Aleksovski Appeal Judgement, paras 107-109; Tadi¢ Appeal Judgement, paras 116-123. See also Tadi¢
A(I))peal Judgement, paras 125-144.

% See Praljak’s Appeal Brief, para. 37 & fns 75-76. The Appeals Chamber recalls that the principle that the character
of an armed conflict should be determined on a case-by-case basis has been affirmed by this Tribunal. See, e.g., Kordic"
and Cerkez Appeal Judgement, para. 320, '
7 See generally Celebici Appeal Judgement, paras 601-605.

8 See Trial Judgement, Vol. 3, paras 517-568.

9 Petkovi¢’s Appeal Brief, para. 415 (emphasis omitted); Petkovi¢’s Reply Brief, para. 83.

™0 petkovic’s Appeal Brief, paras 413-415, referring to, inter alia, Tadic¢ Appeal Judgement, para. 84; Petkovié’s Reply

Brief, paras 83-84.
100

™ Prli¢’s Appeal Brief, paras 652-653; Praljak’s Appeal Brief, paras 8-11; Petkovié’s Appeal Brief, para. 418.
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persistent JNA attacks from BiH territory and BiH’s inability or unwillingness to stop them, Croatia

had to cross into BiH to defend its own territory and that this was done in self-defence.’*

243. The Prosecution responds that the conflict was not between two equal entities of BiH but
between the ABiH - acting under Alija Izetbegovié, whose government was the legitimate authority
of BiH — and the HZ(R) H—B,‘Which was not a legitimate power.743’ The Prosecution points in this
regard to the Trial Chamber’s findings that the HZ(R) H-B had been declared unconstitutional by
the BiH Constitutional Court in September 1992, and that the legitiméte authorities of BiH had
continuously rejected the HZ(R) H-B and the HVO’s authority.74

244,  Asto Prli¢’s, Praljak’s, and Petkovic¢’s arguments with regard to the location of the southern
front, the Prosecution responds that the Trial Chamber reasonably concluded that the southern front
included both territory in BiH and areas of southern Croatia, and submits that the Trial Chamber
correctly found that HV forces were present on BiH territory during the conflict in question, thus

evidencing the HV’s direct involvement in BiH.™

(b) Analysis

245. The Trial Chamber found that there was an international armed conflict between the HVO

and the ABiH which was:

fundamentally internal, inasmuch as it took place between two entities of the [Republic of Bosnia
and Herzegovina (following independence) (“RBiH™)]. In determining whether this conflict,
internal as of first impression, possesses the qualification of an international armed conflict, it is
necessary to prove either (1) the direct involvement of armed troops from Croatia in BiH alongside
the HVO, or (2) that the HVO was either an organised hierarchically structured group over which
Croatia wielded overall control, or was not an organised group, or was a group of isolated
individuals, and that this grouP or these individuals acted as instruments of Croatia or complicitly
with the Croatian authorities.”

246. The Appeals Chamber notes that the Trial Chamber applied the Overall Control Test as laid
down in the Tadi¢ Appeal Judgement to determine when armed forces fighting in an armed conflict
which is “prima facie internal” may be regarded as acting on behalf of a foreign. Power.”*” The

Appeals Chamber notes that the Trial Chamber then went on to examine the evidence adduced to

™2 Prii¢’s Appeal Brief, paras 653-654, referring to, inter alia, Ivan Beneta, T. 46570-46572 (9 Nov 2009),
46697-46698 (10 Nov 2009), Radmilo Jasak, T. 48632 (20 Jan 2010); Praljak’s Appeal Brief, paras 8-11, referring to,
inter alia, Ivan Beneta, T. 46564, 46572-46573 (9 Nov 2009), 46668- 46669 (10 Nov 2009), Radmilo Jasak, T. 48632
(20 Jan 2010).

™3 Prosecution’s Response Brief (Petkovic), para. 300.

™ Prosecution’s Response Brief (Petkovi€), para. 300, referring to Trial Judgement Vol 1, paras 426, 432-433, 457,
459, 467, Vol. 2. para, 341.

™ Prosecution’s Response Brief (Prlic), para. 414; Prosecution’s Response Brief (Praljak), paras 11-12.

8 Trial Judgement, Vol. 3, para. 523.

™7 Tadi¢ Appeal Judgement, paras 90, 97. See also Tadi¢ Appeal Judgement, para. 120, referrmg to “an orgamsed and
hierarchically structured group.’ (

!

{
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find that the HVO, an organised and hierarchically-structured group, was under Croatia’s overall -
control, concluding that the conflict was therefore international.”® The Appeals Chamber considers
that Petkovi¢ consequently has failed to show any error on the part of the Trial Chamber in

classifying the conflict as international.

247. As to his argument that an international armed conflict requires an official or de jure
government as one of its parties, the Appeals Chamber notes that Petkovi¢ ignores relevant findings
of the Trial Chamber that, at the time, Izetbegovi¢’s government was recognised by the
international community as the legitimate government of BiH, with the ABiH as its army.’*
Petkovic¢’s argument that there was no State or de jure government involved in the armed conflict
therefore fails. With regard to Petkovi¢’s claim that the HVO and the ABiH were “equal entities of
the RBiH”, the Appeals Chamber observes that the Trial Chamber did not deem them to be “equal”
entities but “two entities of the RBiH”.” The Appeals Chamber therefore dismisses Petkovié’s

arguments.

248.  With respect to the challenges made to the findings on the location of the southern front, the
Trial Chamber found that the southern front crossed through a portion of the HZ(R) H-B and that
there were HV troops on the southern front in BiH at all times relevant to the Indictment.”’ The
Appeals Chamber notes that Prlié, Praljak, and Petkovi¢ concede that the southern front crossed
through portions of the HZ(R) H-B, and considers that even if this may have been done in self-
defence, as Prli¢ and Praljak contend, this consideration does not undermine the Trial Chamber’s
impugned finding that the HV in fact crossed into BiH ‘territory. With regard to the allegation that

the Trial Chamber ignored evidence of JNA attacks in making this finding, >

the Appeals Chamber
notes that, contrary to Prli¢’s, Praljak’s, and Petkovi¢’s submissions, the Trial Chamber relied on,
inter alia, some of the allegedly ignored evidence, including Defence Witnesses Ivan Beneta’s and
Radmilo Jasak’s testimonies, to find that there were HV troops on the southern front in BiH at times

753

relevant to the Indictment.””” The Appeals Chamber thus dismisses these arguments.

249.  For the foregoing reasons, the Appeals Chamber dismisses Prli¢’s sub-ground of appeal
19.1 in part, Praljak’s sub-ground of appeal 1.1 in part, and Petkovi¢’s sub-grounds 7.1.1 in part,
7.1.2, and 7.1.4 in part.

8 See Trial Judgement, Vol. 3, paras 524-567.

™9 See Trial Judgement, Vol. 1, paras 426-427, 432-433,
70 See supra, para. 245.

P! See Trial Judgement, Vol. 3, paras 529-530.

™2 See Prli¢’s Appeal Brief, para. 653, fns 1659, 1661 and references cited therein; Praljak’s Appeal Brief, para. 8, fn. 5
and references cited therein.

™3 See Trial Judgement, Vol. 3, paras 529-530 & fns 1100-1102, referring to Ivan Beneta, T. 46559-46560
(9 Nov 2009), 46672(10 Nov 2009), Radmilo Jasak, T. 48860 (25 Jan 2010). See also infra, para. 267.
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4. Challenges to Croatian intervention in the HVO-ABiH conflict

250.  The Trial Chamber found that the HV, and thus Croatia, was directly involved alongside the
HVO in the conflict between the HVO and the ABiH at all relevant times and in most of the camps
and municipalities relevant to the Indictment.””* The Trial Chamber also found that Croatia
intervened indirectly and wielded overall control over the HVO.” Because of both the HV’s and
Croatia’s direct and indirect involvement — the overall control wielded by the HV and Croatia —
over the HVO, the Trial Chamber concluded that the armed conflict between the HVO and the

— . . . 756
ABiH was international in character.

251. The Appeals Chamber will now tumn to the Appellants’ various challenges to the
Trial Chamber’s finding that the armed conflict was international in character, due to both the direct
involvement of Croatia’s military, the HV, in the conflict, and the overall control wielded by
Croatia and the HV over the HVO.” It will specifiéally discuss the challengesvmade to the findings
on: (1) the presence and engagement of HV soldiers in the conflict; (2) Croatia’s organisation,
‘co-ordination, and planning of the military operations of the HVO, including the alleged voluntary
nature of the participation of HV troops in the HVO-ABiH conflict; and (3) the military reports
shared between the HVO and the HV.

(a) Direct involvement of HV soldiers and units in the conflict (Prli¢’s Sub-grounds 19.1 in part

and 19.2. Stojié’s Sub-sround 54.1, Praljak’s Sub-grounds 1.1 in part, 1.2 in part, 1.3 in part, and

1.4 in part, Petkovi¢’s Sub-erounds 7.1.1 in part, 7.1.3 and 7.1.4 in part, Cori¢’s Sub-ground 3.1 in

part, and PusSi¢’s Ground 7 in part)

(i) Arguments of the Parties

252.  Cori¢ argues that there was no documentary evidence showing there was an international
armed conflict between BiH and Croatia and no reasonable trier of fact could have reached such a
conclusion.”® Cori¢ asserts that, in fact, there is documentary evidence to the contrary — showing

that the HVO and ABiH were allies and any support given to the HVO by Croatia was support

5% Trial Judgement, Vol. 3, paras 528-543.

55 Trial Judgement, Vol. 3, paras 545-567.

5% Trial Judgement, Vol. 3, paras 544-545, 568.
7 See Prli¢’s Appeal Brief, paras 653-658, 660, 662-668; Stoji¢’s Appeal Brief, paras 406-419; Praljak’s Appeal Brief,
paras 12-15, 18-20, 29-30, 35; Praljak’,s Reply Brief, paras 7, 9, 12; Petkovié’s Appeal Brief, paras 418-423, 425-429;
Petkovié’s Reply Brief, paras 85-87; Cori¢’s Appeal Brief, paras 67-68, 70-74; Corié¢’s Reply Brief, para. 24; Pufi¢’s
Agp,eal Brief, paras 230, 232-233. ‘

5% Cori¢’s Appeal Brief, paras 70-71; Appeal Hearing, AT. 581-582 (24 Mar 2017).
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given to one of the constituent parts of the ABiH and as such cannot be considered hostile to or an

act of war against BiH.” Petkovié also argues that the HVO and ABiH were allies at the time.”*

253.  Petkovi¢ additionally points out that the Indictment includes allegations about the existence
of an international armed conflict for the period from July 1993 and thus the Trial Chamber should
not have made factual findings for the period prior to July 1993.7%! Pusi¢ likewise notes that the
Indictment only refers to Croatian involvement in the HVO-ABiH conflict in July 1993.7
According to Petkovi¢, the two reports cited by the Trial Chamber to demonstrate the HV’s
participation in HVO operations were from July and November 1993 and neither of these reports
nor any other evidence cited by the Trial Chamber showed the deploymeﬁt of HV troops to the

southern front prior to July 199374

254.  Prli¢ and Praljak claim that the Trial Chamber erroneously concluded that HV units
participated in the conflict between the HVO and the ABiH, and that the mere presence of HV
soldiers or units on BiH territory is neither sufficient nor conclusive evidence that the HV was
operating at the behest of Croatia.”®* Petkovi¢ submits that the Trial Chamber erred in inferring that
whole HV units were present in BiH from the presence of HV members in the HVO. Prli¢, Stojic,
and Praljak further argue that the Trial Chamber erred in concluding from the mere presence of
some HV elements “in the service of the HVO” that they were there on the direct order of
Croatia.” Prli¢ and Praljak contend that while individual HV members were permitted to volunteer
for either the HVO or the ABiH, HV units were not permitted -to join the HVO or the ABiH."
Praljak adds that HV officers volunteering for both the HVO and the ABiH were temporarily
relieved of their duties in the HV.”®® Citing ICC and ICJ jurisprudence, as well as the Tadic Appeal

Judgement and Kordi¢ and Cerkez Appeal Judgement, Stoji¢ contends that the mere presence of

™9 Cori¢’s Appeal Brief, para. 70 & fns 177-185 and references cited therein; Appeal Hearing, AT. 582-583
(24 Mar 2017).

790 petkovid’s Appeal Brief, para. 418, Petkovié asserts that the HV was engaged in the spring and summer of 1992 until
July 1992 when HV General Janko Bobetko withdrew HV troops from BiH territory. Petkovié’s Appeal Brief,

ara. 418.

%! Petkovic’s Appeal Brief, paras 416-417; Petkovi¢’s Reply Brief, para. 84.

72 Pugi¢’s Appeal Brief, para. 232.

75 Petkovic’s Appeal Brief, paras 419-420.

7 prli¢’s Appeal Brief, paras 657-658; Praljak’s Appeal Brief, para. 32; Praljak’s Reply Brief, para. 9.
8 Petkovié’s Appeal Brief, paras 422, 425. The Appeals Chamber also considers this argument in the context of
Petkovié’s challenges to the findings on Croatia’s indirect control over the HVO. See infra, para. 278.

756 prli¢’s Appeal Brief, para. 659, referring to Kordic and Cerkez Appeal Judgement, para. 359; Stoji¢’s Appeal Brief,
para. 408, referring to Kordi¢ and Cerkez Appeal Judgement, para. 359; Praljak’s Reply Brief, para. 7. See also
Praljak’s Appeal Brief, paras 22, 32, referring to Kordic and Cerkez Appeal Judgement, para. 359. Stoji¢ also argues
that the Trial Chamber erronecusly held that it “matters little” whether HV members participated in the BiH conflict as
volunteers to determine whether they were there on Croatia’s direct order. Stoji¢’s Appeal Brief, para. 408. See infra,
Paras 277, 285.

7 Prlig’s Appeal Brief, paras 660-661; Praljak’s Appeal Brief, paras 18-19. The Appeals Chamber observes that
Praljak repeats these same arguments when challenging the Trial Chamber’s findings on the Overall Control Test.
See infra, paras 277, 285.

768 Praljak’s Appeal Brief, paras 18-19, 32. {
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foreign troops in a conflict zone is insufficient to render a conflict international and thus asserts that
the Trial Chamber’s relevant findings were wrong.’® Stoji¢ also claims that the Trial Chamber
erred in finding that the HV directly participated in the conflict in Prozor and Soviéi — the only two
occasions when the Trial Chamber specifically found HV direct participation.770 In this regard,
Stoji¢ argues that no reasonable trier of fact could have found that the HV attacked Prozor on 23
October 1992 based on the inconclusive evidence cited by the Trial Chamber.”’" Similarly, Stoji¢
~argues that no reasonable trier of fact could have concluded that soldiers from the HV participated
alongside the HVO in the 17 April 1993 Sovidi attack, as the Trial Chamber erroneously relied on

. : . 72
inconclusive and vague evidence.”

255.  Prli¢ and Praljak argue that in establishing the presence of HV units in the conflict zone, the
Trial Chamber erroneously relied upon the uncorroborated testimonies of Prosecution Witnesses
Omer Hujdur, Philip Watkins, DW, and Klaus Johann Nissen.”” Prli¢ and Praljak argue that:
(1) Witness DW, a member of an international organisation, only provided hearsay testimony,
recanted his statement, and had no direct knowledge of the HV’s presence in BiH; (2) Hujdur,'a
Muslim inhabitant of Prozor, did not have actual knowledge of the HV’s presence in BiH;
(3) Watkins, an ECMM observer, inappropriately inferred the HV’s presence solely on the basis of
the weapons he saw; and (4) Nissen testified that the ECMM, of which he was a member, had no
direct knowledge and had not observed HV troops in BiH.”™

256. To the extent that HV troops were present on BiH territory during the relevant period, Prlié
and Praljak allege that this presence — and any military bperations by the HV inside the territory —
was justified on self-defence grounds, as the JNA was crossing into BiH territory to attack
Croatia.”” Prli¢ and Praljak note that because the topography of the area prevented the HV forces
from properly defending Croatia against VRS/JNA attacks from within Croatian borders, the HV
needed to use border regions to defend Croatia.”’ According to Prli¢ and Praljak, the

Trial Chamber failed to take into account the Serbian aggression against Croatia in determining

7% Stoji¢’s Appeal Brief, paras 406-407.
77 Stoji¢’s Appeal Brief, paras 409-411.
m Stoji¢’s Appeal Brief, para. 410, referring to Exs. P09989, P09925, P09204 (confidential), P01542,
P01656 (confidential), P09926, P09400, Omer Hujdur, T. 3508-3510 (20 June 2006). Stoji¢ also submits that since the
Trial Chamber found that the JCE commenced in January 1993, the HV’s involvement in the earlier 17 October 1992
Prozor attack is irrelevant. Stojié’s Appeal Brief, para. 410. Stoji¢ also argues that the Trial Chamber failed to consider
that, even if HV troops participated in this attack, they may have done so voluntarily. Stoji¢’s Appeal Brief, para. 410. -
2 Stojié’s Appeal Brief, para. 411, referring to Exs. P02620, 2D00285, P09870 (confidential), Christopher Beese,
T. 3222-3224 (15 June 2006). Stoji¢ also argues that the Trial Chamber failed to consider that, even if HV soldiers
Earticipated in this attack, they may have done so voluntarily. Stoji¢’s Appeal Brief, para. 411.

™ Prli¢’s Appeal Brief, para. 658; Praljak’s Appeal Brief, paras 13-15.
T4 Prli¢’s Appeal Brief, para. 658; Praljak’s Appeal Brief, paras 14-15.
5 Prli¢’s Appeal Brief, paras 653-656, 659; Praljak’s Appeal Brief, paras 9-11, 16; Praljak’s Reply Brief, para. 8.
8 Prli¢’s Appeal Brief, para. 655; Praljak’s Appeal Brief, paras 9-10, 16-17.

RS

105
Case No. IT-04-74-A 29 November 2017



23817

whether the HV’s presence on the southern front was on its own account or in support of the
HVO.””

257.  The Prosecution submits that the Trial Chamber reasonably relied on evidence showing that:
(1) HV officers were appointed to positions within the HVO; (2) the members of the HVO Main
Staff were simultaneously HV officers; (3) HV soldiers were paid by Croatia, commanded by
HV commanders, including Praljak himself, and re-subordinated to the HV upon returning to
Croatia; and (4) HV units could not be sent to BiH without the order of the HV Supreme
Commander, demonstrating that HV units could only enter BiH at Croatia’s command.”’® The
Prosecution further submits that Prli¢’s and Praljak’s argﬁments that HV soldiers were incorporated
into the HVO command but that HV units could not go to BiH or be incorporated into the HVO is
éontradictory, and fails to show an error on the part of the Trial Charnber.ﬁ9 Moreover, it notes that
other evidence showing that HV units could not go to BiH without the Supreme Commander’s
order further supports the Trial Chamber’s conclusion.”®® Further, in the Prosecution’s view,
evidence of HV soldiers’ subordination into the HVO command chain supports rather than

undermines the Trial Chamber’s findings that they were there at Croatia’s behest.”®!

According to
the Prosecution, the question of whether HV soldiers were able to voluntarily join either the HVO

or the ABiH is irrelevant.’?

258. Responding to Cori¢’s challenge that there was no armed conflict between the HVO and the
ABiH, the Prosecution argues that Corié fails to show why the Trial Chamber’s findings regarding
the existence of an international armed conflict are unreasonable.”®® The Prosecution submits‘ that it
is irrelevant whether the HVO and ABiH were allies before the intervention of the HV alongside
the HVO against the ABiH."® Further, the Prosecution avers that the HVO was not, in fact, a
constituent part of the ABiH."® |

259.  With regard to Petkovi¢’s contention that, based on the parameters of the Indictment, the
Trial Chamber should not have made factual findings concerning the intervention of HV troops

prior to July 1993, the Prosecution asserts that Petkovic ignores the parts of the Indictment where it

" Prli¢’s Appeal Brief, paras 653-655; Praljak’s Appeal Brief, paras 8-10, 16-17.

778 Prosecution’s Response Brief (Praljak), para. 9. See also Prosecution’s Response Brief (Prli¢), para. 413.

7 Prosecution’s Response Brief (Prlic), para. 413.

78 prosecution’s Response Brief (Prli€), para. 413, referring to Ex. 3D00300.

8! Prosecution’s Response Brief (Petkovic), para. 288.

8 Prosecution’s Response Brief (Prli€), para. 413; Prosecution’s Response Brief (Praljak), para. 10.

78 Prosecution’s'Response Brief (Cori¢), para. 67.

" Prosecution’s Response Brief (Petkovi¢), para. 286. The Prosecution also points to evidence of the HVO’s attack on
Gornji Vakuf, the siege of East Mostar, and the HVO arrest and eviction campaign that followed the ABiH offensive of
30 June 1993, to counter the argument that Croatia was never hostile to BiH. Prosecution’s Response Brief (éorié),

];)ara. 67.
%
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% Prosecution’s Response Brief (Coric), para. 67, referring to Prosecution’s Response Brief (Coric), para. 74,
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explicitly alleged a state of international armed conflict at all times relevant to the Indictment.”®¢
Moreover, the Prosecution notes that Petkovi€ ignores evidence of the presence of HV troops on the

southern front from May 1992 into 1994, which was citéd by the Trial Chamber.”®

260. As to Petkovi¢’s argument that the Trial Chamber should not have inferred the presence of
HV units from the mere presence of HV soldiers, the Prosecution submits that the intervention of

78 The Prosecution further argues that the Trial Chamber relied on

individual soldiers is sufficient.
evidence showing that entire HV units and brigades were present on the southern front and on other
parts of BiH territory.”® It argues that the Trial Chamber did not only rely on evidence of HV
officers’ presence in the HVO to find that Croatia appointed HV officers within the HVO but also
on other evidence, including Stoji¢’s own correspondence to Gojko Sugak, showing that members
of the HVO Main Staff leadership were simultaneously HV officers.””® The Prosecution argues that
the Trial Chamber also relied on evidence that the salaries of the HV soldiers integrated in the HVO

continued to be paid by Croatia.”"

261.  The Prosecution also avers that the Trial Chamber reasonably rejected the argument that HV
soldiers involved in BiH were volunteers, finding that they were only characterised as such for the

2 The Prosecution further argues that the Kordic

express purpose of hiding Croatia’s involvement.
and Cerkez Appeal Judgement does not require anything more than mere presence of foreign troops
in a conflict zone for the conflict to qualify as international.”” In any -case, according to the
Prosecution, the Trial Chamber correctly found that the HV was directly involved, and not merely

present, in the HVO-ABiH conflict.”*

262. Regarding the attacks on Prozor and Soviéi, the Prosecution asserts that Stoji¢ fails to
demonstrate an error or show that the Trial Chamber acted unreasonably in finding that the HV

participated in the Prozor attack on the side of the HV: 0.” The Prosecution notes that even if the

786 Prosecution’s Response Brief (Petkovic), para. 285.
787 Prosecuhon s Response Brief (Petkovic), para. 286.
% Prosecution’s Response Brief (Petkovic), para. 287.
™ Prosecution’s Response Brief (Petkovic), para. 288. The Prosecution argues that Petkovic ignores this evidence.
Prosecution’s Response Brief (Petkovic), para. 288.
790 Prosecutlon s Response Brief (Stojic), para. 381. See also Prosecution’s Response Brief (Stojic), para. 383.
Prosecutlon s Response Brief (Stojic), para. 381.
? Prosecution’s Response Brief (Stoji€), para. 381; Appeal Hearing, AT. 311-313 (21 Mar 2017); Prosecution’s
Response Brief (Praljak), para. 9. See also Prosecution’s Response Brief (Prli¢), pdra. 413.
% Prosecution’s Response Brief (Stojic), para. 378 & fn. 1558.
4 Prosecution’s Response Brief (Prli€), para. 412, referring to, inter alia, Trial Judgement, Vol. 3, paras 532-541;
Prosecution’s Response Brief (Stojic), para. 378, referring to, inter alia, Trial Judgement, Vol. 3, paras 543-544, 568;
Prosecution’s Response Brief (Praljak), para. 7, referring to, inter alia, Trial Judgement, Vol. 1, para. 85, Vol. 3,
paras 543-544, 568; Prosecution’s Response Brief (Petkovié), para. 286, referring to, infer alia, Trial Judgement,
Vol. 3, paras 529-531.
5 Prosecution’s Response Brief (Stoji€), paras 379-380. In this respect, the Prosecution points to Witness DR’s
testimony that soldiers told him that the HV took part in the attack, as well as to various eyewitness testimonies
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crimes in Prozor occurred before the start date of the JCE, this has no bearing on the separate
question of whether the conflict was international.”® Similarly, according to the Prosecution, the
Trial Chamber reasonably relied upon eyewitness testimony identifying HV soldiers as participating

in the Sovidi attack.”’

263. In response to challenges to the credibility of Hujdur, Watkins, and Witness DW, the
Prosecution contends that Prli¢ and Praljak did not demonstrate how the Trial Chamber’s reliance
on these witnesses was unreasonable, since, contrary to Prlié’s énd Praljak’s claims, these
testimonies were corroborated.””® With regard to Nissen, the Prosecution points to other evidence

demonstrating that ECMM monitors observed HV troops in territory claimed by the HZ(R) H-B.™

264. The Prosecution also rejects the self-defence claims of Prli¢ and Praljak, arguing that the
threat of Serb attacks on Croatia, and the co-ordination between the HV and ABiH in response to
these attacks, by no means contradicts the finding of Croatia’s intervention in the HVO-ABiH
conflict.** The Prosecution notes that for a large part of the 1992-t0-1994 period, there is no

evidence of attacks by Serb forces against Croatia.*’

More specifically, the Prosecution avers that
co-ordination between the- HV and ABiH in late 1992 to fight the Serb forces along the Croatian
border does not undermine the Trial Chamber’s finding that Croatia also intervened alongside the

HVO against the ABiH elsewhere, as evidenced by HV units operating in the Heliodrom.***

(i) Analysis

265.  With regard to Cori¢’s contention that there was no documentary evidence showing there
was an armed conflict which was international in character between Croatia and BiH, the
Appeals Chamber considers that he ignores the evidence, including various viva voce testimony and
documentary evidence, on which the Trial Chamber relied.*® As to Petkovi¢’s and Cori¢’s related
arguments that documentary evidence shows the contrary — that the HVO and ABiH wére allies at
the time — the Appeals Chamber notes that the Trial Chamber considered evidence of military

co-operation between the HVO and ABiH at times relevant to the Indictment, and in fact, refers to

corroborating Witness DR’s account, and other testimony identifying HV troops, based on the weapons and equipment
they had. Prosecution’s Response Brief (Stojic), para. 379.

™6 Prosecution’s Response Brief (Stoji¢), para. 379.

"7 Prosecution’s Response Brief (Stojic), para. 380. The Prosecution submits that this evidence was also corroborated
by other evidence. Prosecution’s Response Brief (Stoji¢), para. 380. The Prosecution further submits that the
Trial Chamber considered and reasonably rejected the argument that HV soldiers were volunteers. Prosecution’s
Response Brief (Stojic), para. 381.

8 Prosecution’s Response Brief (Prli¢), para. 412; Prosecution’s Response Brief (Praljak), para. 8.
9 Prosecution’s Response Brief (Prlic), para. 412; Prosecution’s Response Brief (Praljak), para. 8.
890 prosecution’s Response Brief (Prlic), para. 414; Prosecution’s Response Brief (Praljak), para. 12.
% progecution’s Response Brief (Praljak), para. 12.

802 prosecution’s Response Brief (Prlic), para. 414; Prosecution’s Response Brief (Praljak), para. 12.
803 See Trial Judgement, Vol. 3, paras 514, 528-568 and references cited therein.
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some of the same evidence as Coric.*® Nevertheless, the Appeals Chamber considers that this did
not pfevent the Trial Chamber from concluding that the support given by Croatia to the HVO was a
hostile act or an act of war against the BiH. Nor did it preclude it from finding that there was an
armed conflict which was international in character. The Appeals Chamber accordingly dismisses

these arguments.

266.  With respect to Petkovi¢’s and Pusic’s contentions that, on the basis of the parameters of the
Indictment, the Trial Chamber should not have made factual findings concerning the intervention of
HV troops prior to July 1993, the Appeals Chamber observes that they ignore the parts of the
Indictment where it explicitly alleged a state of international armed conflict at all times relevant to
it and the evidence the Trial Chamber pointed to with regard to the presence of HV troops on the

southern front from May 1992 into 1994.%% This argument is therefore dismissed.

267. Turning to Prli¢’s, Stoji¢’s, Praljak’s, and Petkovi¢’s claim that the Trial Chamber erred in
concluding that HV units participated in the conflict between the HVO and ABiH, the
Appeals Chamber recalls that the Trial Chamber’s finding of Croatia’s and the HV’s intervention in
the HVO-ABiH conflict was not solely based on the presence of HV troops in the area claimed by
the HZ(R) H-B throughout the relevant period, i.e. in 1992, 1993, and 1994.%% The Trial Chamber
also found that HV troops actively participated in the conflict alongside the HVO between -
October 1992 and January 1994.37 Relying on several exhibits and witness testimonies, the
Trial Chamber found in particular that the HV participated in the fighting on the side of the HVO in
the HVO’s attacks on Prozor and Soviéi.*”® The Appeals Chamber therefore considers that Stojic’s
reliance on ICC and ICJ jurisprudence to support his claim that mere presence of foreign troops

within a State is insufficient to constitute foreign intervention in a conflict is inapposite. **

84 See Cori€’s Appeal Brief, para. 70 & fns 177-185 and references cited therein; Trial Judgement, Vol. 1,
paras 440-441 & fns 1038, 1040, referring to Exs. 1D02458 and P10481, Annex, pp. 2-4. The Appeals Chamber notes
that this annex is Ex. P00339, the agreement between the Republics of Croatia and BiH, dated 21 July 1992, that Corié
refers to. The Appeals Chamber considers the other evidence referred to by Corié to be irrelevant to the Indictment.
See Exs. 2D00439, P02155. Further, the Appeals Chamber rejects Petkovié’s assertion in this regard as unsubstantiated.
%05 See Indictment, para. 232. See also Trial Judgement, Vol. 3, paras 529-543,

806 See Trial Judgement, Vol. 3, paras 528-544,

%7 See Trial Judgement, Vol. 3, paras 529-544. With regard to Stoji¢’s argument that the Trial Chamber erred in
holding that “it matters little” whether HV members participated in the BiH conflict as volunteers to determine that they
were there on the direct order of Croatia, the Appeals Chamber recalls that the Trial Chamber made this finding in light
of other evidence showing that Croatia paid the salaries of the HV personnel deployed in BiH. In any event, the
Trial Chamber had addressed the issue of volunteers earlier in that same paragraph and dismissed it because of evidence
to the contrary. See Trial Judgement, Vol. 3, para. 529 & fns 1098-1099. The Appeals Chamber thus dismisses Stojié’s
argument misrepresenting the Trial Chamber’s findings.

808 See Trial Judgement, Vol. 3, paras 514, 532-533, 535.

8 In any event, the Appeals Chamber considers that the determination that there was no international armed conflict in
the ICC and ICT jurisprudence relied upon by Stoji€ was based on a lack of evidence in those cases. Prosecutor v.
Jean-Pierre Bemba Gombo, Case No. I[CC-01/05-01/08, Decision Pursuant to Article 67(1)(a) of the Rome Statue on
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268. Moreover, the Appeals Chamber recalls that, contrary to Prli¢’s, Stojié’s, Praljak’s, and
Petkovié’s contentions, the Trial Chamber considered multiple indicators of Croatian involvement
in the conflict, and not merely the presence of individual HV members or units in the ranks of the
HVO. In particular, the Trial Chamber considered evidence that: (1) the Croatian government paid
HV personnel; (2) an HV commander brought disciplinary proceedings against HV soldiers for
refusing to follow their unit to the southern front; (3) the Croatian government and military leaders
appointed HVO leadership; and (4) HV officers within the HVO structure, including Praljak and
Petkovi¢, maintained their positions as members of the HV.*® Ag such, the Appeals Chamber
dismisses Prli¢’s, Stoji¢’s, Praljak’s, and Petkovi¢’s arguments regarding the presence of individual

HV members or units in the ranks of the HVO on BiH territory.

269. Further, the Appeals Chamber considers that Prli¢’s, Stoji¢’s, Praljak’s, and Petkovié’s
submissions that the evidence only establishes the presence of individual HV soldiers in BiH are
contradicted by other pieces of evidence, relied upon by the Trial Chamber, which show that entire

811 : .
Moreover, with respect to Prli¢’s and

HV units were, in fact, present on the southern front.
Praljak’s specifié submissions that the Trial Chamber erred by finding that the mere presence of HV
soldiers or units was sufficient and conclusive evidence that the HV was operating at the behest of
Croatia, the Appeals Chamber notes that the Trial Chamber considered, as discussed above,*?
multiple indicators of Croatian involvement in the conflict, and not merely the presence of
individual HV members in the ranks of the HVO. Prli¢ and Praljak therefore have failed to show

that no reasonable trier of fact could have reached the Trial Chamber’s conclusion.

270. With regard to Praljak’s argument that the Trial Chamber failed to consider that some HV
members joined the HVO voluntarily, the Appeals Chamber recalls that the Trial Chamber assessed
but rejected the claim that the HV officers and soldiers integrated in the HVO command were
acting as mere volunteers.®™ It did so based oh unchallenged evidence, showing the contrary.®'* The
Appeals Chamber considers that Praljak has failed to show that no reasonable trier of fact could
have reached the same conclusion as thé Trial Chamber. With respect to Prli¢’s and Praljak’s

arguments that individual HV members were allowed to volunteer for both the HVO and the ABIH,

the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, 15 June 2009, paras 245-246; Lubanga Confirmation
of Charges Decision, para. 226; Armed Activities Judgement, paras 174-177 (in the context of occupation).

810 See Trial Judgement, Vol. 3, paras 529, 546-548, 555 and evidence referred to therein.

811 See Trial Judgement, Vol. 3, paras 530; 539, 541 referring to, inter alia, Bxs. PO0854, pp. 3-4, P01187, para. 32,
P07587, PO0O785 (confidential), P02738, P03990, p. 4, PO7959, pp. 1-2, P07887, pp. 7-8, P07789, P07365, P02787, p. 5,
P09807(confidential), pp. 5-9, P03587(confidential), p. 8, PO3771 (confidential), p. 4, para. 6(a}(2) Witness DZ,
T. 26541 (closed session) (22 Jan 2008), Peter Galbraith, T. 6483-6484 (12 Sept 2006), Witness CW, T. 12674 (closed
session), 12689-12692 (22 Jan 2007).

812 See supra, para. 268.

813 See Trial Judgement, Vol. 3, para. 529.

814 See Trial Judgement, Vol. 3, paras 529-567 and references cited therein.
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and Praljak’s argument that HV soldiers who joined both the HVO and the ABiH continued to be
paid by Croatia, and were all relieved of their duties in the HV, the Appeals Chamber considers that
Prli¢ and Praljak have failed to show how the HV’s similar treatment of HV members who joined
either the HVO or the ABiH in the two distinct conflicts Croatia Wés involved in at the time,
precluded the Trial Chamber from finding that the HV soldiers reinforcing the HVO were sent on
behalf of Croatia.®"> Moreover, the Appeals Chamber considers that Prli¢ has failed to show how
his contention that HV members who were allowed to volunteer were not incorporated in either the
HVO or the ABiH, detracts from the Trial Chamber’s finding that HV soldiers reinforcing the HVO

were sent on behalf of Croatia.®'® The Appeals Chamber thus dismisses these arguments.

271.  Further, the Appeals Chamber notes Stoji¢’s arguments that the Trial Chamber based its
finding that the HV participated in the attacks in Prozor and Soviéi on the side of the HVO, on
insufficient evidence, and observes_that the Trial Chamber relied on various pieces of evidence,
including eyewitness accounts and a report from an international organisation.®’” The
Appeals Chamber has reviewed the challenged evidence®'® and considers that Stoji¢ has failed to
show that no reasonable trier of fact could have concluded that there was direct involvement of the
HV on the side of the HVO in these attacks based on this evidence, especially when assessed

cumulatively.®" The Appeals Chamber therefore dismisses these arguments.

272. Turning to Stoji¢’s argument that since the Trial Chamber had found that the JCE was‘
conceived in January 1993, the HV’s involvement in the October 1992 Prozor attack is not relevant
to the question of whether the conflict was international, the Appeals Chamber recalls the
Trial Chamber’s finding that it could not conclude that the crimes committed in Prozor in
October 1992 formed part of the J CE.? The Appeals Chamber considers that this matter is separate
from, and not relevant to, the question of whether an international armed conflict existed between
the HVO and the ABiH even as early as October 1992. Stoji¢ has demonstrated no reason why the
Trial Chamber could not consider the October 1992 attack against Prozor and the HV’s
participation in it as evidence of the existence of an international armed conflict. His argument is

. therefore dismissed.

813 See Trial Judgement, Vol. 3, paras 529-531.
816 §ee Trial Judgement, Vol. 3, paras 529-531. )
817 See Trial Judgement, Vol. 3, paras 532-533, 535 and references cited therein.

¥ See, e.g., Exs. P09989, P09925, P09204 (confidential), P01542, P01656 (confidential), P02620, P09870
(confidential), 2D00285; Omer Hujdur, T. 3508-3510 (20 June 2006); Christopher Beese, T. 3222-3224 (15 June 2006).
819 As to Stoji¢’s argument that even if HV troops had participated in these attacks, the Trial Chamber failed to consider
that they may have done so voluntarily, the Appeals Chamber dismisses this as misconstrued because the Trial Chamber
considered but rejected this possibility. See Trial Judgement, Vol. 3, paras 529-531 and references cited therein.
820 See Trial Judgement, Vol. 4, para. 44. See also infra, para. 854. (
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273.  Asto Prli¢’s and Praljak’s challenges to the evidence on which the Trial Chamber relied to
establish the HV’s involvement on BiH territory, the Appeals Chamber considers that, contrary to
what they claim, the testimonies of Hujdur, Witness DW, and Watkins were, in fact,
corroborated.®*! As to the challenge that Nissen, an ECMM monitor, lacked personal knowledge of
the presence of HV troops on BiH territory, Prli¢ and Praljak have failed to show that no reasonable
trier of fact could have reached the same conclusion as the Trial Chamber, based on other evidence
from international organisations confirming the presence of HV troops in areas claimed by the

HZ(R) H-B.*** As a result, the Appeals Chamber dismisses these arguments.

274. With respect to Prli¢’s and Praljak’s argument that, to the extent that HV troops were on
BiH territory, this was in self-defence as the JNA was crossing into BiH territory to attack Croatia,
~ the Appeals Chamber notesb that this argument was considered and rejected by the Trial Chamber.**’
In any case, the Appeals Chamber further considers that they have failed to demonstrate that no
‘reasonable trier of fact could have reached the same conclusion as the Trial Chamber — that there '
was an international armed conflict between BiH and Croatia. This finding was based on evidence
of the existence of a conﬂictv between the HVO and the ABiH and of the HV’s involvement, on the

side of the HVO, at all relevant times.** The Appeals Chamber thus dismisses this argument.

275. In light of the foregoing, the Appeals Chamber concludes that the Appellants have failed to
show that the Trial Chamber erred in finding that the HV’s presence on BiH territory, in
conjunction with its direct intervention in the HVO-ABiH conflict, rendered the conflict
international. Thus, the Appeals Chamber dismisses Prli¢’s sub-grounds of appeal 19.1 in part and -
19.2, Stojié’s sub—gfound of appeal 54.1, Praljak’s sub-grounds of appeal 1.1 in part, 1.2 in part, 1.3
in part, and 1.4 in part, Petkovi¢’s sub-grounds of appeal 7.1.1 in part, 7.1.3, and 7.1.4 in part,
Cori¢’s sub-ground 6f appeal 3.1 in part, and PuS§i¢’s ground of appeal 7 in part, to the extent that
these grounds of appeal concern the presence of HV troops on BiH territory and their direct and

voluntary participation in the conflict between the HVO and the ABiH.

1 See Trial Judgement, Vol. 3, paras 532-533, 539-540 and references cited therein. With regard to the challenges to
the credibility of these Prosecution witnesses, the Appeals Chamber further recalls that “[i]n any event, there is no
general requirement that the testimony of a witness be corroborated if deemed otherwise credible”. Popovic et al.
Appeal Judgement, paras 243, 1264; D. MiloSevi¢ Appeal Judgement, para. 215. See also Kordi¢ and Cerkez
%)pcal Judgement, para. 274,
See Trial Judgement, Vol. 3, paras 534-535 and references cited therein,
823 See Trial Judgement, Vol. 3, paras 521, 525.
¥4 See Trial Judgement, Vol. 3, paras 514, 518-544 and references cited therein.
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(b) Croatia’s organisation, co-ordination, and planning of the HVO’s military operations

(Prlié’s Sub-ground 19.3, Stojié’s Sub-ground 54.2 in part, Praljak’s Sub-grounds 1.3 in part and

1.4 in part, Petkovié’s Sub-grounds 7.1.1 in part and 7.1.5 in part, Cori¢’s Sub-ground 3.1 in bart,
and PuSi¢’s Ground 7 in part) A

(1) Arguments of the Parties

276. The Appellants challenge the Trial Chamber’s finding that the HVO-ABiH conflict was
international due to Croatia’s overall control over the HVO as evidenced by, inter alia, the HV and
HVO’s joint organisation, co-ordination, supervision, and direction of such operations.®® Praljak
alleges that the Trial Chamber failed to specify exactly where and when Croatia participated in
planning or conducting military operations and how it exercised overall control over the HVO.%
According to Pusic, for purposes of the Overall Control Test, the Trial Chamber was required to
find that the HVO’s military operations were planned either by the Croatian govemmént in Zagreb
or by the HV, which the Trial Chamber did not find.**’ Pusi¢ submits that pursuant to the evidence
presented to the Trial Chamber, operational leadership on the ground remained with the HVO and
the material and logistical assistance provided by the HV to the HVO fell short of the Overall

Control Test.??

To the extent that the Trial Chamber relied upon evidence of the Croatian President
Franjo Tudman’s involvement in the dispute, PuSi¢ relies on the Judge Antonetti Dissent, which
allegedly points to evidence that President Tudman was not always cognisant of the HVO’s
activities.*”® Pugi¢ also contests the Trial Chamber’s finding that HV officers were actively
involved in the HVO’s operations aﬁd asserts thét evidence of the transfer of certain Croatian

officers to BiH does not, per se, suffice to demonstrate Croatia’s overall control over the HVO.30

277.  Stojié, Praljak, and Petkovi¢ argue that the mere presence of individual HV members in the
ranks of the HVO is insufficient to establish that the HV was operating at the behest of Croatia.*!

Petkovi¢ further submits that the Trial Chamber erred in inferring that whole HV units were present

55 Prli¢’s Appeal Brief, paras 662, 664-668 (also referring to his submissions in ground of appeal 15); Stoji¢’s

Appeal Brief, paras 412-413, 417-419; Praljak’s Appeal Brief, para. 35; Petkovi€’s Appeal Brief, para. 429; Cori¢’s

Appeal Brief, paras 71, 73-74; Cori¢’s Reply Brief, para. 24; PuSi¢’s Appeal Brief, paras 232-233. Coric reiterates, on

appeal, the argument raised in the Judge Antonetti Dissent from the Trial Judgement: that there was only one undated

exhibit evidencing HV involvement in the planning of the HVO’s military operations, arguing that it was insufficient to

prove the HV’s overall control over the HVO for the entire period covered by the Indictment. The Appeals Chamber

dismisses this argument as Cori¢ has failed to identify the exhibit to which he refers. See Cori¢’s Appeal Brief, para. 71.

82 praljak’s Appeal Brief, para. 31; Appeal Hearing, AT. 373-374 (22 Mar 2017).

27 pugi¢’s Appeal Brief, para. 232.

828 Pugi¢’s Appeal Brief, paras 232-233.

829 Pugi¢’s Appeal Brief, para. 232 & fn. 375.

830 pugi¢’s Appeal Brief, para. 232,

81 Stoji¢’s Appeal Brief, para. 413; Praljak’s Appeal Brief, paras 21-22, 32; Petkovi€’s Appeal Brief, paras 419,

421-423, 425; Petkovié’s Reply Brief, paras 85-86. '
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in BiH from the presence of HV members in the HVO.** In this regard Stoji¢ and Praljak argue that
even if some HV elements were “in the service of the HVO?”, the Trial Chamber erred in concluding
that this implied that they were there on the direct order of Croatia.* Further, Praljak argues that
the Trial Chamber failed to consider that some HV members joined the HVO voluntarily, especially
given that many of them were born on BiH territory where their families still lived.®* While Praljak
concedes that HV officers who integrated into the HVO remained HV officers and continued to
receive their salaries from Croatia, he alleges that the Trial Chamber overlooked the fact that this
was the same for those HV officers integrated into the ABiH and thus not indicative of Croatian
control.** He adds that HV officers volunteering for both the HVO and the ABiH were temporarily

relieved of their duties in the HV.¥¢

278.  Prli¢, Stoji¢, Praljak, and Petkovic¢ further challenge the evidence on which the
Trial Chamber relied to find that the HV was actively involved in the planning and conduct of the
HVO’s military operations.®”’ In particular, they challenge as erroncous the Trial Chamber’s
interpretation of the testimonies of: (1) constitutional expert Witness Ciril Ribi¢i¢; (2) Witness
Marijan Biski¢ of the HR H-B Minis.try of Defence; and (3) Witness Ivan Beneta, an HV
Commander.**® Stojié, in particular, claims that whether the HV and the HVO jointly conducted
military operations was beyond the scope of Ribici¢’s expertise.839 Prli¢ and Praljak assert that the
Trial Chamber erroneously rejected BisSkic¢’s claim that the Croatian Minister of Defence, Gojko
Susak, visited BiH in his personal capacity and not in his official capacity, as the Trial Chamber
found.*° Praljak adds that even if Susak had travelled in his official capacity, such contacts
between Susak and the HVO were natural and logical, and did not prove the HV’s involvement in

841

the HVO’s operational planning.””" As to Beneta, they allege that the Trial Chamber distorted his

testimony by finding that HV commanders gave orders to HVO units, when in fact Beneta testified

832 petkovi’s Appeal Brief, paras 422, 425.

83 Stojic’s Appeal Brief, para. 413, referring to Kordi¢ and Cerkez Appeal Judgement, para. 359; Praljak’s

Appeal Brief, para. 22. In this respect, Stoji¢ contends that the only direct evidence of Croatian involvement in HVO

activities concerned the deployment by Croatia of a “logistical assistant” to the HVO, which falls short of

demonstrating overall coritrol over the HVO. Stoji¢’s Appeal Brief, para. 413 & fn. 1040, referring to Ex. P00332.

834 Praljak’s Appeal Brief, para. 21. Similarly, Stoji¢ contends that the Trial Chamber disregarded evidence that HV

officers joined voluntarily and failed to consider whether they acted on the orders of Croatia. Stoji¢’s Appeal Brief,
ara. 413.

& Praljak’s Appeal Brief, para. 22. See also Praljak’s Reply Brief, para. 11, -

830 praljak’s Appeal Brief, paras 21-23. See also Praljak’s Reply Brief, para. 11.

7 Prli¢’s Appeal Brief, paras 664-666; Stoji¢’s Appeal Brief, para. 414; Praljak’s Appeal Brief, paras 26-28,

Agpeal Hearing, AT. 372-373 (22 Mar 2017); Petkovi¢’s Appeal Brief, para. 426.

B85 Prli¢’s Appeal Brief, paras 664-666; Stoji¢’s Appeal Brief, para. 414; Praljak’s Appeal Brief, paras 26-28;

Petkovi¢’s Appeal Brief, para. 426.

839 Stoji¢’s Appeal Brief, para. 414.

80 prli¢’s Appeal Brief, para. 666; Praljak’s Appeal Brief, para. 28. Praljak also submits that even if Susak was in BiH

in his capacity as Defence Minister, it does not mean that the HV was involved in planning and conducting HV-HVO

military operations. Praljak’s Appeal Brief, para. 28, Appeal Hearing, AT. 374-375 (22 Mar 2017). See also Stojié’s

Appeal Brief, para. 415.

! Praljak’s Appeal Brief, para. 28.
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that the HV members integrated into the HVO were under HVO command.*** Prli¢ and Praljak
additionally contend that the Trial Chamber erroneously relied on the testimony of Witness Peter
Galbraith, the United States Ambassador to Croatia during the relevaﬁt time, to find that the HV
wielded overall control over the HVO.**® Finally, Prli¢ and Petkovi¢ chéllenge the Trial Chamber’s
reliance on adjudicated facts to find that the HV and the HVO jointly directed military
operations,*** while Stoji¢ also argues that the Trial Chamber erred in relying on evidence of

T .. . 5
indirect political influence.®*

279.  The Prosecution responds that the Trial Chamber correctly found that Croatia had an active
role in jointly co-ordinating, planning, and conducting military operations in BiH with the HVO.34
According to the Prosecution, the Appellants fail to show that the Trial Chamber’s findings in this
regard were erroneous.®*’ The Prosecution points, inter alia, to the Trial Chamber’s findings that:
(1) the Croatian | government' assigned HV officers to the HVO; (2) the HV and HVO jointly
directed operations ‘in BiH; and (3) HVO organs reported on their operations to Croatian/HV
authorities, while HV members in BiH reported to HVO officers.**® The Prosecution also points to
evidence of Stoji¢’s communications with Croatian Defence Minister Sugak concerning the
re-assignment of HV members to the HVO, arguing that this proves that the HVO leadership was
composed, in essence, of HV officers who retained their positions in the HV while posted to the
HVO.* The Prosecution notes that, under the Overall Control Test, the Trial Chamber was not
required to find that the HV or the Croatian government issued specific orders to the HVO or

directed any particular relevant operations.*

$2 prli¢’s Appeal Brief, paras 664-665; Stoji¢’s Appeal Brief, para. 414; Praljak’s Appeal Brief, para. 27; Petkovi€’s
A})peal Brief, para. 426.

3 Prli¢’s Appeal Brief, paras 662-663; Praljak’s Appeal Brief, para. 21. Praljak also claims that the Trial Chamber
exclusively relied on the testimony of Peter Galbraith. Praljak’s Appeal Brief, para. 21.

84 Prli¢’s Appeal Brief, para, 663; Petkovi¢’s Appeal Brief, para. 426.

3 Stoji¢’s Appeal Brief, para. 418. The Appeals Chamber also notes the argument raised by Prli¢, Stoji¢, Praljak,
Petkovi¢, and goric’ that the Trial Chamber erroneously failed to acknowledge that, in addition to the support provided
to the HVO, Croatia also provided, through the HV, maierial and technical equipment, supplies, training, and financial
assistance to the ABiH, which, in Prli¢’s, Stoji¢’s, Praljak’s, Petkovié’s, and Corié’s view, undermines the finding of
overall control over the HVO. See Prli¢’s Appeal Brief, para. 667; Stojic’s Appeal Brief, para. 417; Praljak’s Appeal
Brief, para. 24; Petkovié€’s Appeal Brief, para. 428; Cori¢’s Appeal Brief, paras 70, 72. See also Appeal Hearing,
AT. 657 (24 Mar 2017). \

846 prosecution’s Response Brief (Prli€), paras 415-417; Prosecution’s Response Brief (Stoji¢), paras 382-387;
Appeal Hearing, AT. 308-311, 313-316, (21 Mar 2017); Prosecution’s Response Brief (Praljak), paras 18-22;
Prosecution’s Response Brief (Petkovic), paras 289-295; Prosecution’s Response Brief (Cori€), para. 64; Prosecution’s
Response Brief (Pusic), paras 213, 215.

7 Prosecution’s Response Brief (Prli€), paras 415-417; Prosecution’s Response Brief (Stojié), paras 382-387;
Prosecution’s Response Brief (Praljak), paras 18-22; Prosecution’s Response Brief (Petkovié), paras 289-295;
Prosecution’s Response Brief (Coric), para. 65; Prosecution’s Response Brief (Pugic), paras 213, 215.

848 Prosecution’s Response Brief (Prli€), paras 415-416; Prosecution’s Response Brief (Stojié), paras 382-386;
Prosecution’s Response Brief (Praljak), paras 15-18;"Prosecution’s Response Brief (Petkovid), paras 289-290, 292-293;
Prosecution’s Response Brief (Coric), paras 64-65. See also Prosecution’s Response Brief (Pugi¢), para. 215.

9 Prosecution’s Response Brief (Stojic), para. 383. .

850 prosecution’s Response Brief (Stoji¢), para. 382. 7
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