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1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the Former Y ugoslaviasince 1991 (“Tribunal” or “ICTY ) is seized of the “Appeal Against the
Trial Chamber’s Decision on Assignment of Defence Counsel (Corrigendum)” filed by Assigned
Counsel for Slobodan Milosevic on 29 September 2004.

Background

2. This appeal arises from the trial of Slobodan Milosevic for crimes allegedly committed while he
was President of the Republic of Serbia and, subsequently, President of the Federal Republic of
Yugoslavia. Milosevic is charged with perpetrating multiple crimes against humanity, grave
breaches of the Geneva Conventions of 1949, and a series of violations of the laws or customs of
war. The lengthy and complex list of charges against him was originally contained in three separate
indictments for each of three geographic regions — Kosovo, Croatia, and Bosnia— but has since been

consolidated for asingletrial, which began on 12 February 2002.

3. Throughout these proceedings — and well before his actual trial began — Milosevic hasinsisted on
his right to represent himself, rejecting all suggestions that counsel should be appointed to represent
him. And since the first Status Conference on 30 August 2001, the Trial Chamber has consistently
recognized Milosevic’s right to do so, concluding that “the Accused has aright to counsel, but he
also has aright not to have counsel.”2 The Trial Chamber has also emphasized its view, however,
that “the right to defend oneself in person is not absolute.”3 While starting from the assumption that
imposing counsel on an unwilling defendant “is not normally appropriate in adversarial proceedings
such as these,” the Trial Chamber has made clear its intention to “keep the position under review.”4

4. Over the course of thetrial, Milosevic’s health problems have posed steadily growing difficulties
for both him and the Trial Chamber. He has long suffered from two chronic cardiovascular
conditions: severe essential hypertension and hypertrophic heart disease. Medical reports ordered by
the Trial Chamber in July 2002 revealed that the stress of the trial had so badly exacerbated these
two conditions that careful monitoring by a cardiologist would be necessary throughout the
proceedings.2 Based on the medical advice of the examining physicians, thetrial thereafter
proceeded on the understanding that, when Milosevic’s blood pressure elevated to unacceptable
levels, an adjournment would be necessary until his condition returned to normal. And adjourned it
frequently was. During the two-year presentation of the Prosecution’s case, proceedings had to be
suspended thirteen times because of Milosevic’sill health, for atotal of 66 days.6 Even during
periods of good health, the Trial Chamber’s working schedule was substantially constrained by
doctors’ recommendations of areduced hearing schedule. In order to allow Milosevic to recover
from the exertions of trial, the Trial Chamber initially mandated four consecutive rest days between
every two weeks of hearings. After signs of afurther downturn in Milosevic’s health, however, that
period had to be increased to four days of rest for every week of trial, yielding a sitting schedule of
three days per week.”

5. Through the summer of 2004, there had been little indication this situation could be expected to
ameliorate. To the contrary, Milosevic’s health actually “seemed to decline rather than improve”
with time,8 presenting particular problems during this calendar year. After the Prosecution rested its
case on 25 February 2004, the Trial Chamber scheduled the opening of Milosevic’s defense



presentation for 8 June 2004. But even though that three-month delay was already intended to
account for “the illness of the Accused,”? continuing bouts of bad health necessitated five more
postponements of Milosevic’s opening statement.19 The second phase of the trial ultimately
commenced on 31 August 2004 with atwo-day opening statement by Milosevic — more than six
months after the close of the Prosecution’s case.11

6. In the face of Milosevic’s mounting health problems, the Trial Chamber decided to “carry out a
radical review of the trial process and the continuation of the trial in the light of the health problems
of the Accused, which are clearly chronic and recurrent based on the most recent report from the
doctor.”12 The Trial Chamber ordered two separate medical examinations to assess Milosevic’s
fitness to continue representing himself: one by Milosevic’s treating physician, and one by an
independent cardiologist with no prior involvement in the case.13 Both doctors concluded that, given
the current state of Milosevic’s health, there was areal risk that a life-threatening hypertensive
emergency would develop if he continued to represent himself under the scheduling regimein place
at that time. They further concluded that the scheduling accommodations necessary to allow
Milosevic to represent himself without gravely endangering his health would significantly delay the
progress of the trial 14

7. After reviewing the medical evidence and considering its experience with thetrial to that point,
the Trial Chamber ruled at a hearing on 2 September 2004 that counsel would be assigned to

Milosevic notwithstanding his strenuous objections.1> As explained in its subsequent written
decision, the Trial Chamber found that

the risk to the health, and indeed the life, of the Accused and the prospects that the trial
would continue to be severely disrupted [are] so great as to be likely to undermine the
integrity of thetrial process. There[is] area danger that thistrial might last for an
unreasonably long time or, worse yet, might not be concluded should the Accused
continue to represent himself without the assistance of counsel. In the face of these
circumstances, it would [be] irresponsible to allow the Accused to continue to represent
himself. No court, mindful of its duty to ensure afair and expeditious trial and itsinherent
responsibility to preserve the integrity of its proceedings, could countenance this....

In light of the history of the case and the conclusions that the Trial Chamber had reached,
the Chamber [is] of the opinion that it was necessary to relieve the Accused of the burden
of conducting his own case with aview to stabilising his health to ensure, so far as
possible, that the trial proceeds with the minimum of interruption in away that will permit
the orderly presentation of the Accused’s case and the completion of the trial within a
reasonable time in hisinterests and the interests of justice: in other words, to secure for the
Accused afair and expeditious trial .16

The next day, the Trial Chamber issued an order specifying the working arrangement between
Milosevic and Assigned Counsel. That order stated:

(2) It isthe duty of court assigned counsel to determine how to present the case for
the Accused, and in particular it istheir duty to:

(@) represent the Accused by preparing and examining those
witnesses court assigned counsel deem it appropriate to call;
(b) make all submissions on fact and law that they deem it
appropriate to make;

(c) seek from the Trial Chamber such orders as they consider



necessary to enable them to present the Accused’s case properly,
including the issuance of subpoenas;

(d) discuss with the Accused the conduct of the case, endeavour to
obtain hisinstructions thereon and take account of views expressed
by the Accused, while retaining the right to determine what course
to follow; and

(e) act throughout in the best interests of the Accused,;

(2) The Accused may, with the leave of the Trial Chamber, continue to participate
actively in the conduct of his case, including, where appropriate, examining
witnesses, following examination by court assigned counsel;

(3) The Accused has theright, at any time, to make a reasonabl e request to the Trial
Chamber to consider allowing him to appoint counsel; and

(4) Court assigned counsel is authorised to seek from the Trial Chamber such
further orders as they deem necessary to enable them to conduct the case for the
Accused.1?

The Trial Chamber thus contemplated the possibility of alowing Milosevic to continue “active(]
participat[ion] along with counsel in the preparation and presentation of his case,” even to the extent
of “giving evidence, examining and re-examining witnesses as permitted by the Chamber, selecting
and submitting documentary evidence, and making final submissions on the evidence.”18 However,
his participation would be secondary to that of Assigned Counsel and strictly contingent on the
discretionary permission of the Trial Chamber in any given instance.

8. Upon Assigned Counsel’s motion, the Trial Chamber certified an interlocutory appeal of its
decision to impose counseal .12 Applying Rule 73(B) of the Rules of Procedure and Evidence, the
Trial Chamber reasoned that the assignment of counsel could significantly affect the fair and
expeditious conduct of the proceedings or outcome of thetrial, and that an immediate resolution of

Milosevic’s challenge would materially advance the proceedings.20 This appeal followed swiftly on
the heels of certification.

Standard of Review

9. Asthe Appeals Chamber has previously noted, a Trial Chamber exercises its discretion in “many
different situations — such as when imposing sentence, in determining whether provisional release
should be granted, in relation to the admissibility of some types of evidence, in evaluating evidence,
and (more frequently) in deciding points of practice or procedure.”21 A Trial Chamber’s assignment
of counsel fits squarely within this last category of decisions. It draws on the Trial Chamber’s
organic familiarity with the day-to-day conduct of the parties and practical demands of the case, and
requires acomplex balancing of intangiblesin crafting a case-specific order to properly regulate a
highly variable set of trial proceedings. The Appeals Chamber therefore reviewsthe Trial
Chamber’s decision only to the extent of determining whether it properly exercised its discretion in
imposing counsel on Milosevic.

10. In reviewing this exercise of discretion, the question is not whether the Appeals Chamber agrees
with the Trial Chamber’s conclusion, but rather “whether the Trial Chamber has correctly exercised
its discretion in reaching that decision.”22 In order to challenge a discretionary decision, appellants
must demonstrate that “the Trial Chamber misdirected itself either as to the principle to be applied



or asto the law which isrelevant to the exercise of the discretion,” or that the Trial Chamber “[gave]
weight to extraneous or irrelevant considerations,... failed to give weight or sufficient weight to
relevant considerations, or... made an error as to the facts upon which it has exercised its discretion,”
or that the Trial Chamber’s decision was “so unreasonable or plainly unjust that the Appeals
Chamber is able to infer that the Trial Chamber must have failed to exercise its discretion
properly.”23 In practice, this array of factors boils down to the following simple algorithm: a Trial
Chamber’s exercise of discretion will be overturned if the challenged decision was (1) based on an
incorrect interpretation of governing law; (2) based on a patently incorrect conclusion of fact; or (3)
so unfair or unreasonable as to constitute an abuse of the Trial Chamber’s discretion. Absent an
error of law or aclearly erroneous factual finding, then, the scope of appellate review is quite
limited: even if the Appeals Chamber does not believe that counsel should have been imposed on
Milosevic, the decision below will stand unless it was so unreasonable as to force the conclusion
that the Trial Chamber failed to exercise its discretion judiciously.

Analysis

11. Both the Trial Chamber and the Prosecutor recognize that defendants have a presumptive right
to represent themselves before the Tribunal. It is not hard to see why. Article 21 of the ICTY
Statute, which tracks Article 14 of the International Convention on Civil and Political Rights,24
recognizes that a defendant is entitled to abasic set of “minimum guarantees, in full equality,”
including the right “to defend himself in person or through legal assistance of his own choosing.”22
Thisis astraightforward proposition: given the text’s binary opposition between representation
“through legal assistance” and representation “in person,” the Appeals Chamber sees no reasonable
way to interpret Article 21 except as a guarantee of the right to self-representation. Nor should this
right be taken lightly. The drafters of the Statute clearly viewed the right to self-representation as an
indispensable cornerstone of justice, placing it on astructural par with defendants’ right to remain
silent,26 to confront the witnesses against them,27 to a speedy trial,28 and even to demand a court-
appointed attorney if they cannot afford one themselves.22 In the words of the United States
Supreme Court in Faretta v. California, which was recognized by the Trial Chamber asthe classic
statement of the right to self-representation,39 an “unwanted counsel ‘represents’ the defendant only
through a tenuous and unacceptable legal fiction,” such that “counsel [becomes] not an assistant, but
amaster.”3l Defendants before this Tribunal, then, have the presumptive right to represent
themselves notwithstanding a Trial Chamber’s judgment that they would be better off if represented
by counsel.

12. While thisright to self-representation is indisputable, jurisdictions around the world recognize
that it is not categorically inviolable. In Faretta itself, the United States Supreme Court noted that,
since “[t]he right of self-representation is not a license to abuse the dignity of the courtroom,” atrial
judge “may terminate self-representation by a defendant who deliberately engages in serious and
obstructionist misconduct.”32 Recognizing this same basic contingency of the right, England,33
Scotland,34 Canada,32 New Zealand,36 and Australia3’ have all developed the principle that, in order
to protect vulnerable witnesses from trauma, courts may severely restrict the right of defendantsto
represent themselves in sexual assault trials. Scotland goes so far as to forbid such defendants from
conducting any portion of their defensesin person.38 And while this Appellate Chamber has not
previously passed on the question, existing precedent from contemporary war crimes tribunalsis
unanimous in concluding that the right to self-representation “is a qualified and not an absolute
right.”39

13. Recognizing that a defendant’s right to represent himself is subject to some limitations,
however, does not resolve this case. It must further be decided whether the right may be curtailed on
the grounds that a defendant’s self-representation is substantially and persistently obstructing the



proper and expeditious conduct of histrial. The Appeals Chamber believes that, under the
appropriate circumstances, the Trial Chamber may restrict the right on those grounds. It is
particularly instructive in this regard to consider the parallel statutory right of an accused before the
Tribunal “to betried in his [own] presence”40 — aright that is found in the very same clause of the
ICTY Statute as the right to self-representation. Notwithstanding the express enunciation of this
right in the Statute, Rule 80(B) of the Rules of Procedure and Evidence alows a Trial Chamber to
“order the removal of an accused from the courtroom and continue the proceedings in the absence of
the accused if the accused has persisted in disruptive conduct.” If a defendant’s right to be present
for histrial —which, to reiterate, islisted in the same string of rights and indeed in the same clause
asthe right to self-representation — may thus be restricted on the basis of substantial trial disruption,
the Appeals Chamber sees no reason to treat the right to self -representation any differently.

14. Defense counsel objects that “the appointment of counsel to an accused who is engaging in
deliberate misconduct... is quite distinct from the situation where an accused would be allowed to
continue [representing himself] but for afinding of medical unfitness.”41 But it cannot be that the
only kind of disruption legitimately cognizable by a Trial Chamber is the intentional variety. How
should the Tribunal treat a defendant whose health, while good enough to engage in the ordinary
and non-strenuous activities of everyday life, is not sufficiently robust to withstand all the rigors of
trial work — the late nights, the stressful cross-examinations, the courtroom confrontations — unless
the hearing schedule is reduced to one day aweek, or even one day a month?2 Must the Trial
Chamber be forced to choose between setting that defendant free and allowing the caseto grind to
an effective halt? In the Appeals Chamber’s view, to ask that question is to answer it.43

15. The only remaining question is whether the Trial Chamber properly exercised its discretion in
this particular instance. Asto the preliminary issue of the bare decision to assign counsel, the
Appeals Chamber cannot conclude — although the question is close — that the Trial Chamber abused
itsdiscretion in doing so. Milosevic’s representation of himself required the Trial Chamber to
adjourn the proceedings repeatedly throughout the presentation of the Prosecution’s case, and
delayed the start of the Defense case by nearly three months. The doctors who examined Milosevic
in July each concluded that, given his condition at the time, Milosevic was not fit to continue
defending himself.44 And it was within the Trial Chamber’s discretion to conclude that any concerns
about Assigned Counsel’s ability to represent Milosevic properly (whether because of Milosevic’s
refusal to cooperate or because of witnesses’ refusal to testify)4S were speculative at that time. There
was a legitimate basis, in other words, for the Trial Chamber’s conclusion that the trial “might last
for an unreasonably long time, or worse yet, might not be concluded” if Milosevic were allowed to
continue representing himself. Given that finding, it was within the Trial Chamber’s discretion to
assign counsel to Milosevic notwithstanding his opposition. 46

16. The Appeals Chamber parts ways with the Trial Chamber, however, in its assessment of the
Order on Modalities.4? In spelling out the future working relationship between Milosevic and
Assigned Counsel, the Order sharply restricts Milosevic’s ability to participate in the conduct of his
case in any way. The Order makes his ability to participate at all contingent on a case-by-case,
discretionary decision by the Trial Chamber.48 It implies that he would only occasionally — “where
appropriate” — be permitted to examine witnesses.42 And it indicates that, even where heis
permitted to examine awitness, he may do so only after Assigned Counsel had already completed
their examination. In every way, then, the Order relegates Milosevic to avisibly second-tier role in
thetrial.

17. These sharp restrictions, unfortunately, were grounded on afundamental error of law: the Trial
Chamber failed to recognize that any restrictions on Milosevic’s right to represent himself must be
limited to the minimum extent necessary to protect the Tribunal’s interest in assuring a reasonably



expeditious trial. When reviewing restrictions on fundamental rights such as this one, many
jurisdictions are guided by some variant of a basic proportionality principle: any restriction of a
fundamental right must be in service of “a sufficiently important objective,” and must “impair the
right... no more than is necessary to accomplish the objective.”20 Similarly, while the International
Covenant on Civil and Political Rights allows some restriction of certain civil rights where
“necessary to protect national security, public order (ordre public), public health or morals, or the
rights and freedoms of others,>1 the United Nations Human Rights Committee has observed that
any such restrictions “must conform to the principle of proportionality;... they must be the least
intrusive instrument amongst those which might achieve the desired result; and they must be
proportionate to the interest to be protected.”>2 And the ICTY itself has been guided by a “general
principle of proportionality” in assessing defendants’ suitability for provisional release, noting that a
restriction on the fundamental right to liberty is acceptable only when it is “(1) suitable, (2)
necessary and when (3) its degree and scope remain in a reasonabl e relationship to the envisaged
target.”s3

18. The Appeals Chamber considers that a proportionality principle of this sort was clearly called
for here. The excessiveness of the Trial Chamber’s restrictions is apparent for at least three reasons:
(2) the medical reportsrelied on by the Trial Chamber explicitly rejected the notion that Milosevic’s
condition is permanent ;24 (2) there was no evidence that Milosevic had suffered from any health
problems since late July; and (3) Milosevic made a vigorous two-day opening statement without
interruption or apparent difficulty. Despite these indications of possible improvement in Milosevic’s
condition, however, the Trial Chamber failed to impose a carefully calibrated set of restrictions on
Milosevic’strial participation. Given the need for proper respect of aright as fundamental asthis
one, this failure was an improper exercise of the trial court’s discretion.25

Disposition

19. Inlight of the foregoing discussion, the Appeals Chamber affirmsthe Trial Chamber’s
imposition of defense counsel, but reversesits Order on Modalities. On remand, the Trial Chamber
should craft aworking regime that minimizes the practical impact of the formal assignment of
counsel, except to the extent required by the interests of justice. At a minimum, this regime must be
rooted in the default presumption that, when he is physically capable of doing so, Milosevic will
take the lead in presenting his case — choosing which witnesses to present, questioning those
witnesses before Assigned Counsel has an opportunity to do so, arguing any proper motions he
desires to present to the court, giving a closing statement when the defense rests, and making the
basic strategic decisions about the presentation of his defense. But this presumption isjust that: a
presumption. Under the current circumstances, where Milosevic is sufficiently well to present a
vigorous, two-day opening statement, it was an abuse of discretion to curtail his participation in the
trial so dramatically on the grounds of poor health. The Appeals Chamber can hardly anticipate,
however, the myriad health-related difficulties that may arise in the future, or use this occasion to
calibrate an appropriate set of responses to every possible eventuality. It is therefore left to the wise
discretion of the Trial Chamber to steer a careful course between alowing Milosevic to exercise his
fundamental right of self-representation and safeguarding the Tribunal’s basic interest in a
reasonably expeditious resolution of the cases beforeit.

20. The Appeals Chamber stresses the following point: in practice, if all goeswell, the trial should
continue much asit did when Milosevic was healthy. To alay observer, who will see Milosevic
playing the principal courtroom role at the hearings, the difference may well be imperceptible. If
Milosevic’s health problems resurface with sufficient gravity, however, the presence of Assigned
Counsel will enablethetria to continue even if Milosevic istemporarily unable to participate. The
precise point at which that reshuffling of trial roles should occur will be up to the Trial Chamber.



21. The decision below is affirmed in part and reversed in part, and the case is remanded for further
proceedings not inconsistent with this decision. The Trial Chamber may grant orders to enhance the
proceedings as and when necessary.

Donein English and French, the English text being authoritative.

Dated this 1st day of November 2004,
At The Hague,
The Netherlands.

Judge Theodor Meron
Presiding Judge

[Seal of the International Tribunal]
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