LEGISLATIONSIMPLEMENTING THEICTY Member States
STATUTE Cooperation

SPAIN

Organisation Act on Co-operation with the Interoa#l Tribunal for the Prosecution of Persons
Responsible for serious Violations of InternatioHaimanitarian Law Committed in the Territory
of the Former Yugoslavia (Organisation Act 15/1984 June 1994)

JUAN CARLOSI
KING OF SPAIN

To all who have the knowledge of these presents, bewn: That the Courts have enacted, and |
hereby approve, the following Organisation Act:

Statement of Reasons

By its resolution 827 (1993), the United Nationg@dy Council established an International
Tribunal for the Prosecution of Persons Responéini&erious Violations of International
Humanitarian Law Committed in the Territory of thermer Yugoslavia and at the same time
adopted the Tribunal's Statute.

Since the enabling provision underlying the resotuts Chapter VII of the Charter of the United
Nations, there is no doubt that it is legally bimgifor all States in this international area.

Paragraph 4 of the resolution places upon all Staie obligation to take any measures necessary
under their domestic law to comply with the resolutand implement the Statute. It is not a
matter of recognising the competence of the Tribwasis customary in the case of other
international tribunals, since such competesrga omnes already exists; rather, it is a question of
adopting appropriate domestic measures, bearingrid its special legal basis which is a
resolution of an international organisation andartnternational treaty.

The Act is based on a pre-existing body of conwerati or customary law, the so-called rules of
humanitarian law, embodied primarily in the Gen@amventions and the Genocide Convention.
The general view is that this conventional law basome part of customary law.

Since, from a material standpoint, much of theuisis self-executing, the Act makes provision
for its implementation only in respect of those et which our Constitution stipulates must be
the subject of Organisation Acts.

Article 3 designates the Ministry of Justice asdbatral authority responsible for external
relations with the Tribunal, while domestic judidianctions are concentrated in the National
High Court, which already has exclusive competengratters relating to extradition, the transfer
of jurisdiction and the transfer of proceedingd.tAis is, of course, without prejudice to the
general competence of the Ministry of Foreign ABaand the domestic competence, where
applicable, of the military courts.



Article 4 covers situations involving concurrentigaiction, including military jurisdiction, thus
providing procedural complements to the princidiéhe primacy of the International Tribunal
laid down in article 9 of the Statute. Furthermanekeeping with this, the principle obn bisin
idemis developed, although no reference is made tded0, paragraph 2 (b), of the Statute
since the situations envisaged would be unlikelgdeur in Spain.

Article 6, guided by the Statute, deals with arr8gteaking in the abstract, there should be no
doubt as to the lawfulness of an arrest, on thehanel, because double charges normally will
have been lodged against the accused and, onhteehand, because, in addition to the unilateral
rules of international competence, there is agolerning competence in this regard deriving
from the Statute itself.

Articles 19 and 20 of the Statute constitute aifiant departure from our rules on extradition in
that they make no mention of extradition at all tafer to surrender or transfer of the accused to
the International Tribunal. The report of the Stamg General of the United Nations (para. 102)
appears to clearly exclude extradition proceedimbss provision reflects previous views that
Spain put forward regarding the simplification afradition at the Funchal Conference of
Ministers of Justice of the European Communities$ ahich are currently being considered in the
framework of the Co-ordination Committee of serutiicials established under Title VI of the
Treaty on European Union.

From all these factors it also appears that contiona judgements are rejected.

Article 7.3, recognises extraterritorial jurisdanti for the prosecution of offences of perjury befor
the International Tribunal, thus filling a lacumedur laws, although such an innovation has
already been preceded by a provision to that eifffieitte Statute of the Court of Justice of the
European Communities and the rules of procedutkeo€ourt. Concerning the enforcement of
sentences, some provisions of article 8 may natbeediately enforceable, since they are
contingent upon Spain's issuing a specific deataraif its willingness to accept convicted
persons.

Articlel
Duty to Co-operate

Spain shall co-operate fully with the Internatiomabunal for the Prosecution of Persons
Responsible for Serious Violations of InternatioHaimanitarian Law Committed in the Territory
of the Former Yugoslavia (hereinafter referredddtae International Tribunal,”), established
under resolution 827 (1993) of the Security Couatihe United Nations.

Article 2
Bases

Co-operation shall be extended in accordance Wwélptovisions of Security Council resolution
827 (1993), the Statute of the Tribunal and thegmeAct in the absence of specific provisions,
the general criminal laws, both substantive andgularal.

Article 3
Competent Authorities

1. Without prejudice to the competence of the Migisf Foreign Affairs, the Ministry of Justice
shall be the central authority responsible for aering requests for co-operation from the
International Tribunal and other requests that @gubmitted to it by the International Tribunal.

2. Each of the organs of the National High Couadilskvithin the areas of its jurisdiction, be



exclusively responsible for co-operation with théeknational Tribunal.

Article4
Concurrent Jurisdiction

1. Where ordinary or military courts of Spain hawesdiction under their respective
organisational rules and rules of procedure toidensases that fall within the scope of the
Statute of the International Tribunal, they shailliate or continue their judicial proceedings, as
long as the International Tribunal does not prdffiem from doing so.

2. Upon receiving an application for prohibitiohetjudge or court shall suspend the judicial
proceedings, and, without prejudice to their apiiit continue to be seized of urgent proceedings,
shall refer the case to the National High Courticiwtshall issue an order of prohibition in favour
of the International Tribunal. The military juditiargans, for their part, shall refer the case,
through the Central Military Court, to the Natiomtigh Court:

3. The application may be rejected only where thé&en does not come under the temporal or
territorial jurisdiction of the International Tribal.

4. No Spanish judge or court may create a cordgfigarisdiction with the International Tribunal.
They shall confine themselves to stating the remioat in their estimation form the basis of their
own competence.

Article5
Principle of " non bisin idem"

Persons tried in Spain for an offence under orgiteaw may also be tried by the International
Tribunal if the act is classified by the Internaiib Tribunal under the categories contained in the
Statute of the International Tribunal.

Article 6
Arrest and Transfer

1. Any person resident in Spain against whom aicinent has been confirmed shall, pursuant to
an arrest warrant of a Trial Chamber of the Inteomal Tribunal, be taken into custody and
informed of the charges against him by the certxamining court of the National High Court.

2. The National High Court shall approve the transivithout the need for formal extradition
proceedings, and shall specify in its decisionniaimum length of the pre-trial detention
stipulated in Spanish law.

Article7
Appearance before the I nternational Tribunal

1. Persons summoned to appear before the Intemahfloibunal as witnesses or experts shall be
under the same obligation to appear as that prdvioiein Spanish law.

2. The Ministry of Justice shall advance the expsmgecessary for such appearance.

3. Perjury before the International Tribunal shalltreated as the offence of perjury under
criminal law and may be tried in Spain at the restj@é the International Tribunal.

4. Spain shall guarantee the immunity of persongamsit for the purpose of appearing before the
International Tribunal.

Article 8



Enforcement of Sentences

1. Should Spain declare, pursuant to article ZhefStatute of the International Tribunal, its
willingness to accept convicted persons, it shac#fy in so doing that it will follow the sentence
enforcement procedure and that such sentence ni@xoeed the maximum provided for in
Spain for penalties involving deprivation of libgert

2. The prisons oversight judges shall inform théidwel High court of any significant incident
regarding the enforcement of the sentence. TheohtHigh Court shall in turn inform the
Ministry of Justice.

3. Whenever any pardon or commutation of sentermeepdings are initiated, the Ministry of
Justice shall so inform the International Tribursithce no decision can be taken until the
International Tribunal rules on the matter, andghedon or commutation may be denied if the
International Tribunal so decides.

Single Final Provision
Duration

This Act shall remain in force until the Internata Tribunal is dissolved, without prejudice to
the effects deriving from the implementation ofcess 7.3 and 8.

Accordingly,

| hereby order all Spaniards, both individuals anthorities, to observe and enforce this
Organisation Act. Madrid, 1 June 1994

FELIPE GONZALEZ MARQUEZ
Prime Minister

JUAN CARLOS R.



