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L. Trial Chamber I (“Trial Chamber”) of the International Tribunal for the Prosecution of
Persons Responsible for Serious Violations of International Humanitarian Law Committed in the
Territory of Former Yugoslavia since 1991 (“Tribunal”) is seized of the “Defence Motion for
Provisional Release of the Accused Bajrush Morina”, filed publicly1 on 2 May 2008 (“Motion”) and

hereby renders its Decision.
I. SUBMISSIONS

2. In its Motion the Defence moves the Trial Chamber to contact the UNMIK for a Notice of
Guarantee for Bajrush Morina (“Accused”) and order provisional release of the Accused until the

beginning of the trial proceedings.2
3. In support of its Motion, the Defence submits that:

a) In light of the exchange of views between the parties in the Initial Appearance, it seems that

the trial will not start before June 2008;’

b) Being aware of the investigation against him since late 2007, the Accused never escaped or

tried to escape, but has given an interview to the Office of the Prosecutor;*

¢) The Accused has contacted the UNMIK authorities and voluntarily handed over his

passport;

d) There are a number of humanitarian reasons militating in favour of granting the provisional

release, namely that:
a. the Accused has never been convicted.

b. the Accused is working and his income guarantees the survival of 9 other family
members living in his house. This fact is a sufficient ground for anticipation that the

Accused will not escape after provisional release is granted.

¢. the Accused’s daughter is finishing her High School at the end of May 2008 and he

would highly appreciate a possibility to participate in the graduation celebration.’

' The Trial Chamber notes that although initially the Motion was filed confidentially, on 6 May 2008 the Defence filed
the “Defence Notice to Lift the Status of Confidentiality of ‘Defence Motion for Provisional Release of the Accused
Bajrush Morina™”.

? Motion, p. 5.

* Motion, paras 14-15.

* Motion, para. 15.

3 Motion, para. 16.

(S
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e) The Defence tried to get guarantees prescribed in Rule 65(B) of the Rules of Procedure and
Evidence (“Rules”) but was informed that the UNMIK will only be able to answer an

official request of a Declaration of Guarantees, if it addressed by the Tribunal itself.®

4. On 9 May 2008, the Prosecution publicly filed its “Response to Applications for Provisional
Release” (“Response”), whereby it opposes provisional release of the Accused. At the same time
the Prosecution submits that “[i]f, however, the trial cannot be held within a reasonable period —
and the length of any pre-trial custody will exceed the likely penalty — the Prosecution will not
oppose provisional release subject to the Accused obtaining guarantees from the UNMIK and the

~ bRl 7
Government of Kosovo”.

5. In support of its objection to the provisional release, the Prosecution submits that the case is
trial-ready,” the allegations are serious, if convicted the penalty is imprisonment9 and the trial may

be held in the near future.'

6. The Prosecution acknowledges that the Accused voluntarily surrendered and therefore it

does not consider the Accused to represent a flight risk."
II. APPLICABLE LAW

7. Rule 65 of the Rules governs provisional release. It provides, in relevant part:

(A) Once detained, an accused may not be released except upon an order of a Chamber.

(B) Release may be ordered by a Trial Chamber only after giving the host country and the State to
which the accused seeks to be released the opportunity to be heard and only if it is satisfied that
the accused will appear for trial and, if released, will not pose a danger to any victim, witness or
other person.

(C) The Trial Chamber may impose such conditions upon the release of the accused as it may
determine appropriate, including the execution of a bail bond and the observance of such
conditions as are necessary to ensure the presence of the accused for trial and the protection of
others.

8. The Defence bears the burden of proof, on a balance of probabilities, that the accused will

appear for trial and, if released, will not pose a danger to any victim, witness or other person.12

° Motion, para. 18.

’ Response, paras 2, 3, 30-31, 34.

8 Response, paras 2, 29.

? Response, paras 2, 22-28.

10 Response, paras 2, 29.

"' Response, para. 32.

12 See Prosecutor v. Lazarevic¢, “Decision on Defence Request for Provisional Release”, Case No. IT-03-70-PT, 14
April 2005 (footnote omitted), p. 2.
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9. In deciding whether the requirements of Rule 65(B) of the Rules have been met, a Trial
Chamber must consider all of those relevant factors which a reasonable Trial Chamber would have
been expected to take into account before coming to a decision. It must then provide a reasoned
opinion indicating its view on those relevant factors."> What these relevant factors are, as well as

the weight to be accorded to them, depends upon the particular circumstances of each case.'

10. The existence of compelling humanitarian reasons will only become relevant if the accused
has met the prerequisite requirements of Rule 65(B), which must be satisfied for the Trial Chamber

to have the discretion to consider granting that provisional release. '’

B prosecutor v. Haradinaj, Balaj and Brahimaj, Case No. IT-04-84-AR65.2, Decision on Lahi Brahimaj’s
Interlocutory Appeal Against the Trial Chamber’s Decision Denying his Provisional Release, 9 March 2006, , para. 8.

* Prosecutor v. Stanisié, Case No. IT-04-79-AR65.1, Decision on Prosecution’s Interlocutory Appeal of Mico
Stanisic’s Provisional Release, 17 October 2005 (“Stanisi¢ Decision”), para. 8.

'S prosecutor v. Prli¢ et al., Case No. IT-04-74-AR65.7, Decision on “Prosecution’s Appeal from Décision Relative d
la Demande de Mise en Liberté Provisoire de I'Accusé Petkovi¢ Dated 31 March 2008”, 21 April 2008, para. 17,
quoting Prosecutor v. Boskoski and Tarculovski, Case No. IT-04-82-AR65.4, Decision on Johan Tarculovski’s
Interlocutory Appeal on Provisional Release, 27 July 2007 (“Turculovski Decision”), para. 14, whereby the Appeals
Chamber recalled that “a Trial Chamber may grant provisional release only if it is satisfied that the accused will return
for trial and that he will not pose a danger to any victim, witness or other person. It is in this context that any
humanitarian grounds have to be assessed”. In applying the above principle of law, the Appeals Chamber proceeded in
considering that “[t]he Trial Chamber considered the birth of his second child in the Impugned Decision and found that
'the arrival of a baby is not a strong weight in the assessment of the likelihood of the Accused’s future attendance at the
trial or of the interests of justice in this case'. Therefore, the Appeals Chamber finds that the Appellant has not
established that the Trial Chamber erred in denying the Appellant’s request for provisional release despite his family
situation. since in light of other relevant factors it was not satisfied that the Appellant would appear for trial, if
provisional released”.
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III. DISCUSSION

11. As a preliminary point, the Trial Chamber reiterates the finding of the Appeal Chamber that
“an application for provisional release brought at a late stage of proceedings, and in particular after
the close of the Prosecution case, will only be granted when serious and sufficiently compelling
humanitarian reasons exist™.'® In other words, using the argument a contrario, the Trial Chamber
finds that the proof of the existence of the sufficiently compelling humanitarian reasons for

provisional release at the pre-trial stage of the proceedings is not required.

12. The Trial Chamber takes into consideration the seriousness of the allegations against the
Accused. However, the Trial Chamber also considers that the Accused has not attempted to evade
justice in any way and that the parties are in agreement that the Accused voluntarily surrendered to
the Tribunal as soon as he was made aware of the indictment against him'” The Trial Chamber

further notes that the Accused has given an interview to the Prosecution prior to being indicted.

13. The Trial Chamber finds that neither the fact that the Accused is a provider for his family
nor the inconvenience caused to the Accused by the fact that if not provisionally released, he would
not be able to attend the graduation ceremony of his daughter, although taken into account, does

carry much weight in the Trial Chamber’s decision on the Accused’s request for provisional release.

14 The Trial Chamber notes that the Host Country was invited to indicate whether it has any
objections to the Accused being provisionally released.”® In its letter of 8 May 2008, the

representative of the Host State did not raise any objection in this matter.

15.  The Trial Chamber took into consideration, and gave appropriate weight to, the guarantee
given by the UNMIK."

16. For these reasons, the Trial Chamber is satisfied that the Accused, if released, will return for

trial and will not pose a danger to any victim, witness or other person.

10 prosecutor v. Prlic¢ et al., Case No. IT-04-74-AR65.7, Decision on “Prosecution’s Appeal from Décision Relative a
la Demande de Mise en Liberté Provisoire de I’Accusé Petkovic Dated 31 March 2008” , 21 April 2008, , para. 17.

" The indictment against Astrit Haragija was made public on 25 April 2008 and he was transferred to the Tribunal on
28 April 2008.

'® Request to UNMIK and the Host State, 6 May 2008, p. 3 (confidential).

' Submission by the United Nations Interim Administration Mission in Kosovo (UNMIK) to the Trial Chamber in
Response 1o the Request to UNMIK regarding Defence Motion for Provisional Release of Bajrush Morina and
Application for Provisional Release of Astrit Haragija, Dated 7 May 2008.
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IV. DISPOSITION

17. For the reasons set out above and pursuant to Rules 54 and 65 of the Rules, the Trial

Chamber hereby:
GRANTS the Motion, and
1. ORDERS as follows:

a. As soon as practicable, the Accused Bajrush Morina shall be transported to Schiphol airport

in the Netherlands by the Dutch authorities;

b. At the Schiphol airport, the Accused shall be provisionally released into the custody of the
security officer designated by the Registrar of the Tribunal who shall accompany the

Accused for the remainder of his travel to Kosovo/Kosova,;

¢. At the Pristina/Prishtiné airport, the Accused shall be met by a designated official of the
UNMIK, who shall accompany the Accused to his place of residence;

d. The Accused shall provide the address at which he will be staying in Kosovo/Kosova to the
authorities of UNMIK and the Registrar of the Tribunal before leaving the United Nations
Detention Unit (“UNDU”) in The Hague;

e. The authorities of UNMIK shall instruct the Accused that during the period of his

provisional release, he shall abide by the following conditions:
i. to remain within the confines of the municipality of his residence;

ii. not to have any contact whatsoever or in any way interfere with any victim or potential
witness or otherwise interfere in any way with the proceedings or the administration of

justice;
iii. not to discuss his case with anyone, including the media, other than with his counsel;
iv. to continue to cooperate with the Tribunal;

v. to comply strictly with any requirements of the authorities of the UNMIK necessary to

enable them to comply with their obligations under this Decision and their guarantees;
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vi. to comply strictly with any further Order of the Trial Chamber varying the terms of or

terminating his provisional release.
f. The authorities of the UNMIK shall ensure that:

i. the Accused surrenders his passport to the UNMIK authorities upon arrival to

Kosovo/Kosova;

ii. the Accused reports weekly to the UNMIK police in the place of his residence as
stated in the Annex A to the Motion;

iii. areport on provisional release of the Accused is sent to the Trial Chamber on a weekly

basis.

g. The Accused shall return to the United Nations Detention Unit (“UNDU”) in The Hague at
the time to be determined by the Trial Chamber. He shall be accompanied from the place of
his residence in Kosovo/Kosova by the same designated official of the UNMIK, who shall
deliver the Accused at Pristina/Prishtiné airport to the custody of the security officer
designated by the Registrar of the Tribunal. Upon arrival at Schiphol airport, the Accused
shall be delivered to the custody of the Dutch authorities, and the Dutch authorities shall
then transport the Accused back to the UNDU in The Hague.

2. REQUIRES the UNMIK to assume responsibility as follows:

a. by designating an official of the UNMIK who shall accompany the Accused from
Pristina/Prishtiné airport to his place of residence, and notifying, as soon as practicable, the

Trial Chamber and the Registrar of the Tribunal of the name of the designated official;

b. for all expenses concerning transport of the Accused from Pristina/Prishtin€ airport to his

residence;

¢. at the request of the Trial Chamber or the parties to facilitate all means of cooperation and
communication between the parties and to ensure the confidentiality of any such

communication;

d. to report immediately to the Trial Chamber any breach of the conditions set out above.
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3. INSTRUCTS the Registrar of the Tribunal to consult with the Ministry of Justice in the
Netherlands as to the practical arrangements for the release of the Accused, designate the
official who shall accompany the Accused from Schiphol airport to PriStina/Prishtin€ airport
and back and to continue to detain the Accused at the UNDU in The Hague until such time as
the Accused has provided the address at which he will be staying in Kosovo/Kosova and until
the Trial Chamber and the Registrar have been notified of the name of the designated official of
the UNMIK who is to accompany the Accused from Pri§tina/Prishting airport to the Accused’s

place of residence.
4. REQUESTS the authorities of all States through whose territory the Accused will travel,
a. to hold the Accused in custody for any time that he will spend in transit at the airport; and

b. to arrest and detain the Accused pending his return to the UNDU in The Hague, should he

attempt to escape.

5. ORDERS that the Accused shall be immediately detained should he breach any of the

foregoing terms and conditions of his provisional release.

Done in English and French, the English version being authoritative.

Dated this thirteenth day of May 2008
At The Hague '
The Netherlands

héﬁi'ns Orie

[Seal of the Tribunal]
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