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1. THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal™) is seised of the “Prosecution Motion for Judicial
Notice of Adjudicated Facts and Documents” with annexes A and B, filed on 17 July 2012
(“Motion™). On 18 July 2012, the Prosecution filed a “Corrigendum to Prosecution Motion for
Judicial Notice of Adjudicated Facts and Documents™ with annex B (“Corrigendum™), correcting an
error discovered in annex B of the Motion. On 19 July 2012, The Trial Chamber ordered the
Prosecution to supplement annex A of the Motion with additional information. The “Prosecution
Supplemental Motion for Judicial Notice of Adjudicated Facts and Documents” with revised
annexes A and B was accordingly filed on 31 July 2012 (“Supplemental Motion™). On 31 July
2012, the Defence filed its “Response to Prosecution Motion for Judicial Notice of Adjudicated
Facts and Documents” (“Response”™). On 8 August 2012, the Prosecution filed the *Prosecution
Request for Leave to Reply and Reply to Response to Prosecution Motion for Judicial Notice of

Adjudicated Facts and Documents™ (“Reply™).
A. Submissions

2. In the Motion, the Prosecution requests that the Trial Chamber, pursuant to Rule 94(B) of
the Tribunal’s Rules of Procedure and Evidence (“Rules™), take judicial notice of 254 facts in annex
A and of the authenticity of 175 documents in annex B, which have been adjudicated by trial
chambers in the Mrksic et al., Marti¢, and Gotovina et al. cases.' In the event that the Trial
Chamber determines that a proposed fact includes evidence that should not, in the interests of
justice, be judicially noticed, the Prosecution requests that the Trial Chamber excise that portion of
the fact at issue and judicially notice the remainder of the fact.” The Prosecution submits that the
proposed adjudicated facts and documents satisfy the requirements established by the Tribunal’s
jurisprudence and will promote efficiency by reducing the time and resources necessary to conduct
the proceedings.” According to the Prosecution, there is a strong public interest in favour of taking
judicial notice of background and crime-base facts adjudicated in previous cases in order to focus
the evidence presented at trial on the individual criminal responsibility of the accused for the crimes
charge,d.4 The Prosecution submits that the proposed facts meet the requirements for admission
under Rule 94(B) of the Rules and that none pertains to issues that are at the core of this case or

likely to be the subject of significant dispute between the parties.” The Prosecution further submits

! Motion, para. 1.

* Motion, para. 26.

* Motion, para. 2.

* Motion, para. 9.

* Motion, paras 10-26.
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that its Rule 65 fer witness list was tailored, in anticipation of the Motion, to minimise the number
of crime-base and background witnesses whose evidence the Prosecution believes may be covered

by adjudicated facts from prior proceedings.®

3. Regarding the 175 documents in annex B, the Prosecution submits that all selected
documents have been admitted in previous trials and are relevant to the present case. The
Prosecution further submits that the documents are of a background nature, emanate from
government officials and armed forces during the conflict in Croatia, or belong to a small group of
other documents such as protest letters from civilian organs and newspaper articles.” The
Prosecution argues that the proposed documents should be judicially noticed since Rule 94(B) of
the Rules recognises that taking judicial notice of the authenticity of documentary evidence relieves
the Chamber from having to recreate findings from prior trials® The Prosecution notes that
documentary evidence is no longer admitted by way of taking judicial notice; it is the authenticity

of the documents that is judicially noticed.”

4. In response, the Defence objects to a number of the Prosecution’s proposed adjudicated
facts on the basis that they (a) were decided in a different evidential context, (b) were decided in
proceedings with accused who had different interests than HadZi¢, and (c) relate to matters that go
to the core of the present case.'” The Defence submits that judicial notice of an adjudicated fact has
a profound impact on Had#¢’s right to be presumed innocent and the burden of proof.'! The
Defence argues that, since one of the purposes of judicial notice is efficiency, the goal would not be
served if the proposed fact is likely to require significant efforts for the Defence to rebut.'> The
Defence submits that, in relation to the proposed facts from the Mrksic et al. case, not all findings
from that case may have been subject to the “beyond reasonable doubt” standard to the extent that
they were perceived to be unimportant to the criminal responsibility of the accused in that case.'?
Concerning the proposed facts from the Martic case, the Defence argues that several findings in
relation to events in SAO Krajina precede HadZzi¢’s involvement in that area and therefore fall
outside the scope of the Indictment."" According to the Defence, many of the proposed facts
implicate the conduct of persons for whom HadZi¢ is alleged to be criminally responsible and

therefore should not be judicially noticed.”” Furthermore, the Defence submits that the allegation

% Motion, para. 9.

7 Motion, para. 28.

# Motion, para. 27.

? Motion, para. 27.

'Y Response, para. 1.
' Response, para. 4.
'2 Response, para. 4.
" Response, para. 10.
' Response, para. 11.
' Response, para. 12.

Case No. IT-04-75-T 23 May 2013



11433

that HadZi¢ is responsible by omission for every breach of human rights in the territory of SAO
SBWS implies that his conduct is implicated even in relation to previous findings that make no

reference to his behaviour.'®

5. The Defence objects to the Trial Chamber taking judicial notice of the authenticity of the
documents proposed by the Prosecution. The Defence argues that efficient procedures under Rule
89C) of the Rules exist for the admission of evidence and that the proposed documents should
instead be tendered for admission through a bar table motion.'” The Defence objects to all proposed
documents from the Perisic case because the subject matter of that case diverges from that of the
present case, rendering any findings of reliability and probative value inapposite. According to the
Defence, since portions of the public version of the Perisic appeal brief are redacted, it cannot be
determined whether the admissibility of these documents are not subject to pending appeal.'® The
Defence specifically objects to one document admitted in the Perisic case allegedly written by
Hadzi¢." In addition, the Defence objects to documents admitted in the Martic case for which (a)
no sources are given,” (b) the date is unknown,*' or (c) content has been “deliberately left blank.”**
In relation to documents admitted in the Mrksic et al. case, the Defence objects to (a) all documents
related to military operations around Vukovar,” (b) four documents that are illegible, misleading,

24 wr o 25
or from an unknown source,”” and (c¢) one document that concerns the acts and conduct of Hadzic.

6. The Prosecution replies that the Defence has provided no support for the assertion that a
lower standard than “beyond a reasonable doubt™ was applied to the findings in the Mrk§ic et al.
case.”® According to the Prosecution, the Defence’s objection to the proposed adjudicated facts
from the Martic case is a “belated and collateral attack” on the scope of the Indictment” and the
Defence’s conception of the “core” of the Prosecution case is unjustifiably broad.”® The Prosccution

further argues that the Appeals Chamber has clarified that judicial notice may be taken of the

'® Response, para. 12.

7 Response, paras 1, 13-15.

18 Response, para. 16, referring fo Rule 65 tfer numbers: 00329, 00923, 01480, 01481, 01541, 01591, 01655, 01662,
01672, 01697, 01698, 01705, 01758, 01771, 01825, 01826, 01827, 01868, 01899, 01911, 01934, 01937, 02048, 02059,
02443, and 02764.

' Response, para. 16, referring to Rule 65 rer number 01662.

* Response, para. 17, referring to Rule 65 ter numbers: 00127, 01200, 01804, and 01809.

! Response, para. 17, referring to Rule 65 ter number 02987.

* Response, para. 17, referring to Rule 65 ter number 00306,

EE Response, para. 17, referring fo Rule 65 fer numbers: 00087, 00199, 00300, 00346, 00363, 00436, 00446, 00474,
00477, 00480, 00482, 00490, 00501, 00516, 00521, 00537, 00542, 00549, 00553, 00554, 00557, 00558, 00359, 00562,
00579, 00580, 00583, 00593, 00598, 00602, 00605, 00606, 00611, 00614, 00620, 00624, 00633, 00645, 00646, 00647,
00657, 00668, 00676, 00678, 00680, 00686, 00779, 00880, 02689, 02827, 02856, and 02985.

* Response, para. 17, referring to Rule 65 ter numbers: 00083, 00627, 02619, 02689.

= Response, para. 17, referring to Rule 65 ter number 02856,

* Reply, paras 1, 3.

7 Reply, paras 4-5.

% Reply, paras 1, 6.
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conduct of persons for whom an accused is alleged to bear criminal responsibility.29 In relation to
the Defence argument that every human rights breach implicates HadZ?i¢’s omission liability and
thus is not amenable to admission as an adjudicated fact, the Prosecution replies that the Defence

confounds Had#i¢’s omissions with the crimes that his omissions encouraged.™

7. In relation to the judicial notice of the authenticity documents under Rule 94(B) of the
Rules, the Prosecution replies that the Defence has ignored the difference between taking judicial
notice of the authenticity of documentary evidence and the admission of such evidence.”’ The
Prosecution argues that the Defence’s attempt to narrow the range of documents amenable to
judicial notice under Rule 94(B) of the Rules is based on jurisprudence pursuant to a previous
version of the rule.** The Prosecution submits that the Defence objection to the reliability and
probative value of documentary evidence admitted in the Perific case is misdirected™ because the
Trial Chamber in Perisic applied the requisite standards under the Rules to admit evidence and that
this standards does not change simply because Perisic concerned a range of events that differs in
some respects from those at issue in the present case.”’ In relation to documents from the Marfic
case, the Prosecution submits that, contrary to the Defence’s assertion, (a) the sources of the
documents are evident from the documents themselves, (b) the Defence fails to show that the
authenticity of undated documents may not be judicially noticed under Rule 94(B) of the Rules, and
(c) Rule 65 ter number 00306 was not “deliberately left blank™, but contains the full text of the
document. The Prosecution further argues that, while Rule 65 ter number 00083 from the Mrksic et
al. case is of poor legibility, it was sufficiently clear to provide the basis for an English translation
and therefore the authenticity of this document should be judicially noticed.® The Prosecution
submits that the authenticity of these documents, like the other documents proposed in annex B of
the Motion and the Supplemental Motion, is amenable to judicial notice under Rule 94(B) of the
Rules*’ Finally, the Prosecution (a) acknowledges that Rule 65 fer numbers 01662 and 02856
concern the acts and conduct of the accused and (b) has determined that Rule 65 ter number 02619
was merely marked for identification rather than being admitted in prior proceedings. The
Prosecution therefore withdraws its request that the authenticity of these three documents be

judicially noticed.™

* Reply, para. 6.

* Reply, para. 7.

*! Reply, paras 1, 8.

* Reply, paras 1, 9.

** Reply, para. 10.

* Reply, para. 10.

* According to the Prosecution, Rule 65 er number 00306 is a “duplicate” of Rule 65 fer number 00307.
* Reply, para. 11.

7 Reply, para. 11.

* Reply, para. 12.
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B. Applicable Law

8. Rule 94(B) of the Rules, as amended on 8 December 2010, provides as follows:

At the request of a party or proprio motu, a Trial Chamber, after hearing the parties, may decide to
take judicial notice of adjudicated facts or of the authenticity of documentary evidence from other
proceedings of the Tribunal relating to matters at issue in the current proceedings.

9. Rule 94(B) of the Rules aims at achieving judicial economy and harmonising judgements of
the Tribunal by conferring on the Trial Chamber discretionary power to take judicial notice of facts
or documents from other proceedings. The Appeals Chamber has held that “[w]hen applying Rule
94 of the Rules, a balance between the purpose of taking judicial notice, namely to promote judicial
economy, and the fundamental right of the accused to a fair trial must be achieved.”™ The Appeals
Chamber has further held that “while it is possible to take judicial notice of adjudicated facts
regarding the existence of ... crimes, the actus reus and the mens rea supporting the responsibility

of the accused for the crimes in question must be proven by other means than judicial notice.”*"

10. As to the effect of taking judicial notice, the Appeals Chamber has held that “by taking
judicial notice of an adjudicated fact, a Chamber establishes a well-founded presumption for the
accuracy of this fact, which therefore does not have to be proven again at trial”*' However, the

Appeals Chamber has clarified that:

judicial notice [under Rule 94(B)] does not shift the ultimate burden of persuasion, which remains
with the Prosecution .... [Tlhe effect is only to relieve the Prosecution of its initial burden to
produce evidence on the point; the defence may then put the point into question by introducing
reliable and credible evidence to the c:onl:rary.42

11. In exercising its discretion under Rule 94(B) of the Rules, the Trial Chamber must assess (a)
whether each adjudicated fact satisfies the various requirements established by the Tribunal’s case
law for judicial notice and (b) whether a fact, despite having satisfied the aforementioned

requirements, should be excluded on the basis that its judicial notice would not be in the interests of

¥ Prosecuior v. Karadsic, Case No. IT-95-5/18-T, Decision on Fourth Prosecution Motion for Judicial Notice of
Adjudicated Facts, 14 June 2010 (*Karadzid Decision™), para. 14, citing Prosecutor v. M. Nikoli¢, Case No. IT-02-60/1-
A, Decision on Appellant’s Motion for Judicial Notice, 1 April 2005 (“Nikoiic Appeal Decision”), para. 12. See also
Ephrem Setako v. The Prosecufor, Case No. ICTR-04-81-A, Judgement, 28 September 2011 (“Serako Appeal
Judgement™), para. 200.

Y Karadfié Decision, para. 14; Prosecutor v. D. Milp§evid, Case No. 1T-98-29/1-AR73.1, Decision on Interlocutory
Appeal against Trial Chamber’s Decision on Prosecution’s Motion for Judicial Notice of Adjudicated Facts and
Prosecution’s Catalogue of Agreed Facts, 26 June 2007 (“D. Milof§evic Appeal Decision”), para. 16.

" Karadzic Decision, para. 15, citing Prosecutor v. S. Milosevic, Case No. IT-02-54-AR73.5, Decision on the
Prosecution’s Interlocutory Appeal against the Trial Chamber’s 10 April 2003 Decision on Prosecution Motion for
Judicial Notice of Adjudicated Facts, 28 October 2003, p. 4; see also Bagosora et al. v. The Prosecutor, Case No.
ICTR-98-41-A, Decision on Anatole Nsengiyumva’s Motion for Judicial Notice, 29 October 2010 (“Bagosora Appeal
Decision”), para. 7.

%2 Karad#ic Decision, para. 15, cifing Karemera et al. v. The Prosecutor, Case No. ICTR-98-44-AR73((), Decision on
Prosecutor’s Interlocutory Appeal of Decision on Judicial Notice, 16 June 2006 (“Karemera Appeal Decision™), para.
42.
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43

justice.” The Rule 94(B) requirements have been established by other Chambers.” These

requirements include the following:
(a) The fact must be relevant to the current 1;>rOoceedings;45
(b) The fact must be distinct, concrete, and iclentifiable;46

(c) The fact, as formulated by the moving party, must not differ in any substantial

way from the formulation of the original judgement;m

(d) The fact must not be unclear or misleading in the context in which it is placed
in the moving party’s motion.”® In addition, the fact must be denied judicial
notice “if it will become unclear or misleading because one or more of the

surrounding purported facts will be denied judicial notice”;*

(e) The fact must be identified with adequate precision by the moving party;™

() The fact must not contain characterisations or findings of an essentially legal

nature;51

(g) The fact must not be based on an agreement between the parties to the

original proceedings;””

B Karadficd Decision, para. 16, cifing Prosecutor v. Popovic er al., Case No. IT-05-88-T, Decision on Prosecution
Motion for Judicial Notice of Adjudicated Facts with Annex, 26 September 2006 (“Popovic Decision”), para. 4.

M See, e.g., Prosecutor v. Mladic, First Decision on Prosecution Motion for Judicial Notice of Adjudicated Facts, 28
February 2012 (“Mladic Decision™), para. 8; KaradZi¢ Decision, para. 16; Prosecutor v. Tolimir, Case No. IT-05-88/2-
PT, Decision on Prosecution Motion for Judicial Notice of Adjudicated Facts Pursuant to Rule 94 (B), 17 December
2009 (“Tolimir Decision™), para. 8; Prosecutor v. Milan Lukic and Sredoje Lukié, Case No. IT-98-32/1-PT, Decision on
Prosecution’s Motion for Judicial Notice of Adjudicated Facts, 22 August 2008, para. 20; Prosecutor v. Mico Stanific,
Case No. IT-04-79-PT, Decision on Judicial Notice, 14 December 2007 (“Stani§ic Decision”), paras 35-45; Popovid
Decision, paras 5-14; Prosecutor v. Priic et al., Case No. IT-04-74-PT, Decision on Motion for Judicial Notice of
Adjudicated Facts Pursuant to Rule 94 (B), 14 March 2006 (“Prlic Decision™), para. 12.

¥ Karadzi¢ Decision, para. 16, cifing Nivitegeka v. The Prosecutor, ICTR-96-14-A, Reasons for Oral Decision
Rendered 21 April 2004 on Appellant’s Motion for Admission of Additional Evidence and for Judicial Notice, 17 May
2004, para. 16; Nikolic Appeal Decision, paras 11, 48, 56.

¥ See, e.g., Karadzic¢ Decision, para. 16; Prosecutor v. Perific, Case No. IT-04-81-PT, Decision on Prosecution’s
Motion for Judicial Notice of Adjudicated Facts Concerning Sarajevo, 26 June 2008, para. 18; Stanisic Decision, para.
37; Prlic Decision, para. 18; Prosecutor v. Krajisnik, Case No. IT-00-39-T, Decision on Third and Fourth Prosecution
Motions for Judicial Notice of Adjudicated Facts, 24 March 2005 (“Krajisnik Decision”), para. 14.

¥ Karadfié Decision, para. 16; Tolimir Decision, para. 8; Krajisnik Decision, para. 14.

*® Karadzic Decision, para. 16; Karemera Appeal Decision, para. 55; Popovic Decision, para. 8.

¥ Karadzié Decision, para. 16; Popovic Decision, para. 8

® Karadfic Decision, para. 16; Prosecutor v. Kupreskic et al., Case No. IT-95-16-A, Decision on the Motions of Drago
Josipovié, Zoran Kupreki¢ and Vlatko Kupreski¢ to Admit Additional Evidence Pursuant to Rule 115 and for Judicial
Notice to be Taken Pursuant to Rule 94(B), 8 May 2001 (“Kupreskic Appeal Decision™), para. 12; Popovic Decision,
para. 9.

1 Karadzic Decision, para. 16; D. Milofevic Appeal Decision, para. 22; Popovic Decision, para. 10; Prii¢ Decision,
paras 12, 19; Krajisnik Decision, para. 15.

** Karadzic Decision, para. 16; Bagosora Appeal Decision, paras 10-11; Popovic Decision, para. 11; Stanisic Decision,
para. 43; Krajisnik Decision, para. 14; Prosecutor v. Krajinik, Case No. 1T-00-39-PT, Decision on Prosecution
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(h) The fact must not relate to the acts, conduct, or mental state of the accused.”
However, the exclusion of proposed facts relating to the acts, conduct, or
mental state of the accused does not apply to the conduct of other persons for
whose criminal acts and omissions the accused is allegedly responsible
through one or more of the forms of responsibility enumerated in the

Statute,;54 and
(1) The fact must clearly not be subject to pending appeal or review.”

12. If a proposed adjudicated fact satisfies all of the above requirements, a Trial Chamber may
take judicial notice of it.’® However, the power of taking judicial notice under Rule 94(B) of the
Rules is discretionary, and the Trial Chamber always retains the right to withhold judicial notice,
even when a particular adjudicated fact fulfils all of the requirements, if it determines that taking

judicial notice of that fact would not serve the interests of justice.”’

13. In making the decision to withhold judicial notice, even when the proposed adjudicated fact
fulfils the requirements above, a Trial Chamber may take several factors into account. First,
proposed facts that go to issues that are at the “core” of the Prosecution’s case should be excluded
in the interests of justice,.58 Second, proposed facts that contain subjective inferences cannot be
considered to be of a factual nature and therefore proposed facts that fall into this category have not
been granted judicial notice.” Third, facts that are “unduly broad, vague, tendentious or
conclusory” are likely to frustrate the principle of judicial economy and are thus not appropriate for
judicial notice.®® Fourth, judicial notice would be inappropriate where “due to lack of specificity in
the original judgement, the Chamber has been unable to readily discern that the fact in question

does not refer to the acts, conduct, or mental state of one of the accused before .t

Motions for Judicial Notice of Adjudicated Facts and for Admission of Written Statements of Witnesses Pursuant to
Rule 92 bis, 28 February 2003 (“Krajisnik 28 February Decision™), para. 15.

* Karadzic Decision, para. 16, D. Milosevic Appeal Decision, para. 16; Karemera Appeal Decision, para. 50.

¥ Miadic Decision, para. 8; Karemera Appeal Decision, para. 52.

* Karadzic Decision, para. 16; Setako Appeal Judgement, para. 200; Krajisnik Decision, para. 14; Krajisnik 28
February Decision, paras 14-13; Kupreski¢ Appeal Decision, para. 12.

% Karadzic Decision, para. 16; Prlic Decision, para. 12,

¥ Karad#ic Decision, para. 16.

* Popovic Decision, para. 19. See also Prosecutor v. Stanisic and Zupljanin, Case No. 1T-08-91-T, Decision Granting
in Part Prosecution’s Motions for Judicial Notice of Adjudicated Facts Pursuant to Rule 94(B), 1 April 2010 (*'Starisic
and Zupljanin Adjudicated Facts Decision™), para. 46.

** Stanisic and Zupljanin Adjudicated Facts Decision, para. 47.

% Popovic Decision, para. 16.

81 Popovic Decision, para. 18.
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C. Discussion

14. The Defence challenged a number of the Prosecution’s proposed adjudicated facts on the
basis that they do not meet one or more of the requirements set out above. The Trial Chamber, in
reaching its decision on each proposed adjudicated fact, has not limited its review to the arguments
raised by the Defence, but has also considered whether each fact proposed by the Prosecution meets
the requisite requirements for judicial notice. Annex A, attached to this decision, sets out the Trial
Chamber’s decision on each proposed adjudicated fact. A proposed fact, or portion thereof, that did

not meet the requirements set out above has been struck-through and denied judicial notice.

1. Withdrawn documents

15. In relation to judicial notice of the authenticity of a number of documents in Annex B to the
Supplemental Motion, the Trial Chamber notes that the Prosecution has withdrawn its request in
relation to three documents with the following Rule 65 ter numbers: 01662, 02619, and 02856. The

Trial Chamber accordingly does not take judicial notice of the authenticity of these documents.

2. Documents already admitted into evidence

16. The Trial Chamber notes that documents with Rule 65 ter numbers 00038, 00044, 00049,
00059, 00090, 00108, 00122, 00140, 00141, 00150, 00161, 00162, 00168, 00171, 00182, 00187,
00193, 00206, 00231, 00233, 00237, 00301, 00305, 00398, 00411, 00413, 00463, 00482, 00490,
00501, 00516, 00537, 00562, 00580, 00583, 00602, 00606, 00627, 00657, 00668, 00763, 00915,
(1004, 01121, 01200, 01591, 01868, 01989, (02689, and 02814 have been admitted into evidence. It
is therefore no longer necessary for the Trial Chamber to entertain the request for judicial notice in

respect of these documents.

3. Perisic documents

17. The Trial Chamber finds that any divergence in subject matter between the Perisic case and
the present case has no bearing on the authenticity of documents from that case. The Trial Chamber
notes that the authenticity of the Prosecution’s proposed documents from the Perisic case were not
at issue on appeal.® The Trial Chamber will accordingly take judicial notice of the authenticity of
documents from the Perisic case, except for Rule 65 ter numbers 01662 and 01591, as discussed

above, and Rule 65 ter number 02048 because it is lacking a full translation.

2 See Prosecutor v. Perisic, Case No. IT-04-81-A, Judgement, 28 February 2013.

Case No. IT-04-75-T 23 May 2013
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4. Marti¢ documents

18. The Defence objects to a certain number of documents from the Martic case on the basis
that the sources of these documents are unknown.® The Trial Chamber does not find that the source
of Rule 65 fer numbers 00127, 01804, and 01809 are readily apparent and will therefore deny

judicial notice of the authenticity these documents.

19. In relation to Rule 65 ter number 02987, a seal and signature are visible on the document; a
date is therefore not strictly necessary for purposes of taking judicial notice of the document’s
authenticity under Rule 94(B) of the Rules. The Defence may raise any issue related to the date of
the document when the document is tendered for admission into evidence and may make
submissions as to the document’s weight in its final submissions in these proceedings. The Trial

Chamber will accordingly take judicial notice of the authenticity of Rule 65 fer number 02987.

20. Rule 65 ter number 00307 appears not to exist in eCourt; there is therefore no document
whose authenticity the Trial Chamber can take judicial notice. Rule 65 ter number 00306 (a
“duplicate”, according to the Prosecution, of Rule 65 fer number 00307) is available in eCourt, and

the Trial Chamber will take judicial notice of its authenticity.

5. Mrks$ic ef ¢l. documents

21. Concerning documents from the Mrksic et al. case, the Trial Chamber finds it appropriate to
judicially notice the authenticity of documents relating to operations around Vukovar. The Defence
objections are based on the scope of the indictment in the Mrksic ef al. case and are inapposite to
the issue of authenticity. Nevertheless, the Trial Chamber will not take judicial notice of the
authenticity of documents that are illegible or unable to be situated in any context. The Trial
Chamber will therefore not take judicial notice of the authenticity of Rule 65 ter number 00083.
The Trial Chamber will also not take judicial notice of the authenticity of documents that are
irrelevant to allegations in the Indictment or lacking translations. The Trial Chamber will

accordingly not take judicial notice of the authenticity of Rule 65 ter numbers 02692 and 02985.
D. Disposition
22. Accordingly, the Trial Chamber, pursuant to Rule 94(B) of the Rules, hereby:
(a) GRANTS the Prosecution leave to file the Reply;

(b) GRANTS the Motion in part;

Case No. IT-04-75-T 23 May 2013
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(c) TAKES JUDICIAL NOTICE of the proposed adjudicated facts, or portions thereof, as

indicated in attached Annex A, in the manner formulated therein;

(d) TAKES JUDICIAL NOTICE of the authenticity of the documents as indicated in attached

Annex B; and

(e) INSTRUCTS the Registry to take all appropriate and necessary measures to implement this

Decision.

Done in English and French, the English text being authoritative.

Done this twenty-third day of May 2013,
At The Hague,
The Netherlands.

[Seal of the Tribunal]

83 Response, para. 17, referring to Rule 65 ter numbers: 00127, 01200, 01804, and 01809.

10
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Adj. |Proposed Fact Reference |Defence Objection Decision

fact

num

ber
I. Adjudicated Facts Related to Historical, Geographical and Political Background

1 As a result of the elections [held in April and Martic TI, |No specific objection Tudicially noticed.
May 1990], the Serbian Democratic Party para. 127
(*SD8”) gained power in the municipalities of
Benkovac, Donji Lapac, Gracac, Glina,

Korenica, Knin, Obrovac, and Vojnic.

2 B2 Pecember1990-the- Croatinn-Serbs- Gotovina TI|The paragraph from the Gotovina TJ, para. 2, begins with  [Denied on Ground B
arnorneed-the-creation-of a-Sersian- para. 2 the phrase “[A]ccording to the Indictment...” and it is (distinet, concrete,
Avtonemens Pistretof Kratina—which o9~ unclear whether the Trial Chamber in the second sentence  |and identifiable)
December 1901 proclaimed-itself the Repubhie containing the proposed fact, was making its own finding of |because it is nota
lof-SerbianKrajina-and-appointed-isown- fact, or continuing with a recitation of the Indictment. In any [finding of fact.
| president: event a prefatory paragraph from a judgement about

responsibility of Creatian military perscennel for events in
1995 is not an appropriate basis for receiving adjudicated
facts about events in the Serbian part of Croatia in 1991,
Further, the fermulation “Creatian Serbs” is vague. The fact
is inadmissible on Grounds B (distinct, conrete, and
identifiable) and D (misleading in the centext in which it is
placed in the moving party’s motion), or inappropriate as
unduly broad and vague (third discreticnary factor).

3 On 22 December 1990, the Parliament of Marti¢ TI, |The proposed fact grossly over-simplifies a complex issue  [Judicially noticed.
Croatia adopted a new constitution, wherein para. 130 |that may well be relevant in this case, even if not particularly
Croatia was defined as “the naticnal state of the salient to the Martic case. The Chamber should exercise its
Croatian nation and a state of members of other discretion against this fact as unduly broad, general,
nations and mincrities who are citizens: Serbs conclusory and vague (third discretionary factor).

[...] who are guaranteed equality with citizens
of Creatian nationality [...]”. The Serb
population in the Krajina region considered that
by the adoption of the new constitution, they had
been deprived of the right to be a constituent
nation in Croatia, which would include the right
of self-determination.

4 In 1991 the Socialist Federal Republic of Mrksic¢ TI, |The proposed fact grossly over-simplifies a complex issue  [Judicially noticed.
Yugoslavia (SFRY) experienced a series of para. 20 that may well be relevant in this case, even if not particularly
events which culminated in the break-up of the salient to the Martic case. The Chamber should exercise its
six republic federal state. These events invelved discretion against this fact as unduly broad, general,
initially a quest for autenomy by the Republics conclusory and vague (third discretionary factor).
of Slovenia and Croatia, notwithstanding
provisions of the federal constitution.

5 In March 1991, there were armed clashes in Marti¢ TI, |Noe specific objection Judicially noticed.
Pakrac in Western Slavonia and in Plitvice, para. 132 Addition in beld
located between Titova Kerenica and Saborske, made for clarity.
between Croatian MUP special police forces and
the police of the SAO Krajina. In both of these
clashes, the INA intervened to separate the two
sides.
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national military force of the Yugoslav
federation, but it had come to be typically
perceived in Croatia as aligned with Serb
interests and effectively commanded from
Belgrade by a Serb dominated leadership. In the
course of 1991 many Creat and other non-Serb
officers and men of the INA left the INA, in
many cases to take up arms against the JNA in
Croatia.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

& By early 1991 the attitude of both the political  |Mrks$i¢ TI, |No specific objection Judicially noticed
leadership and the general public in Croatia para. 23 except for
became increasingly hostile towards the JNA. struckthrough
|Ofcotrse-The INA had been constituted as the portion.

In March 1991 Creatian forces “blockad”, i.e.
effectively blockaded, the JNA barracks in [the
Creatian towns of] Bjelovar and Varazdin.
Increasingly acts of hostility or aggression were
manifested against JNA personnel in various
parts of Croatia. By July-August 1991 a general
strategy was adopted to block JNA barracks cn
Creatian territory by cutting off water,
electricity, foed supply, and communications to

the INA barracks. Hhe-blecldngefthe DA
; e ror Cront ]

Mrksic TJ,
para. 23

The paragraph is accepted for judicial notice except for the
speculation that Croat forces “were less numerous and
largely unarmed at the time.” That portien of the sentence
appears to simply be an inference arising from the nature of
the tactic — bleckading instead cenfrenting. The fact sheuld
be accepted without the inclusion of this speculative
inference.

Tudicially noticed
except for the
struckthrough
portion, which falls
cn the second
discretionary factor
{subjective
inference).

[In the spring of 1991] “Ustashas™ once again
came to be a term frequently used by Serbs to
describe Croats [in various parts of Eastern
Slavonia]. It is a deregatory reference back to
bitter WWII conflicts when it was generally
used as a reference to Croatian Nazi forces.

Mrksic TI,
para. 24 and
fn. 31

The term “Ustashas” may have multiple meanings
depending on the speaker and depending on the person
referred to. The question is complex and weuld require an
examination of all references to the term used in the Mrksié
Judgement te give a fair account of its meaning. In any
event, the implication that it is unambiguously a
“derogatory” references te “Creats™ in general, as the
passage seems to imply, would be a claim that relates
directly to the mental state of the [sic] Mr. HadZi¢, since he
used that term, and would be relevant to a core issue in the
case. The sentence is therefore inadmissible on Grounds D
(unclear or misleading in centext of the metien) and H (acts,
conduct, and mental state of accused) and relates te a core
issue (first discretionary facter).

Judicially noticed.
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Political and military leaders in Belgrade started
talking about “the threat of necnazism”™ and
“fascism” to Serbian people in Creatia and the
need to prevent “annihilation,” “biclogical
exterminatien,” and “genocide” against the
Serbian people. On the other hand, Serbian
people in Croatia were sometimes proclaimed
“Serbian rebels” by Croatian political leaders
and their failure to accept the new Croeatian
government and te allow official Creat bodies to
perform their functions was used as an excuse to
carry out attacks en some predominately Serb
populated villages.

para. 25

“policital and military leaders in Belgrade” are not identified
in this passage, thereby depriving it of the necessary
specificity in respect of a description that may encompass
individuals who are alleged to be in a JCE with Mr. Hadzic.
Further, the “peliticians™ may be taken as encompassing Mr.
HadZi¢ himself — or at least the passage is not clear that it
excludes him, precisely the concern expressed in the
Popovic Adjudicated Facts Decision, para 18. The 3rd and
4th sentences are therefore inadmissible en Greund D
(unclear or misleading in the context of the moetien), and
should be excluded as being unduly bread, tendentious and
conclusory (third discretionary factor), and because it is
impossible to discern whether it refers to Mr. Hadzi<™s
actiens or mental state (Ground H), or the mental state or
actions of members of the alleged JCE.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

9 [In the spring of 1991] the media also influenced|Mrk$i¢ TI, |The Defence objects to the 3rd and 4th sentences. The Judicially noticed
these events. Belgrade television came to
portray Croats indiscriminately as “bloodthirsty
Ustashas,” while the Zagreb media began to
present Serbs as drunken

except for the
struckthrough
portion, which falls
on the fourth
discretienary factor
(may refer to acts,
conduct, or mental
state of the accused).

At least generally speaking, Serbs living in
Creatia did not participate in the referendum
[held in mid May 1991 and organized by the
Creatian government].

Mrksicé T,
para. 20

No specific objection

Judicially noticed.

[Following the 2 May 1991 incident in Borevo
Selo where twelve Croatian policemen and three
Serb civilians were killed], a series of acts were
directed against Serbs or pro-Serbs interests. In
western Creatia, on 6 May 1991, a INA scldier
was strangled in Split in front of TV cameras. A
report of the Federal Secretariat for Natienal
Defence te the SFRY Presidency of 8 August
1991 indicated that from 9 May until 4 August
1991, 340 attacks against JNA units and
members in Creatia were carried cut, in which
six INA soldiers and officers were killed and 83
were wounded.

Mrksic¢ TI,
para. 26

No specific objection

Tudicially noticed.

[Arcund the time of the 12 May 1991] [bloth
Milan Babi¢ and Milan Marti¢ publicly
expressed views that SAO Krajina belonged
with Serbia.

Martic TJ,
para. 134

The passage in the Martic Judgement relies in part cn an
Agreed Factin reaching this statement, and also relies on an
exhibit that does not correspend to the propoesition adopted
by the Trial Chamber. The proposed fact is therefore
inadmissible under Ground G (fact based con agreement
between the parties) and is, in any event, vague, conclusory
and tendentious (third discretionary facter).

Tudicially noticed.
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Milan Babic appeinted Milan Marti¢ as Minister
of Defence. [©a2FFune1994+ Upon his
appeintment as Minister of Interior], Milan
Marti¢ withdrew from his position as Minister of]
Defence.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

13 |On 29 May 1991, the SAO Krajina government |Marti¢ TJ, |The second sentence is misquoted. The Trial Chamber starts [Judicially noticed
was established with Milan Babi¢ as President. |para. 135 the sentence with the highlighted passage with the prefatory [except for the

words “According to Milan Babid....” This cannot
necessarily be taken to be a finding of fact by the Trial
Chamber. The passage is also misleading by not indicating,
as the Judgement does elsewhere, why he allegedly
“withdrew” and what other duties he may have taken up that
might be relevant to the truth or falsity of that claim. The
second sentence is therefore inadmissible on Grounds C
(differs substantially from original formulation) and D
(unclear or misleading in context of motion).

struckthrough
portion, which falls
on Ground B
(distinct, concrete,
and identifiable) as it
is not a finding of
fact. Change in bold
made for the sake of
clarity.

the SAO Krajina would form a part. Hewever-
SlehodenMiteiei e roektd
erestdon-eff-Sorb-siRte-

14 |By-thetime Crontin-declaredindependenes-on- |Gotovina TI|The passage is misquoted. The passage in context is Denied on Ground B
25 Fune 09 anarmedcontliethad-empteddn- |para. 2 preceded by the phrase “According to the Indictment....,”  |(distinct, concrete,
ceriminareas-of Croatiabebween-the DM Aand- indicating that this is not a fact as found by the Chamber, but|and identifiable)
|other-Serbforees-on-the-one-handand-the Creac rather a summary of the content of the Indictment. In because it is nota
srred-forces-on-the-otherBy-the-end-of 19— addition, a prefatery paragraph from a judgement about finding of fact, but
the-thA—and-varions-Serb-forees-eontroHed- responsibility of Creatian military personnel for events in - |rather a recitation of
approximately-one-third-of the-teritorof- 1995 is not an appropriate basis for receiving adjudicated indictment in
{Creatia: facts about events in the Serbian part of Croatia in 1991. The|Gotovina .

fact is inadmissible on Grounds B (distinct, concrete, and
identifiable) and D (unclear cr misleading in context of
motion) or inappropriate as unduly vague (third
discreticnary factor).

15 |The President of Serbia, Slobodan Milesevié, |Marti¢ TI, |The Prosecution asserts that this paragraph is relevant to the [JTudicially noticed
publicly supported the preservation of para. 329 "relationship between JCE members." For that purpese, except for the
Yugoslavia as a federation of which, inter alia, reception of this fact would be manifestly inappropriate as  |struckthrough

going to the core issue in this case (first discreticnary
factor). Further this fact is both vague and misleading when
removed from its context: the sentences that follow suggest
that the Trial Chamber was not clear as to the date when
MiloSevic formed this supposed covert intentien. The
assertion is alse "unduly broad, vague, tendentious, and
conclusory” (third discretionary factor). On Ground D
(unclear or misleading in centext of motion) and the first and
third discretionary factors, the highlighted passage is both
inadmissable, and its admissicn would not be in the interests
of justice.

portion, which falls
on the first
discretionary factor
(core issue).
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by Croatian armed formatiens and prevent
occupatien of cities under Serb control. At the
end of the summer 1991 and coinciding with the
attack on Kijevo, the INA became an active
participant in Croatia on the side of the SAO
Krajina. Aceordingto-the SERY Federal-
SSG!BEE{; fel DB‘S{!GS, GeneralV Bl.ke v
[se [-the-task-of-the LA -became-oneof

e ke Sasd Lo i Croatia )

armed conflict. The adoption of the phrase “active
participant” implies a conclusion about the start of the armed
conflict, which is itself a constituent legal element of crimes
under Article 3 and 5 of the Statute. The second sentence is
therefore inadmissible on Ground F {characterisations of an
essentially legal nature). The third sentence is objected to on
the ground that it is not an adjudicated fact by the Trial
Chamber, but merely a recitation of a statement by a
witness. Further, it is not even a complete statement in
context, but merely a passage as deemed necessary by that
‘Trial Chamber for its purposes. This is an obvious attempt to
circumvent the admissibility standards in the Rules and
Procedure and Evidence, and should be rejected. The
statement is inadmissible on Grounds B (distinct, concrete,
and identifiable) and D (unclear or misleading in the context
of the motion).

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

16 |Through the summer of 1991, the objective of  |Marti¢ TI, |The second sentence asserts a legal conclusion that is Judicially noticed
the INA was to protect the Serbs against attacks [para. 330 |contested in this case: the date of the commencement of the [except for the

struckthrough
portion, which falls
on Ground B
(distinct, concrete,
and identifiable)
because itis a
recitation of the
evidence.

vision-to-ereate-a-Sero-dominated-state- In early
July 1991, Milan Martic stated that the Milicija
Krajine were “defending Serbian land and the
Serbs’ ethnic area”. Similarly, on 19 August
1991 Milan Marti¢ stated that he would accept
ne autonemy and that “the territories controlled
by the pelice and the Territorial Defence of the
Serbian Autonomous Region of Krajina will
forever remain Serbian”. Milan Babi¢ embraced
the same view, stating on 5 September 1991 that
“the Serbs are recognised in every part of
Yugoslav State territory as a nation, which they
will continue to be [w]ithin the part of the state
that remains as a whele following the secession
of the former Socialist Republic of Croatia’s real
territory and all Slovenia.” On 12 December
1991, Milan Marti¢ stated that “noboedy [...] has
the right to deny the Serbian people the right to
live in their own country”.

Martic T,
para. 333

The passage goes to core aspects of the Prosecution case,
including its characterization of the cbjective of the joint
criminal enterprise. These are matters that cught to be fully
and properly litigated before this Trial Chamber, rather than
introduced through the back door of judicial notice. The
insertion of these disparate quotatiens in one passage would
not be an apprepriate manner of introducing the statements
of Milan Marti¢ and Milan Babi< into this case. Further, the
reference to “RSK leadership” may arguably be a reference
te Goran Had#i¢ himself. The passage is therefore
inadmissible on Grounds B {distinct, concrete, and
identifiable), D (unclear or misleading in the context of the
motion), F (characterisations of an essentially legal nature),
and H (acts, conduct, or mental state of the accused), and
should not be received because it concerns core matters in
this case (first discretionary facter), including the alleged
objective of the alleged JCE, potentially concerns the mental
state of Georan Hadzicé himself, and is tendentious.

Judicially noticed
except for the
struckthrough
portion, which falls
on the fourth
discretienary factor
(may refer to acts,
conduct, or mental
state of the accused)
because the reference
to "leadership” may
include HadZi¢.

On 3 July 1992, Milan Marti¢ criticised the
presidents of the Banija and Koerdun municipal
assemblies for their decision te form
autonomeus districts because the RSK had “paid
in bleod the corridor we won and [linked] up
Serbian territories”.

Martic T,
para. 334

The intreduction of a quotation from a persen in this manner
is a bald-faced attempt to circumvent the admissibility
standards in the Rules and should be rejected as inadmissible,
on Ground B (distinct, concrete, and identifable).

Judicially noticed.
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Affairs, Milan Marti¢ stated that the “joint life
of Creats and Serbs in cne State is impossible
because of genocide politic [sic ] of Croatia. We
want to separate in 2 states [...] T am cenvinced
that we will be good neighbors as separate
states.”

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

19 |Ata meeting on 14 June 1993 with Cedric Marti¢ TI, |The statement is not a finding of fact but a recitation of a Judicially noticed.
Thornberry, the UNPROFOR Director of Civil |para. 334 |piece of evidence. The evidence itself is hearsay which

requires, in particular, that the source thereef and the
statement itself be understoed in context. Intreduction of the
adjudicated fact in this case would decontextualize it of that
evidence and is an cbvious attempt to circumvent the usnal
principles of evidence that would govern the reception and
treatment of hearsay evidence. In additicn, to the extent that
Milan Marti¢ is alleged te also be a member of the JCE with
Goran Hadzié and there is a reference to “we,” the statement
is ambiguocus as to whether it concerns the acts, conduct or
mental state of Mr. Hadzi¢. The propesed “adjudicated fact”
is inadmissible on Grounds B (distinct, concrete, and
identifiable), D (unclear or misleading in the context of the
motion), H {acts, conduct, or mental state of the accused)
and cn the 1st (core issue), 3rd (unduly broad, vague,
tendenticus, or cenclusory), and 4th (unclear whether
reference is made to acts, conduct, or mental state of
accused) factors.

SIBs and maintained “excellent
communications” with the units subordinated to
the MUP. [I]nfermation concerning military
activities during the autumn of 1991 was sent to
Milan Marti¢. Moreover, information regarding
crimes committed in the SAQ Krajina and the
RSK was regularly reported to Milan Martic. In
particular, pelice inspectors, who carried out
investigations inte crimes on the ground,
reported to the MUP and Milan Marti¢ during
the time peried of 1991 te 1995 pursuant to
reporting regulations. [C]rimes-cormmittedinthe]
serriory-of the RSIc[—|were-disenssed-at
| sovernmentsessions—| T [herewereHHRerots
lcontretsbetween EMNPROEOR-and-the RSi—
including the SIBs. %

..... ey

Euzaicacead

20 |Efferste-unify-the-Crostaptomapnaand-the-  [Martic TI, |The passage is ambiguous as to whether it concerns the acts, [Denied on the fourth
 Besninr-iorapinpt-eontredthronshonttoo2- para. 335 conduct or mental state of Mr. Hadzi< and therefore is discretienary factor
005 The-REileadership-sotsht-fi- inadmissible on Ground H (acts, conduct, or mental state of |(may refer to acts,
aHanee—and-eventnallytrifieston—with-the RS- accused) and the 4th factor {(unclear whether reference is conduct, or mental
in-BiH-and-HMitanMaridowas-in-favonrof made to acts, conduct, or mental state of accused) set out in  |state of the accused)
such-tnifieation—A-letterdated 3-Aprl1993- the Respense disfavouring admission. as "leadership” and
[ Eromtteralio — Milas Mearidas Ministerof thel “inter alia” might
Interiorto-the-Assembly-efthe RS writtenon refer to Hadzic.
Behtfof“the-Serbsfrom-the Re K advocties+
i o e t Seshi Lot

i) bhis] c ol
SE‘I bs”.

21 As Minister of the Interior, Milan Marti¢ was  |Marti¢ TI, |The passage cited is preceded by the words “Several Tudicially noticed

kept informed concerning the activities of the  |para. 337 witnesses testified...” implying that the content thereof may |except for the

or may not be a factual finding of the Chamber, or may have
been a finding not unambigucusly or fully accepted. The
second-last sentence goes directly to the mental state of Mr.
Hadzi¢ , potentially implying that he had knowledge of
crimes in the territery of the RSK based on the content of
these meetings. The passage is therefore inadmissible on
Ground H (acts, conduct, or mental state of accused), and
also goes to the core of the Prosecutien case, such that it is
disvafoured by the 1st (core issue) and 4th (unclear as to
whether fact refers to acts, conduct, or mental state of
accused) factors set out in the Response.

struckthrough
portion, which falls
cn the fourth
discretionary factor
(may refer to acts,
conduct, or mental
state of the accused)
as "RSK
government” and
"government
sessions” may
implicate Hadzi<.
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Adj.
fact
N
ber

Proposed Fact

II. Adjudicated Facts Relating to the Events i

Reference

Defence Objection

the SAO Krajina in 1991

Decision

including the Milicija Krajire, the INA and the
TO against predominantly Croat villages,
including Levinac, Ljubovo, Glina, and Struga.
This further raised the tensions. p-tepgnse004—
- il Ysolnesd £ 1 :
K Lou s Cromti L

22 |Armed clashes erupted between Serbs and Marti¢ TJ, |The propesed fact contains no specificity as to lecation and  [Judicially noticed.
Croats from April 1991 in the territory of para. 344 |is tantamount to a legal finding on an issue that is contested
Croatia. The police and local peeple from both in this case — the date of the commencement of armed
sides participated in the hostilities. conflict in the relevant territory. The fact is inadmissible on
Grounds D (unclear or misleading in context of the metien)
and F (characterisation of an essentially legal nature) and
sheuld not be admitted as a “core” issue in this case {first
discreticnary factor).
23 |From around June 1991 through December Marti¢ TI, |The phrase “villagers were given no cheice but to flee”is  |Judicially noticed
1991, military operaticns and raids were carried |para. 349 tantamount to a legal conclusion of forcible transfer, as are  [except for
out against predeminantly Croeat villages in the the findings conceming destruction, looting, and struckthrough
SAO Krajina, including by the Milicija Krajine, mistreatment. All of these express findings that would, in portion, which falls
the INA and the TO. The attacked villages substance, fulfill the essential requirements of the crimes for |on Ground F
included Potkenije, Vrpelje, Glina, Kijevo, which Mr. HadZi¢ is alleged to be criminally responsible. (characterisation of
Drnis, Hrvatska Koestajnica, Cerovljani, The phrase is also vague as to which attacks occurred within |an essentially legal
Hrvatska Dubica, Baéin, Saborske, Poljanak, the entire range of “June 1991 through December 1991.” nature).
Lipovaca, Skabrnja, Nadin and Bruska. The precise date within that range of the commencement of
Millagerswerelefiwith nochotee buttoflee— an ammed conflict is a live issue in the present case and the
 Buring-orimmediately-afterthe-atacks proposed fact is vague in that regard. The whole passage is
villagerswho-stayed sehind-were kiledand- inadmissible on Grounds D (misleading in context of
beaten—Private-and-prblicpropertyineluding motion) and F (characterisations of an essentially legal
lehtrehes-and schools—wvere-destroyedand- nature), and disfavoured by the 1st (core issues) and 3rd
looted—Hundreds-of Croatand-othernon-Serb- {unduly bread, vague, tendentious, or conclusery) factors set
+rittans-anrd-rembers-of Croaten-armed-forees out in the Respense.
and-formations-ywere-eaptired-duringand-afer
loestons—where-they-were-stbjeetedto-sovere-
. M ’ Lo
. imet tha O
?mmﬂgh&&“gg—l-‘ .
24 |From June 1991, military operations were Marti¢ TI, |The term “displaced” implies a legal conclusion concerning |Judicially noticed
carried out by the SAO Krajina police, para. 426 |forcible transfer. The fact, in itself and without context, except for the

implies that attacks were directed against “villages,” which
also implies a legal conclusion about the illegality thereof by
forces who are alleged in the Indictment as being
subordinated to Goran Hadzi¢. The passage is also vague as
to time (“from June 19917) in respect of an issue, the
commencement of an armed conflict, that requires precision.
The transpoesition of this vague fact to this case is therefore
inappropriate and misleading.

The passage is inadmissible on Grounds D (unclear or
misleading in context of moticn) and F (characterisation of
an essentially legal nature) and is disfaveured by the 1st
(core issues) and 3rd (unduly bread, vague, tendentious,
coclusory) factors set out in the Response.

struckthrough
portion, which falls
on Ground F
(characterisation of
an essentially legal
nature).
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Adj.
fact
N
ber

Proposed Fact

Reference

Defence Objection

Decision

On 1 August 1991, the SAO Krajina government]
decided to apply the Law on Defence of Serbia
in the SAO Krajina. Accordingly, the Milicija
Krajine units together with the TO made up the
armed forces of the SAO Krajina. [TThe TO
used JNA selid-colour uniforms with patches
reading “SAO Krajina” in Cyrillic, on the
sleeve. Milan Babid, as President, was the
Commander of the TO of the SAO Krajina.
Milan Marti¢ was appointed Deputy
Commander of the TO of the SAO Krajina, in
which position he remained until 30 September
1991. He continued to hold the position of
Minister of the Interier while he was Deputy
Commander of the TO.

Martic T1,
para. 137

Given the scope of the Indictment, the proposed fact is
irrelevant and therefore inadmissible under Ground A
(relevance).

Judicially noticed.

26

[In the SAC Krajina], [t]he Public Security
Service was responsible for maintaining law and
order. The SDB handled poelitical crime,
terrerism, extremism, and intelligence work.
‘The Milicija Krajine units defended the
territorial integrity of the [SAOQ Krajina],
secured vital facilities, infiltrated sabotage
groups, and could alse be used in military
operatiens. The Milicija Krajine units wore
patches on the sleeves of their uniforms reading
in Cyrillic “Milicija Krajine”.

Martié TJ,
para. 135,
fn. 270

Given the scope of the Indictment, the proposed fact is
irrelevant and therefore inadmissible under Ground A
(relevance).

Judicially noticed.

27

The SAO Krajina budget was very small as a
result of Creatia having ceased to provide
budget allocations te Serb municipalities in May
1991. The SAO Krajina gevernment, including
Milan Martic, sent requests to the government of]
Serbia for military assistance and the evidence
shows that these requests were frequently met.
The police of the SAO Krajina were mainly
financed with funds and material frem the MUP
and SDB of Serbia. Moreover, there is evidence
that weapens were sent from Serbia by Radmile
Bogdanovié via Bosanski Novi, BiH, to the
SAO Krajina. Beginning at the end of April
1991, Dugan Smiljani¢, Chief of Security of the
™A 10" Zagreb Corps, made contact with
leading figures in the SDS in the SAO Krajina
and provided large amounts of infantry and
artillery weapens te Serbs in Krajina from INA
depots.

Martic TJ,
para. 141

Given the scope of the Indictment, the proposed fact is
irrelevant and therefore inadmissible under Ground A
(relevance).

Tudicially noticed.

28

As early as August 1990 and through the
summer of 1991, officials of the MUP of Serbia,
including the Chief of the SDB, Jovica Stanisic,
and an official thereof, Franke “Frenki”
Simatovid, met with the SAO Krajina
leadership, in particular with Milan Martié,
concerning the provision of financial, logistical
and military assistance. From January 1991,
Milan Marti¢ went on occasion to Belgrade to
meet with these officials and with Radmile
Bogdanovid, the Minister of the Interior of
Serbia, concerning the provision of support to
the SAOQ Krajina.

Martic T1J,
para. 140

Given the scope of the Indictment, the proposed fact is
irrelevant and therefore inadmissible under Ground A
(relevance).

Tudicially noticed.
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were-apphed
thre-keht-fref-rere-senrehet-for-wenpons.
Following the fighting in the Hrvatska
Kostajnica, Knin and Glina areas in August
1991, Croeat civilians began to leave their homes
to go to Zagreb, Sisak and other places.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

29  |Beginning in 1990, Creat businesses and Marti¢ TI, |The characterization that there was “constant pressure on the |[Judicially noticed
properties were blown up in Kninrené-there—~was-|para. 296  |local Creat population” and especially that “discriminatory  |except for the
leonstant-pressure on-the-loea-Croat-popriation— policies” applied against Croats are tantamount to findings  [struckthrough
Fromarotnd-Apri19 0 —diseriminatorypoletes of persecuticn and to the fulfillment of the main conditien  |pertien, which falls

et reR-hon e for forcible transfer. They are findings in respect of crimes  |on Ground F

for which Mr. Hadzi< is said to be criminally responsible.
Further, the finding is unduly vague and undefined, applying
breadly to the peried “from around April 19917 enwards,
whereas the date may be highly germane to the present
proceedings in respect of the criminal responsibility of Mr.
HadZi¢ . The fact is inadmissible on Grounds D (misleading
in context of motion) and G (based en agreement between
the parties) and distavoured by the 1st (core issue) and 3rd
(unduly bread, vague, tendentious, or conclusery) factors set
out in the Respense.

(characterisaticn of
an essentially legal
nature).

30 |Bueto-thesituatienprevailinginthe Kainarea— [Marti¢ TI, |The passage is vague as to time, but may relate te 1992 and |Denied on the third
the-Croat-pepilationbegan-to-fearfor their para. 297 1993, and therefore directly concemns the acts and mental discretienary factor
safety-and-begr-requestinganthorseton-from- state of an alleged member of the alleged JCE with Goran  |(unduly, bread,
the-RS¥—authoritiesteteave-the- RSKteritory— Hadzi¢. The fact is also tantamount to a legal conclusion vague, tendentious,
The-thseerty-of-the-Croate-wis-fse-gEaFrvato concerning forcible transfer in respect of an extremely broad |or conclusory), as the
by-speeches-of Mitan-Martié-onthe-radio-that-he and undefined population over a two year period. These are  |time period is
cotld-notsuarantes-theirsafetparterlarhy-in- matters upen which specific evidence should be heard in this|unknown, and en the
[the-ares-efKain- case given the nature of the issues arising here. The fourth discretionary

proposed fact is inadmissible on Grounds D {unclear or factor (may reference

misleading in context of motien), F (characterisation of an  |acts, conduct, or

essentially legal nature) and H {acts, conduct, or mental state |mental state of the

of the accused), and disfavoured as a “core” issue in the accused) as it is

present case, and is unduly bread and vague. unclear whether
"RSK authorties"
refer to HadZi¢.

31 Marti¢ TJ, |The arrest of Martic is, per se, irrelevant to the present case. [Denied on Ground B

para. 143 |The alleged “strong ceordination” is not as much a finding  |(distinct, concrete,
of the Trial Chamber as a recitation of what “the evidence |and identifiable)
shows”. The nature of that coordination is a matter that because it is nota
ought to be shown through the documents foctnoted at the  [finding of fact.
end of the second sentence, rather than by way of an
adjudicated fact that obscures that evidence. The fact is
inadmissible on Grounds A (relevance), B (distinct,
concrete, and identifiable) and D (unclear or misleading in
context of the motion).
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training camp in Gelubié, a small village located
approximately 9 kilometres north of Knin,
because Milan Marti¢ wanted preperly trained
police officers. There-is-evidones-thatthis
sreipre-eamp-sit-easieda—004-The training
camp was run and funded by the MUP of the
SAO Krajina and by the MUF and SDB of
Serbia. Furthermore, there is evidence that
Milan Marti¢ visited the camp. Captain Dragan
Vasiljkovi¢ from the SDB of Serbia trained
special purpose units at the Gelubi¢ camp and
was paid for this service by the SDB of Serbia.

para. 144

the alleged JCE with Mr. Hadzi¢ , and also concemns actions
and training of individuals who are either alleged to also be
members of the JCE, or who are alleged to be subordinates
of Mr. Hadzi¢ , and for whose acts he is alleged to be
criminally respensible. The fact is therefore inadmissible on
Ground H (acts, conduct, or mental state of the accused) and
directly concerns core issues in this case, including “the acts
and conduct of persons for whose criminal conduct the
Accused is allegedly respensible.” Stanisic and Zulpjanin
Adjudicated Facts Decision, para. 46.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

32 |Inearly 1991, the SUP in Knin established a Marti¢ TJ, |The fact goes directly to the actions of an alleged member of |Judicially noticed

except for the
struckthrough
portion, which falls
on Ground B
(distinct, concrete,
and identifiable)
because it is nota
finding of fact.

33

The training in Gelubid included: drill practice,
ambush training, ideolegical training geared
towards loyalty to the state, not political parties,
weapons training (including artillery training,
mining training, sniper shooting and target
practice), physical exercise, training in the
securing of persons, self-protection and
abseiling. On average the training lasted for
approximately 20 days.

Martic T1,
para. 145

The fact goes directly to the actions of an alleged member of
the alleged JCE with Mr. HadZi¢ , and also concems actions
and training of individuals who are either alleged to alsc be
members of the JCE, or who are alleged to be subordinates
of Mr. Hadzi¢ , and for whose acts he is alleged to be
criminally responsible. The fact is therefore inadmissible on
Ground H (acts, conduct, or mental state of accused) and
directly concerns core issues in this case, including “the acts
and cenduct of persens for whese criminal conduct the
Accused is allegedly respensible.” Stanisic and Zulpjanin
Adjudicated Facts Decision, para. 46.

Judicially noticed.

34

The trainees [at Gelubi¢] wore blue camouflage
uniforms, which were different from crdinary
police uniforms. Hhere-is-evidenes-that-some-

. 1 beoiest el

L. . it Ko

anrd-the-Serbian-tieelonr: The training groups
consisted of between 40 and 100 trainees per
group. The men whoe had trained at Golubid set
up further units and trained people in their
municipalities.

Martic 17,
para. 146

The fact goes directly to the actions of an alleged member of
the alleged JCE with Mr. HadzZi¢ , and also concemns actions
and training of individuals who are either alleged to also be
members of the JCE, or who are alleged to be subordinates
of Mr. HadZzi¢ , and for whese acts he is alleged to be
criminally responsible. The fact is therefore inadmissible on
Ground H (acts, conduct, or mental state of the accused) and
directly concerns core issues in this case (first discretionary
factor), including “the acts and conduct of persons for whose
criminal conduct the Accused is allegedly responsible.”
Stanisic and Zulpjanin Adjudicated Facts Decision, para.
46.

Judicially noticed
except for the
struckthrough
portion, which falls
on Ground B
(distinct, concrete,
and identifiable )
because it is not a
finding of fact.
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Adj.
fact
N
ber

Proposed Fact

Reference

Defence Objection

Decision

[GIroups trained in Golubid were, in some
instances, referred to as Martic¢'s Men or
Marti€'s Police (Marticevci).

Martic TJ,
para. 148

The fact goes directly to the actions of an alleged member of
the alleged JCE with Mr. Hadzi¢ , and also concemns actions
and training of individuals who are either alleged to also be
members of the JCE, or who are alleged to be subordinates
of Mr. Hadzi¢ , and for whose acts he is alleged to be
criminally responsible. The reference to “some instances” is
extremely vague in respect of a fact whose specificity might
be important in this case. The fact is therefore inadmissible
on Ground H {acts, conduct, or mental state of the accused)
and directly concerns core issues (first discretienary factor)
in this case, including “the acts and cenduct of persons for
whose criminal cenduct the Accused is allegedly
responsible.” Stanisic and Zulpjanin Adjudicated Facts
Decision, para. 46.

Judicially noticed.

36

[Ulnits that had been trained at Golubié were
also called the Special Pelice, Specials,
Specialists or Special Purpose Units of the
Krajina police.

Martic T1,
fn. 318

The fact goes directly to the actions of an alleged member of
the alleged JCE with Mr. HadzZi¢ , and also concemns actions
and training of individuals who are either alleged to also be
members of the JCE, or who are alleged to be subordinates
of Mr. Hadzi¢ , and for whose acts he is alleged to be
criminally respensible. The fact is therefore inadmissible on
Ground H (acts, conduct, or mental state of accused) and
directly concerns core issues in this case (first discretionary
factor), including “the acts and conduct of persons for whose
criminal conduct the Accused is allegedly respensible.”
Stanific and Zulpjanin Adjudicated Facts Decision, para.
46.

Tudicially noticed.

37

38

[Upon the creatien of the RSK], the TO
constituted the armed forces of the RSK.

Martic TJ,
para. 149

Martic TJ,
fn. 383

No specific objection

A. Armed Attacks, Expulsions, Looting and Discriminatory Measures

The fact was not distinctly “adjudicated”: the Trial Chamber
prefaces the statement, which appears enly in a footnote, that
“there is evidence that...,” which implies that it was not
necessarily accepted by the Trial Chamber as true beyond a
reasenable doubt, at least in respect of all particulars. This
impressien is reinforced by the word “allegedly.” The
passage also omits the following sentence, which makes
reference to the discovery of 60 automatic rifles in the town,
thus casting doubt on the claim that the purpose was, as
claimed, “to locate a radio transmitter.” The fact is
inadmissible on Grounds B {distinct, concrete, and
identifiable) and D (unclear or misleading in context of the
motion) and, in the Chamber’s own presentaticn, appears to
be a “subjective inference” rather than a found fact.

Tudicially noticed.

Denied on Ground B
(distinct, concrete,
and identifiable)
because it is nota
finding of fact.
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the Banija area north-west of Dvor, was attacked
by a unit under the command of Captain Dragan
Vasiljkovi¢. The INA intervened after the attack
by creating a buffer zone. On 25 July 1991, the
village of Struga, a few kilometres north of Dvor
along the Una river, was attacked by units under
the command of Captain Dragan Vasiljkovid
and the Glina War Staff: 50 members of a
“special forces™ unit, 50 policemen and 700
civilians participated in the operation. Fellowing
the attack, the JNA intervened and created a
buffer zone.

para. 165

Adj. |Proposed Fact Reference [Defence Objection Decision
fact
num
ber
39 |InJune 1991, there was a Croatian SJB in Marti¢ TI, |The fact is based decisively on the testimony of Milan Judicially noticed
Lovinac, in Gracac municipality north-west of [para. 163 |Babi¢, whose testimony is being tendered by the Prosecution [except for
Knin, and as-#-eensequenes the village was in this case and which should be read in context, rather than |struckthrough
attacked by the police of the SAO Krajina. just extracting the conclusion. A fairer appreach to this fact, |portion.
whose presentation to the court requires ne additional court
time, is for the Prosecution to rely on that testimeny rather
than relying on an adjudicated fact from ancther case to
ratify the propisition it proposes to make on the basis of
written testimony in this case. The fact goes directly to a live
issue in this case, namely the intensity of the armed cenflict.
The fact is inadmissible on Grounds B (distinct, concrete,
and identifiable) and D (unclear or misleading in the context
of the motion).
40 |On 2 July 1991, the village of Ljubove, south-  |Marti¢ TI, [The fact is objectionable to the extent that it vaguely uses  |Judicially noticed.
west of Titova Kerenica, was attacked by the  |para. 164 |the term “attack,” which presumes a conclusion about the
Milicija Krajine because members of the intensity of violence, and to the extent that it implies that the
Croeatian MUP had stationed themselves there attack was on the village itself, which could be misread as
following the cenflict in Plitvice. In public implying an attack against civilians or an indiscriminate
statements, Milan Marti¢ said that this attack attack. The fact is inadmissible on Grounds D (unclear or
was carried cut because an ultimatum of the misleading in centext of metien) and F (characterisations of
SAO Krajina government had expired which an essentially legal nature). The subject also concems an
required that all members and units of the issue, the commencement of the armed conflict, that is in
Croeatian MUP withdraw from the SAQ Krajina this case an important issue whereas it may not have been in
territory and because of arrests and mistreatment the Martic case, and may nct, therefore, have been
by Croats of Serbs in the area of Lika. challenged adequately by the Defence. Also concems the
actions of cther alleged members of the alleged JCE and/or
individuals for whom Goran Hadzic¢ is alleged to be
criminally responsible.
41 |Inmid-July 1991, the town of Glina, located in |Marti¢ TJ, |The fact is objecticnable to the extent that it vaguely uses  [Judicially noticed.

the term “attack,” which presumes a cenclusion about the
intensity of violence, and to the extent that it implies that the
attack was on the village itself, which could be misread as
implying an attack against civilians or an indiscriminate
attack. The fact is inadmissible on Grounds D (unclear or
misleading in centext of motien) and F {characterisations of
an essentially legal nature). The subject also concems an
issue, the commencement of the armed conflict, that is in
this case an important issue whereas it may not have been in
the Martic case, and may not, therefore, have been
challenged adequately by the Defence. Also concems the
actions of cther alleged members of the alleged JCE and/or
individuals for whom Goran Hadzic¢ is alleged to be
criminally responsible.
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established an SIB in the village. The decision
to attack Kijeve was taken by Milan Martic in
coordination with the INA [...]. Units of the JNA
Sth Corps in Knin, the Milicija Krajine and the
local TO participated in the attack.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

42 |Om 26 August 1991, the Croat village of Kijevo, |Marti¢ TJ, |The fact is objectionable to the extent that it vaguely uses  |Judicially noticed.
situated 15 kilometres east of Knin, was paras 166- |the term “attack,” which presumes a cenclusion about the
attacked because the MUP of Croatia had 167 intensity of violence, and to the extent that it implies that the

attack was on the village itself, which could be misread as
implying an attack against civilians or an indiscriminate
attack. The fact is inadmissible on Grounds B (distinct,
concrete, and identifiable) and D (unclear or misleading in
context of metien). The subject also concerns an issue, the
commencement of the armed conflict, that is in this case an
important issue whereas it may not have been in the Martic
case, and may not, therefore, have been challenged
adequately by the Defence. Also concerns the actions of
other alleged members of the alleged JCE and/or individuals
for whom Geran Hadzi¢ is alleged to be criminally
responsible.

43

On 28 Angust 1991, TG-1 of the INA 9™ Corps

alse attacked the mixed Croat and Serb village

of Vrlika, located south of Knin near Kijevo.

After the attack, an SIB of the SAQ Krajina

MUP was established in Vrlika. Stbseqrently—
" E thicSHB indireett . -

Martic 17,
para. 170

The fact is objecticnable to the extent that it vaguely uses
the term “attack,” which presumes a conclusion about the
intensity of violence, and to the extent that it implies that the
attack was on the village itself, which could be misread as
implying an attack against civilians or an indiscriminate
attack. The fact is inadmissible on Grounds B (distinct,
concrete, and identifiable) and D (unclear or misleading in
the context of motion). The subject also cencemns an issue,
the commencement of the armed conflict, that is in this case
an impoertant issue whereas it may not have been in the
Marti¢ case, and may not, therefore, have been challenged
adequately by the Defence. Also cencerns the actions ef
other alleged members of the alleged JCE and/or individuals
for whom Geran Hadzi< is alleged to be criminally
responsible.

Judicially noticed
except for the
struckthrough
portion, which falls
on Ground F
(characterisaticn of
an essentially legal
nature).
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over Hrvatska Kostajnica. The special police
unit of the SAQ Krajina pelice at Dvor na Uni
participated and cooperated with the TO.
Following the takeover of Hrvatska Kostajnica,
the operation centinued in order to take over the
rest of the villages along the axis between
Kostajnica and Novska, including the villages of
Hrvatska Dubica, Cerovljani and Badin.

intensity of violence at this time. The fact is inadmissible cn
Grounds D (unclear or misleading in the context of the
motion) and F (characterisation of an essentially legal
nature).

Adj. |Proposed Fact Reference [Defence Objection Decision
fact
num
ber
44 |On 16 September 1991, Drni§, which is located |Marti¢ TI, |The fact is objectionable to the extent that it vaguely uses  |Judicially noticed
near Knin and at the time was 75% Croat, was |para. 171 the term ““attack,” which presumes a cenclusion about the except for the
attacked by forces and artillery of TG-1 of the intensity of violence, and to the extent that it implies that the |struckthrough
™A 9T Corps. During the attack, and the attack was on the village itself, which could be misread as  |pertien, which falls
following days, the centre of Dmi§ was almost implying an attack against civilians or an indiscriminate on Ground F
completely destroyed. Widespreadlootingvas- attack. The fact is inadmissible en Grounds B ( distinct, (characterisaticn of
committed by-menbers-of the N A-and the- concrete, and identifiable) and D (unclear or misleading in  |an essentially legal
LR and by loealeitizens: Approximately 10- context of metien). The subject also concerns an issue, the  |nature).
15 days after the attack, an STB of the SAQ commencement of the armed conflict, that is in this case an
Krajina MUP was set up in Drnig. important issue whereas it may not have been in the Marti¢
case, and may not, therefore, have been challenged
adequately by the Defence. Also concerns the actions of
other alleged members of the alleged JCE and/or individuals
for whom Geran Hadzi¢ is alleged to be criminally
responsible.
45 |In 1990, Hrvatska Dubica, Cerovljani and Bacin [Marti¢ TI, |No specific objection Judicially noticed.
were mixed or predeminantly Creat villages in  |para. 173
the Hrvatska Kestajnica municipality situated in
north-eastern Croatia. In 1990, Hrvatska Dubica
had around 2,000 to 2,500 inhabitants.
Cerovljani is situated about three to six
kilometres north of Hrvatska Dubica and in
1990 its population was some 500 people. Bacin
is situated about three to five kilometres west of
Hrvatska Dubica and in 1990 it had 200 to 500
inhabitants.
46 |Omn 12 or 13 September 1991, Serb forces, Marti¢ TJ, |The use of the term “operation” is vague in relation te an Judicially noticed.
including the SAQ Krajina TO, took centrel para. 175 issue of potential importance in this case, namely the
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was shelled from Hrvatska Kostajnica and from
Boesanska Dubica, BiH. Subsequently, the ZNG
and Creatian MUP withdrew from Hrvatska
Dubica and the surrounding villages and the
civilian inhabitants started to leave. After 13
September 1991, enly about 60 Croats, mainly
elderly and women, remained in Hrvatska
Dubica.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

47 | After the occupation of Hrvatska Kostajnica Marti¢ TI, |The fact is objectionable to the extent that it vaguely uses  |[Judicially noticed.
around 12 or 13 September, Hrvatska Dubica  |para. 177 the term “shelled,” which presumes a conclusion about the

intensity of violence, and to the extent that it implies that the
shelling was on the village itself, which could be misread as
implying an attack against civilians or an indiscriminate
attack. The fact is inadmissible en Grounds D (unclear or
misleading in the context of motien) and F (characterisations
of an essentially legal nature). The finding of locting is alsc
inadmissible under Ground F (characterisations of an
essentially legal nature). The subject alse concerns an issue,
the commencement of the armed conflict, that is in this case
an impoertant issue whereas it may not have been in the
Marti¢ case, and may not, therefore, have been challenged
adequately by the Defence. Also concerns the actions of
other alleged members of the alleged JCE and/or individuals
for whom Geran Hadzi¢ is alleged to be criminally
responsible.

48  |After the take-over of Hrvatska Dubica until mid|Martic TJ, |The fact is inadmissible as stating a legal conclusion in Tudicially noticed,
October 1991, some houses were torched in para. 180 |respect of plunder in respect of alleged subordinates of Gorn |except for the
Hrvatska Dubica: approximately eight belonged Hadzi< and/er alleged participants in the alleged JCE with  [struckthrough
to Croats, two belenged to couples of mixed Goran Had?i¢ — in either event, for whose criminal acts he is |portion, which falls
marriages, and cne belenged to a Serb. There- alleged to be criminally responsible. The fact is inadmissible |on Ground F
was-also-widespread-ooting—eommitted-by-the- on Grounds F (characterisations of an essentially legal (characterisation of

Hiedk i nature) and H (acts, conduct, or mental state of the accused) |an essentially legal
and disfavoured as relating te the “acts and conduct of nature).
persons for whose criminal conduct the Accused is allegedly
responsible”. Stanisic and Zulpjanin Adjudicated Facts
Decision, para. 46.

49 |Following the take-over of Bacin, all the Marti¢ TJ, |The fact arguably implicates alleged suberdinates of Gorn  [Judicially noticed.
inhabitants left, with the exceptien of around para. 189 Hadzi< and/er alleged participants in the alleged JCE with
thirty mostly elderly civilians. [I]n October 1991 Goran Had#i¢ in killings, implicitly for the purpose of
all of the people who remained in the village committing forcible transfer. The fact is inadmissible on
were taken to Krecane near Bacin, where they Grounds F (characterisations of an essentially legal nature)
were killed aleng with a number of others whe and H (acts, conduct, or mental state of the accused) and
were brought frem Cerovljani and Hrvatska disfavoured as relating to the “acts and conduct of persons
Dubica. for whose criminal conduct the Accused is allegedly

responsible”. Stanisic and Zulpjanin Adjudicated Facts
Decision, para. 46.
Case No. IT-04-75-T 15 23 May 2013



11410

Adj. |Proposed Fact Reference [Defence Objection Decision
fact
num
ber
50 AMarti¢ TI, |Since Goran HadZi¢ is alleged in the pre-trial brief to be Denied on Ground F
para. 193 responsible through omission for all deprivations of human  |(characterisation of
rights of all inhabitants of the RSK, this fact arguably goes |an essentially legal
directly to his own “conduct”. The fact is therefore nature).
inadmissible on Ground H (acts, conduct, or mental state of
the accused), and certainly goes to “conduct of persons for
whose criminal cenduct the Accused is allegedly
responsible”. Stanisic and Zulpjanin Adjudicated Facts
Decision, para. 46.
51 |In 1991, Lipovaca was a predominantly Croat  [Marti¢ TI, |The fact implicates alleged subordinates of Goran Hadzi¢ in |Judicially noticed
village with a total of 267 inhabitants. At the paras 201-  |the crimes of wanton destruction, forcible transfer, looting  |except for the
end of September or in early October 1991, the 202 and murder. The fact is inadmissible en Greunds F struckthrough
INA entered Lipovada and almost all civilian (characterisatiens or findings of an essentially legal nature) |portion, which falls
inhabitants fled, with the exception of about 20- and H (acts, conduct, or mental state of the accused) and on Ground B
50 people. The INA stayed for seven to eight disfavoured as relating to the “acts and conduct of persons  |(distinct, concrete,
days and fired from tanks at the Creatian police for whose criminal conduct the Accused is allegedly and identifiable) as it
in Dreznik Grad and Rakovica and a Cathelic responsible”. Since Goran Hadzic is alleged in the pre-trial  |is unclear whether
church in Dre#nik Grad. Puringthisstay—seme- brief to be respensible through omission for all deprivations |this is a finding of
rA-soldierswamed aowitnessthat “Pedhenwe- of human rights of all inhabitants of the RSK, this fact also  |fact.
eave—beware-of thereserve-forees-ofthese- arguably goes directly to his own “conduct,” making it
paramititary-raite—who-wenldbeat the-people; inadmissible under Ground H (acts, cenduct, or mental state
set-houses-on-firetoot—and-who-wouldJaH— of accused). The quetation is also inadmissible on Ground B
regardless-ofage-— When the INA troops left, (distinct, concrete, and identifiable) as circumventing the
several of the pecple who remained in the regular standards for secking the admission of evidence,
village fled to the forest and spent the night and/cr as failing to reflect an actual finding of the Trial
there. Chamber, rather than a summary of evidence.
52 |Pcljanak is located about 14 kilemetres south-  [Marti¢ TI, |The fact arguably implicates alleged subordinates of Goran |Judicially noticed
east of Saborsko and 8 km north-west of paras 210- |Hadzic (since the INA is implicitly implicated by reference |except for
Plitvice. In 1991, there were around 30-50 211, 213, to “shelling™) in the crimes of wanton destruction, forcible  [struckthrough
predominantly Croat households in Peljanak. 219 transfer, leoting and murder. The fact is inadmissible on portion, which falls
Poljanak was shelled for the first time on 28 Grounds F (characterisatien of an essentially legal nature) |on Ground F
August 1991 and was shelled daily after that. and H (acts, cenduct, or mental state of the accused), and (characterisaticn of
There were no Croatian military units in disfavoured as relating to the “acts and conduct of persons  |an essentially legal
Poljanak in the summer and autumn of 1991. for whose criminal cenduct the Accused is allegedly nature) and Greound B
However, there was a civilian protection force responsible”. The passage certainly goes te “conduct of (distinct, concrete,
that would keep watch, but the members were persons for whose criminal conduct the Accused is allegedly |and identifiable)
either unarmed or had two to three hunting rifles responsible”. Stanisic and Zuipjanin Adjudicated Facts because itis a
at their disposal. [Sleveral houses, sheds and Decision, para. 46. The quotaticn is alse inadmissible on recitation of the
cars were burnt in Poljanak on 7 November Ground B (distinct, concrete, and identifiable) as evidence.
1991, by the scldiers present in the village. circumventing the regular standards for seeking the
[Blefora-the hetseswere burRt private-propera- admission of evidence, and/or as failing to reflect an actual
Lvastooted or destrovedWhentorching the finding of the Trial Chamber, rather than a summary of
heusessome-seldiorsraade-comments—sueh-as- evidence.
AT il e ] MLl
: e . Crermr b
orHettayourhead ™=
Case No. IT-04-75-T 16 23 May 2013



11409

Bulat, and the 5th Partisan Brigade, both of
which were within the structure of the INA 13th
Corps. A unit of the Plagki SDB, the Plaski TO
Brigade and Milicija Krajine units participated
in the attack. After the attack, there were many
Serb soldiers and pelicemen in the centre of
Saborske. The evidence shows that a shop was
looted by Zdravko Peji¢ and individuals with the
last names Cekié or Cvekid, and Moméilovid,
both of whom were members of Pure “Snjaka”
Ogrizovi¢'s company. An individual identified
as “Pei¢” together with Zeljko “Buba” Mudri¢
and Nedeljko “Ki¢a” Trbojevid, as well as
“other Marti¢’s men™ drove away in private cars
they found in Saborsko.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

53 |Inearly 1991, there were 600 to 850 people, Marti¢ TI, |The fact implicates alleged subordinates of Goran Had%i¢ in |Judicially noticed
mostly Croats, living in the 300 househelds of  |paras 220,  |the crimes of wanton destructien, forcible transfer, locting  |except for
Saborskoe. Saborsko was attacked mid-moming 225, 227, and murder. The fact is inadmissible en Grounds F stuckthrough
on 12 November 1991 by Tactical Group 2 (“TG|228 {characterisatiens of an essentially legal nature) and H (acts, |portions, which fall
2", under the command of Colenel Cedomir conduct, or mental state of the accused), and disfavoured as |on Ground F

relating to the “acts and cenduct of persens for whose
criminal conduct the Accused is allegedly responsible”.
Since Goran HadZic is alleged in the pre-trial brief to be
responsible through omission for all deprivations of human
rights of all inhabitants of the RSK, this fact also arguably
goes directly te his own “conduct,” making it inadmissible
under Ground H (acts, conduct, or mental state of accused).
The passage, in any event, undoubtedly goes to “conduct of
persons for whose criminal conduct the Accused is allegedly
responsible”. Stanisic and Zulpjanin Adjudicated Facts
Decision, para. 46.

(characterisaticn of
an essentially legal
nature) and Greound B
(distinct, concrete,
and identifiable)
because the phrase
"there is alse
evidence” suggests
that the last sentence
may not be a finding
of fact.

Moreover, all the tractors in Saborsko were
driven away, subsequently to be put up for
auction—ane-housohold-geosswere-sotenby-
than-S50-eattefrom-Sabersko-wers-broushtto-
DLl and 74 1 i
Many houses in Saborsko were set alight and
bumt after the attack. Following the attack, most
of the inhabitants of Saborske fled to Karlovac,
Zagreb, and Ogulin. However, about 30 te 60
elderly villagers remained in the village and
were breught to the Licka Jasenica barracks by
the Plaski TO. After spending the night at the
barracks, they were taken by bus towards Ogulin
and released in territory controlled by the
Creatian side.

Continued
from 53

Continued from 53

Continued from 53

54

[S]ome of the soldiers present in Saborsko
abused the inhabitants with profanities such as
“Fuck your Ustasha mother” and that all Croat
villagers should be slaughtered.

Marti¢ T,
para. 383

The fact allegedly implicates alleged suberdinates of Gorn
HadZi¢ in the crimes of forcible transfer, persecution and
murder. The fact is inadmissible en Grounds F
(characterisations of an essentially legal nature and H (acts,
conduct, and mental state of the accused), and disfavoured as
relating to the “acts and cenduct of persens for whose
criminal conduct the Accused is allegedly responsible”.
Since Goran HadZic is alleged in the pre-trial brief to be
responsible through omission for all deprivations of human
rights of all inhabitants of the RSK, this fact also arguably
goes directly te his own “conduct,” making it inadmissible
under Ground H (acts, conduct, or mental state of the
accused). The passage, in any event, undoubtedly goes to
“conduct of persons for whese criminal conduct the Accused
is allegedly responsible”. Stanidic and Zulpjanin
Adjudicated Facts Decision, para. 46.

Tudicially noticed.
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municipality to the south-east. Skabrnja had
about 2,000 inhabitants and was almost
exclusively Croat. Between 0600 and 0700
hours in the moming of 1§ November 1991, a
JNA mechanised infantry unit of between 80 to
200 men with eight to nine APCs and three
tanks advanced from the Serb village of Smilci¢
towards Skabrnja. At around 0730 hours,
Skabrnja was subjected to intensive shelling,
alse from the directien of Biljane or Li3ane,
which lasted until 1230 hours. During the
fighting, civilians fled scuth. Civilians were also
taken out of Skabrnja by INA and TO forces and
transported to territery under the control of
Croatian forces.

Grounds F (characterisations or findings of an essentially
legal nature) and H (acts, conduct, or mental state of the
accused). Since Goran Hadzi¢ is alleged in the pre-trial brief
te be responsible through omission for all deprivations of
human rights of all inhabitants of the RSK, this fact also
arguably goes directly to his own “conduct,” making it
inadmissible under Ground H (acts, conduct, or mental state
of accused). The passage, in any event, undoubtedly goes to
“conduct of persons for whese criminal conduct the Accused
is allegedly responsible”. Stanidic and Zulpjanin Adjudicated
Facts Decision, para. 46.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

55  |Skabrnja is located in south-westem Croeatia and [Marti¢ TJ, |The fact potentially implicates alleged subordinates of Judicially noticed.
in 1991 formed part of the municipality of paras 235, |Goran HadZic in the crimes of wanton destruction, forcible
Zadar, which bordered the Benkovac 239,242 transfer, and persecution. The fact is inadmissible on

out you Ustade, we are going to slaughter you
all” and that even women and children were
being called “Ustasas™ and were insulted by
soldiers.

transfer, and persecution. The fact is inadmissible on
Grounds F (characterisation of an essentially legal nature)
and H (acts, conduct, or mental state of the accused). Since
Goran Hadzic is alleged in the pre-trial brief te be
responsible through omission for all deprivations of human
rights of all inhabitants of the RSK, this fact also arguably
goes directly te his own “conduct,” making it inadmissible
under Ground H (acts, conduct, or mental state of accused).
The passage, in any event, undoubtedly goes to “conduct of
persons for whose criminal conduct the Accused is allegedly
responsible”. Stanific and Zulpjanin Adjudicated Facts
Decision, para. 46.

56 |[During the 18-19 November 1991 attack on Martic TI, |The fact potentially implicates alleged subocrdinates of Judicially noticed.
Skabmia), looting was committed by local Serbs [paras 263-  |Goran Had#i¢ in the crimes of wanton destruction, forcible
and Serb paramilitaries. There is also evidence [264 transfer, and persecuticn. The fact is inadmissible on
that velunteers from Serbia and BiH, who were Grounds F {characterisation of an essentially legal nature)
joined to the Benkovac TO, participated during and H (acts, conduct, or mental state of the accused). Since
the attack on Skabrnja and that they looted and Goran Hadzic is alleged in the pre-trial brief te be
robbed. After the attack on Skabrnja and until responsible through omission for all deprivations of human
February 1992, Serb paramilitary forces and rights of all inhabitants of the RSK, this fact also arguably
local Serbs looted and bumt houses in Skabrnja. goes directly te his own “conduct,” making it inadmissible
under Ground H (acts, conduct, or mental state of the
accused). The passage, in any event, undoubtedly goes to
“conduct of persons for whese criminal conduct the Accused
is allegedly responsible”. Stanidic and Zulpjanin Adjudicated
Facts Decision, para. 46.
57  |[S]oldiers present in Skabrnja threatened Martic TI, |The fact potentially implicates alleged subocrdinates of Tudicially noticed.
villagers hiding in the basements, saying “Come [para. 398 Goran Hadzic in the crimes of wanton destruction, forcible
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[From the spring of 1991], [a]Jrmed men
identifying themselves as “Martic’s men” or
“Martic’s Militia” came to Brugka almost every
day to scare the inhabitants. The armed men
called the villagers Ustasas and said that Bruska
would be a part of a Greater Serbia and that the
people of Bruska should leave.

Grounds F (characterisations of an essentially legal nature)
and H (acts, conduct, or mental state of accused). Since
Goran Hadzic is alleged in the pre-trial brief te be
responsible through omission for all deprivations of human
rights of all inhabitants of the RSK, this fact also arguably
goes directly te his own “conduct,” making it inadmissible
under Ground H (acts, conduct, or mental state of the
accused). The passage, in any event, undoubtedly goes to

Facts Decision, para. 46.

“conduct of persons for whese criminal conduct the Accused
is allegedly responsible”. Stanidic and Zulpjanin Adjudicated

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

58  |Bruska is located about 15 kilometres east of  |[Marti¢ TI, |The fact potentially implicates alleged suberdinates of Judicially noticed.
Benkovac. In 1991, about 400 people lived paras 265-  |Goran HadZi¢ in the crimes of wanton destruction, forcible
there, and the village was predominantly Creat. |266 transfer, and persecution. The fact is inadmissible on

established-on-the-premises-of-the-ole-hospatra{para. 285
:  Konnin This £acil .
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irrelevant and therefore inadmissible under Ground A
(relevance).

59 |Fhere-were-tve-detentionfacilitiesinKnin—one- |Marti¢ TI, |The fact is vague as encompassing two years that do not Denied judicial
mm@gw*_@emﬁ para. 279 include the Indictment pericd, with ne specification as the  |notice on Ground A
he-otd-hespital—TFha-ovidenco-shovesthet number of detentions during the Indictment period. The fact |(relevance).
between 1991 and 1995 between550-and 700 is inadmissible on Grounds B (distinct, concrete, and
wora-detainedin I ain- identifiable) and D (unclear or misleading in context of

motion) in relation to this case.
60 |PresyHO0—a-detentontreHitvas Marti¢ TI, |Given the scope of the Indictment, the proposed fact is Denied judicial

(relevance).

notice on Ground A
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Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

61 |On2-Oeteber 1991 Stanke-Erstidwasarested |Marti¢ TJ, [The fact is irrelevant to the respensibility of Mr. Had?i¢ and |Denied judicial
i-Medvidanear Brusleby-the-MilietjaKorajine- |para. 286 is not probative, as the Prosecution contends, of a netice on Ground A
and-brotshtto-cheold-hespitalinoninHe was widespread or systematic attack. The fact is inadmissible on |(relevance).
detaired-with-another126-prisonersal-non Ground A (relevance).

e PNELY: 1 ,gS teer et
and-appreximately100-non-Serb-prsensrswere
exchunged-forapproxhmntely 60-Serbprisoners:
. .5“ ; B neial ML Poli
Lpied L i i ookl
Lo TNA L ks in Kol 1
loaded } _Af e i
Pa S odervek ! G e Crot
demiekedi) .

62  |AesefArpsnsttO0—pr—deintres-heldsithe-eld |Martic TJ, [The fact is irrelevant te the respensibility of Mr. HadZi¢ and |Denied judicial
hespital-wasstppesed-to-be-detnined-on-the- para. 293 is not probative, as the Prosecution contends, of a netice on Ground A
basis-of a-deeisionbyajidgeOutof widespread or systematic attack. The fact is inadmissible on |(relevance).
approstmately 300-detainessatthe-old-hospital- Ground A (relevance).

; 11100 Lmid 1092 onl: 13
! . ) Lo decisi c
lcon-

63  |Amensthe-detninees{atthe-oldhespitallwere- |Marti¢ TJ, |The fact is irrelevant to the respensibility of Mr. HadZi¢ and (Denied judicial
beth-Creatsand-other nen-Serb-eiviliansand- para. 412 is not probative, as the Prosecution contends, of a notice on Ground A
members—of Croatian-armed-forcesand- widespread or systematic attack. The fact is inadmissible on |(relevance).
formmations—{Hhe-majorityof the-former Ground A (relevance).

L LD 1 ; ::f] .

64 Howere-insttted-by{Martic TI, |The fact is irrelevant to the respensibility of Mr. Hadzic and [Denied judicial

the—ghards—saymgthat—the Croatannationhas |para. 416 is net prebative, as the Presecution centends, ef a netice on Ground A
P = widespread or systematic attack. The fact is inadmissible on |(relevance).

kﬂed—@ﬁ-eﬁe—eeeﬁ-s—lefﬂeﬁﬁﬁ-v—geéeﬁ,—ﬁ%— Ground A (relevance). To the extent the Trial Chamber
the-SerorrRedres-Prry—rottecthe-old- accepts the Prosecution’s claim that the statement is relevant
hospial-and-asked-the-detainees—how-Tmfty- to “discriminatory intent” via the words of an alleged
Serbian-childrentheyslanghieredhowrmany- member of the alleged JCE, the quoted passage is
mothers inadmissible on Ground H (acts, conduct, or mental state of

accused) and pertains directly to “an objective of the joint

criminal enterprise alleged by the Prosecution”. Stanisic and

Zulpjanin Adjudicated Facts Decision, para. 46.
IIL. Adjudicated Facts Relating to the Events Leading to the Fall of Vukovar
A. Background events sp to the municipality of Vukovar

65 |[TThe district of Vukovar, which is located in Mrksic TI, |No specific objection Judicially noticed.
Eastern Slavonia, current day Croatia, [is] on the|para. 17
western bank of the Danube River. The river
marks the border between Croatia and Serbia.
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Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

66  |Vukovar municipality is large in geographical [Mrk3i¢ TI, |Noe specific objection Judicially noticed.
terms. The municipality ranges from Tlck, para. 17
southeast of the city of Vukovar, on the Danube,
to Osijek, northwest of Vukovar. The distance
between Osijek and Ilok is about 50 kilometres.

The municipality also encompasses Trpinja and
Bobota to the west.

67  |In 1991, Vukovar municipality had a population [Mrksi¢ TI, |The final werds ("and all lived in relative harmony until Tudicially noticed
of some §4,000. Of these, 43.7% were Croats, |para. 18 1991") are objected to on the grounds that they are except for the
37.4% were Serbs, 1.6% were Hungarians, 7.3% impermissibly bread and vague (third discretionary facter), |struckthrough
regarded themselves as “Yugoslavs™ and 10% and do not advance any matter genuinely before this Trial  |portion, which falls
defined themselves as “others”. The percentage Chamber (Ground A). The formulation may, indeed, create a|on the third
of “Yugoslavs”™ was the second highest in misleading impression, depending on the interpretation of  |discretionary factor
Croatia at the time. The population of some “relative” (Ground D). {unduly, broad,
towns or villages in the municipality, such as vague, tendentious,
Borove Sele and Trpinje, was exclusively Serb, or conclusory).
but overall the area was mixed. Other
nationalities, such as Hungarians and Slovaks,
were also present sne-fH-reda-Felaive-

e ny-tpt—-004

68 |The Vukovar area was among the richest areas [Mrk3i¢ TI, |The first sentence is not appropriate for judicial notice as it [Judicially noticed
in Yugoslavia both in terms of the land and para. 18 does not amount to a concrete factual proposition, butisa  |except for the
general infrastructure. (Blefore-the-eventsfin- merely a general deseription. The fact is inadmissible on struckthrough
1901 theaetnaleity-of Vikevar—wvhichis Ground B (distinct, concrete, and identifiable). portion, which falls
within-the-munieipatityhad-approximately- on Ground B
45000 inhabitanis- (distinct, concrete,

and identifiable)
because it is nota
finding of fact.

69  |Slavko Dokmancvid, a Serb and a member of  [Mrk3i¢ TI, |Noe specific objection Judicially noticed.
the Social Democratic Party of Croatia (“SDP”), |para. 28
who was elected President of the Municipal
Assembly of Vukovar following local elections
in 1990, ceased to perform his functiens in early
July 1991 when the position of a commissioner
for Vukovar was created by the Creatian
government. Marin Vidié, aka Bili, a Croat, who
was previcusly Deputy Municipal President, was|
appointed to this position in late June 1991.

70 |[Bly August 1991 the ethnic compositicn of the [Mrksic TI, |Ne specific objection Tudicially noticed.
Vukovar hospital staff had changed. Many of [para. 29
the Serb employees ceased working there. The
director of the hespital, Dr Rade Popovid, a
Montenegrin, was dismissed on 18 July 1991.

Dr. Vesna Besanac, a Croat, was appeinted to
this position on 25 July 1991. She headed the
hospital staff until 20 Nevember 1991.
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heavy shelling. Croatian forces in Borove
Naselje brought down two INA aircrafts with
hand-held rocket launchers.

para. 36

Adj. |Proposed Fact Reference [Defence Objection Decision
fact
num
ber
71 |In August 1991 local Serb communities made a [Mrkgié TJ, |The Defence objects to the characterization “the second of  |[Judicially noticed
declaration of their autonomy and purpertedte- |para. 32 and |the new Serb-ruled "mini-states™” as unduly broad, except for
create the second of the new Serb-ruled—mini- |fn. 56 tendentious, conclusery and vague (third discretionary struckthrough
states™in Croatia, viz, the Serb Autenomous factor). The characterization is unnecessarily pejorative, portions. Changes in
District (“SAO”; Srpska Autonomna Oblast) of oversimplifies the situation, and does not advance or assist  |bold made for the
Slavonia, Baranja, and Western Srem. A= this Trial Chamber’s truth-finding function. sake of clarity.
~zewerpment—ef L he SACQ was formed in
September 1991. At the time, in neighbouring
Bosnia and Herzegovina, similar entities were
formed by local Serbs and local Croats. The
Antonomous Province of Serb Krajina in Knin
was the other Serb sini-State.
72 |[After the beginning of the shelling of Vukovar [Mrksi¢ TI, |The intensity of the clashes in the summer of 1991 is a Tudicially noticed.
in July 1991], other villages in the municipality [para. 34 matter of dispute in this case and, accordingly, the
of Vukovar as well as towns in the larger area of characterizations “military cperations” or “heavy artillery
Eastern Slavonia were alsc subjected to military attack” are toc vague in relation te a specific matter of
operations by the JNA during the summer and dispute upon which this Trial Chamber should hear direct
autumn of 1991. To the north and northwest of evidence. The finding as a whole is therefore not concrete
Vukovar, the town of Osijek came under heavy and is inadmissible under Ground B (distinet, concrete, and
artillery attack in July 1991, the villages of identifiable).
Erdut and Dalj were shelled in early August
1991 and Borevo Naselje was shelled during the
spring/summer of 1991. To the east, the village
of llok was shelled and experienced daily
shooting in August 1991. As part of its autumn
operaticn, the JNA started an incursion in
Eastern Slavonia with the intention of capturing
the towns of Vukovar, Vinkovei and Osijek. At
the same time military operations by the INA
were occurring elsewhere in Croatia.
73 |On 23 August 1991, Borovo Naselje came under|[Mrk3i¢ TI, |The intensity of the clashes in the summer of 1991 is a Judicially noticed.

matter of dispute in this case and, accordingly, the
characterization “heavy shelling” is tec vague in relation to
a specific matter of dispute upon which this Trial Chamber
should hear direct evidence. The finding as a whole is
therefore not concrete and is inadmissible under Ground B
(distinct, concrete, and identifiable).
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i rleova-obsored—firnefromalsorsof
plares—— The shelling came from the area
around the JNA barracks, located in the Sajmiste
area of Vukovar, where local Serbs used to live,
and frem the Petrova Goera neighbourheod,
Borove Naselje, Borovo Selo and the direction
of Trpinja. Extensive damage was caused to the
city of Vukevar and many civilians were killed.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

74 |On 24 and 25 August 1991, all other parts of Mrksic TJ, |The intensity of the clashes in the summer of 1991 isa Judicially noticed
‘Vukovar were subjected to a heavy aerial attack |para. 36 matter of dispute in this case and, accordingly, the except for
by the INA. This was the first severe attack on characterization “heavy aerial attack,” “extensive damage,” [struckthrough
the city of Vukovar. A-witress-whe-was-present and “many civilians™ are too vague in relation to a specific |portion, which falls

matter of dispute upon which this Trial Chamber should hear|
direct evidence. The direct quotation from a witness isnota
finding, but is instead of a summary of the evidence which
the Prosecution should tender as evidence in accordance
with the usual rules. The propesed fact is therefore not
concrete and is inadmissible under Ground B (distinet,
concrete, and identifiable).

on Ground B
(distinct, concrete,
and identifiable)
because itis a
recitation of the
evidence.

Brigade ("gmtbr'), which arrived in the
‘Vukovar area at the end of September 1991. It,
alone, numbered some 4,000 troops, but the
number of INA troops under his command
increased progressively to some 6,000 troops by
early November [1991]. TO and other forces
alse swelled the Serb forces under the command
of Operational Group ("OG") South. The-

; c ol adinthe hastili
e A sidevwithin O G-Somt c

e . 006-2nd

;0004 o A reobeod-in it
prege-

75 |[Following the attack of 24 and 25 August Mrksic TJ, |The intensity of the clashes in the summer of 1991 isa Judicially noticed.
1991], on 25 August 1991, the siege of Vukovar|para. 37 matter of dispute in this case and, accordingly, the Addition in beld
commenced. By the late summer or early characterization “‘siege” is too vague in relation to a specific |made for clarity.
autumn of 1991 the city of Vukovar was matter of dispute upon which this Trial Chamber should hear|
effectivel y surrounded and besieged by JNA and direct evidence. The finding as a whole is therefere not
other Serb forces. concrete and is inadmissible under Ground B (distinet,

concrete, and reliable).

76 |A large number of INA, Territorial Defence Mrksi¢ TJ, |The exact time when the threshold for the existence of an Judicially noticed.
Units (*'TO”) and paramilitary units, including |para. 39 armed conflict was passed cccurred, accerding to the
Serb volunteers tock part in the battle for Defence, at some point within the time-frame mentioned in
'Vukovar on the Serb side [between late August the quotation. The Defence takes issue with the
1991 and the fall of the town in November characterization “battle” as unduly vague to the extent that
1991]. Initially, their number was limited. By that is intended to refer to the entire time-pericd, and to
the end of September 1991 the number of INA imply the existence of an armed conflict from the beginning
trocps had increased considerably. There were of the period. The fact is inadmissible on Ground B (distinct,
then seme 15,000 JNA soldiers in the larger concrete, and reliable).

Vukovar area.

77 |[During the siege of Vukovar, MrkSic's]own  |[Mrksi¢ TI, |The fact describes alleged subordinates of, or alleged fellow |Judicially noticed

immediate unit was the Guard Motorised para. 39 members of the alleged JCE with, Goran HadZi¢. A precise |except for the

factual predicate of this sort should be established through
evidence tendered before this Chamber, as it concerns a
“core” aspect of the Prosecution case (first discretionary
factor).

struckthrough
portion, which falls
cn Greund B
(distinct, concrete,
and identifiable)
because it is not a
finding of fact.
Additions in bold
made for clarity.
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Croeatian side, there were the locally based
Territorial Defence and members of the Ministry
of the Internal Affairs (“MUP”), the National
Guard (“ZNG”) and a small number of a newly
created Croatian defence force. The ZNG was
formed in March 1990 and was affiliated with
the political party HDZ. After the attack in late
August [1991], the lecal Creatian defence
mobilised. Some reinforcements and velunteers
came from other parts of Croatia. Some 150
people, mostly policemen, arrived from
VaraZdin and they brought Kalashnikovs or
other rifles with them and people came with
their arms from Nugtar, Vinkovei and Zupanja.
Eventually, by the height of the siege, the
number of Croat combatants may have reached
1,700-1,800.

thereto.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

78 |[During the conflict in Vukovar, between late  [Mrksi¢ TJ, |The Defence does not object to this adjudicated fact without [Judicially noticed.
August and late November 1991], on the para. 40 prejudice to its right to call additional evidence in relation

79

[During the coenflict in Vukovar, between late
August and late November 1991], there were
dramatic differences between the military
capacities of the opposing forces. The INA was
an extensively equipped and trained military
force and was in far superier numbers. The Serb
TO, paramilitary and other volunteer elements
were all equipped and armed. Available to the
Serb forces in large numbers was a full range of
military weapenry, including automatic infantry
rifles, other automatic weapens including
machine-guns, rockets (including hand-held and
multi-launchers), heavy and light mortars,
artillery and land mines. They had armoured
vehicles including armoured persennel carriers
{nearly all mounted with heavy machine-guns),
tanks both old (T-33) and new (M-84). They
also had anti-aircraft batteries and an air force
armed with a range of ground attack weapons
including bombs up to 250 kg, all of which were
used in the attack on Vukovar.

Mrksic TJ,
paras 41-42

Case No. IT-04-75-T

The exact time when the threshold for the existence of an
armed conflict passed occurred, accerding to the Defence, at
some peint within the time-frame menticned in the
quetation. The Defence takes issue with the proposed fact to
the extent that the weapons enumerated were used from the
beginning of the time-frame menticned therein, and to imply
the existence of an armed conflict from the beginning of the
period. The fact is inadmissible on Ground B (distinct,
concrete, and identifiable).
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Adj.
fact
N
ber

Proposed Fact

Reference

Defence Objection

Decision

Naval forces on the Danube were also used. By
way of stark contrast, not enly were the Croatian
forces very significantly less numerically and
mostly ill-equipped and untrained, but for the
most part they had only light infantry weapons.
Indeed many were enly armed with persenal
hunting rifles. Some shared weapons, although
gradually the Creatian forces gathered weapens.
These were bought, sometimes from
neighbouring countries, and weapens were
seized from JNA barracks in Croatia. While,
during the siege, the Croatian forces had mostly
infantry weapoens, they did acquire some mortars
and one or two anti-aircraft guns. They also
used mines, most of which were made in
improvised facilities. They captured two INA
tanks during the fighting. They had also two or
three cannons.

30

Mrksic TJ,
para. 43

demandin =the-ecHeetonmnd-the-deliver-to-the
FrHrefalrenpons—rilaze-delegatonsare-
forned-brttheirconstltations i

The supposed fact in quotation marks is a recitation of
evidence, not necessarily a finding of the Trial Chamber. It
is not, therefore, suitable for judicial notice and is rather
material that should be tendered in accordance with the

usual evidential rules. The fact is inadmissible for that
reason under Ground B (distinct, concrete, and identifiable).
The alleged account amounts to a legal conclusion that these
forces — who are alleged in the Indictment to be suberdinates
of, or members of a JCE with, Goran Had?i¢ — were engaged
in crimes, including forcible transfer. The proposed fact is
therefore inadmissible on Ground D (unclear or misleading
in context of motion) and invelves cere aspects of the
Prosecution case (first discretionary factor). Furthermore,
since Goran HadZic is alleged in the pre-trial brief te be
responsible through omission for all deprivations of human
rights of all inhabitants of the RSK, this fact also arguably
goes directly te his own “conduct,” making it inadmissible
under Ground H (acts, conduct, or mental state of the
accused).

Denied on Ground F
(characterisaticn of
an essentially legal
nature) and the first
discretionary factor
(core issue).
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Adj.
fact
N
ber

81

Proposed Fact

B. Combat operations in and around Vukovar

From Octeber [1991], the city of Vukovar was
without electrical supply. In the Vukovar city
hospital [...] nurses were forced to treat patients
by candle light or in complete darkness. The
destruction of the installations supplying
electricity occurred both cutside and inside the
hospital, due to INA shelling. In the area to the
south and west of the hospital, there was
constant sheoting and shelling. In one incident
in late October the Eltz Castle in Vukovar was
shelled, causing the death of 12 persens.
Damage was caused to the water supply system
and civilian buildings.

Reference

in October :

Mrksic T,
para. 45

Defence Objection

d November 1991
Since Geran HadZic is alleged te have effective centrol over
all Serb Forces at this time in this area, and as he is alleged
te be responsible, through omissien, for any alleged
deprivation of human rights within a certain territory, this
fact arguably relates to his acts, conduct er mental state, and
is inadmissible on Ground H (acts, conduct, or mental state
of accused). For the same reasons, the allegation “relate[s] to
the acts and conduct of persens for whose criminal conduct
the Accused is allegedly responsible” (Stanisic and
Zulpjanin Adjudicated Facts Decision, para. 46), and the
Trial Chamber should exercise its discretion against judicial
notice.

Decision

Judicially noticed.

82

On 6 October 1991, the electricity supply from
Backa Palanka was cut off with the effect that
there was no water in Sarengrad and Bapska as
it was reliant on an electric pump. In Tovarnik,
there were no houses that had not been “touched
by gunfire of one sort or another” and “some
were completely destroyed”. Tlica’s Catholic
and Orthodex churches were destreyed and
every house was pockmarked from bullets or
attacks by heavier weapenry. The only
civilians left in the village of Ilica were Serbian.
Serb “velunteers” in Lovas had attacked specific
homes on 10 October 1991 killing 22 Croeats and
one Serb. On 16 October 1991, European
Community Menitoring Mission ("ECMM'™)
moniters learnt of ideas to relocate some 300 to
500 Croatian persons from the village of Lovas.
The local defence “chief” described the
population of the town as 1,800 Creatian and
136 Serbs.

Mrksic TJ,
para. 47

[EZ)

The term “Serb "velunteers’,” though perhaps innocuous or
of no interest to the Defence in the Mrksic case, is of
potential concern in the present case to the extent that the
Indictment alleges that these individuals are subordinates of,
or members of a JCE with, Goran Hadzié. Further, since
Goran Had#i¢ is alleged in the pre-trial brief to be
responsible through emissien for all deprivations of human
rights of all inhabitants of the RSK, this fact also arguably
goes directly to his own “conduct.” The fact is therefore
inadmissible under Ground H (acts, conduct, or mental state
of accused) and pertains “to an objective of the joint
criminal enterprise alleged by the Prosecution or it may
relate to the acts and conduct of persons for whose criminal
conduct the Accused is allegedly responsible.” Stanisic and
Zulpjanin Adjudicated Facts Decision, para. 46.

Tudicially noticed.
Addition in bold
made for clarity.

83

On 18 October 1991 the European Community
Monitoring Mission ("ECMM'') received a
plea from General Tus of the Creatian forces
regarding the heavy artillery attacks that were
launched on the Vukovar hespital wounding 83
persons. The ECMM was asked to intercede in
order to get these attacks stopped. On-visiting
; ’ .

1 t 1 e sl il

saserment-

Mrksic¢ TI,
para. 48

The implication that the Vukovar Hospital was directly
targeted by the INA, though perhaps of only peripheral
significance to the charges in the Mrksic case, are highly
salient to this case in which members of the INA were, at the
time, alleged to be suberdinates of, or members of a JCE
with, (Goran Had#i¢. The fact is inadmissible under Grounds
D {unclear or misleading in centext of motion), E (identified
with adequate precisicin), H (acts, conduct, or mental state
of accused) and pertains “to an objective of the joint
criminal enterprise alleged by the Prosecution or it may
relate to the acts and conduct of persons for whose criminal
conduct the Accused is allegedly responsible.” Stanific and
Zulpjanin Adjudicated Facts Decision, para. 46

Tudicially noticed
except for the
struckthrough
portion, which falls
cn Greund B
(distinct, concrete,
and identifiable)
because it is a
recitation of the
evidence. Addition in
beld made for clarity.
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Jthe-destruction-of-the-city

theyaht of tha qttqg
the-ehtorthe

oot tho N ehened it

para. 52

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

84 |On 12 and 13 November 1991, there was street- |Mrksi¢ TI, |Since the Prosecution alleges that Goran HadZic is Judicially noticed.
to-street fighting close to the centre of Vukovar. |para. 50 responsible for military operations in and around Vukovar,

There was still shelling, mortar fire, heavy this fact potentially relates to his own acts and mental state

machine-gun fire, and explosicns, but heavy and to “to the acts and conduct of persons for whoese

artillery was no lenger being used by the INA criminal conduct the Accused is allegedly responsible.”

because of the closeness of the opposing forces. Stanisic and Zulpjanin Adjudicated Facts Decision, para.

Most communication broke down on 12 46. The fact is inadmissible under Ground H {acts, conduct,

November 1991, when telephone lines were cut. or mental state of the accused) and not appropriate for
exercise of discretion in favour of judicial notice.

§5  |On several occasions in late October and early  [Mrksic TI, |Alleged visits and actions by a persen alleged to be a Tudicially noticed
November 1991, Vojislav Seelj visited para. 51 subordinate of, or member of a ICE with, Goran HadZi¢ is a |except for
Vukovar and especially its Petrova Gora area. matter that goes te the core of the Prosecution case and struckthrough
[D]uring his visits, Seselj also moved about in a should be adduced in this proceeding. The role of Seselj in  |pertion.
tank calling out to *“Ustashas” to surrenders and Mrksic was of only peripheral significance and, therefore,
that-he spent the nights in the house of Mireljub findings from the evidence adduced in that case are not
Vujovic, the commander of Petrova Gora TO appropriate for recognition by judicial notice in this case, as
detachment and later of Vukovar TO. is reflected by their vague and unspecific nature. The fact is

inadmissible under Grounds B (distinct, concrete, and
identifiable) and D (unclear cr misleading in context of
motion) and pertains “to an objective of the joint criminal
enterprise alleged by the Prosecutien or it may relate to the
acts and conduct of persens for whose criminal conduct the
Accused is allegedly respensible.” Stanisic and Zulpjanin
Adjudicated Facts Decision, para. 46.

86  |Seselj was the president of the Serbian Radical [Mrksi¢ TI, |Goran Hadzic is alleged te be criminally respensible for this [Judicially noticed.
Party and of the Serbian Chetnik movement. para. 51 group and for Vojislav Seselj. The fact is inadmissible under
Volunteers considered him a spiritual leader and Ground H (acts, conduct, and mental state of accusd and
an idel. “relate[s] to the acts and conduct of persons for whose

criminal conduct the Accused is allegedly responsible.”
Stanific and Zulpjanin Adjudicated Facts Decision, para.
46.
§7  |[From=2-OetoveriitS-MovembertoO-thedbbi-|Mrksic TI, |The characterizations “destruction of the city” and “siege” |Denied on Ground D

are objected to to the extent that they imply any illegal
targeting, and are inadmissible under Grounds D (unclear or
misleading in context of motion) and F {characterisations of
an essentially legal nature), and also for the reascns
expressed above in relation to Fact No. 81.

(unclear or
misleading in the
context of the
meticn).
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Mitnica and Vuéedol and coentinued northwest
through Adica and around Borovo Naselje and
Lipovaa. By early October 1991, Bogdanovei
fell to the Serb forces, and later that month the
Croeatian defence line pulled back towards the
city centre so that in the Sajmiste area the front
line ran north of the INA barracks and the
Petrova Gora neighbourheod. As of |
MNovember 1991 the Croatian defence were
forced to withdraw from Sajmiste and Duga
Street to Otokara KerSovanija. On 10 Novemben
1991, the 3" company of the 1% motorised
battalien of the Guards Motorised Brigade of the
INA (“3coy 1/gmtbr™) took Milove Brdo,
forcing the Creatian defence in this area to
withdraw to positions close to the Vukovar
hospital.

this fact potentially relates to his own acts and mental state
and to “to the acts and conduct of persons for whoese
criminal conduct the Accused is allegedly responsible.”
Stanisic and Zulpjanin Adjudicated Facts Decision, para.
A6, The fact is inadmissible under Ground H (acts, conduct,
or mental state of the accused) and not appropriate for
exercise of discretion in favour of notice.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

88  |In September 1991, the Croatian defence line  |Mrk3i¢ TI, |Since the Prosecution alleges that Goran Hadzic is Judicially noticed.
was running from the Danube River between para. 53 responsible for military operations in and around Vukovar,

had-devastatieconsegreieas—for-the-cis
RSOV RFHTHIE HsegteRces o the-ehy—

strrenndings, M{m]any towns around Vukovar
were destroyed. Luzac, Opatovac, Stompajvci,
Tolenik, Trpinja, Briadin, Petrovei, Negoslavei
and Berove Naselje were destroyed. {The-
difference-between-Serb-and-Creatvillageswas
generaty-nntorehed-wherens-in-thelatter—
leverything-wastorehed-and-devastated:

significance in the Mrksic case, but is a live issue in the
present case. The Prosecution mischaracterizes the third and
fourth sentences, which are a summary of one witness’s
description, not the Trial Chamber’s own description or
finding (“As one witness described....”). Given the salience
of the issue to the present case, any such observation ought
to be duly tendered in the present case, not intreduced by the
back door as an adjudicated fact. Further, since Goran
HadZi¢ is alleged in the pretrial brief to be respensible
through cmission for all deprivaticns of human rights of all
inhabitants of the RSK, this fact also arguably goes directly
te his own “cenduct.” The highlighted phrase is inadmissible,
on Grounds D (unclear or misleading in context of motion),
F (characterisaticns of essentially a legal nature), H (acts,
conduct, or mental state of accused) and pertains to “core”
issues in the present case.

§9  |On 18 November 1991 the Croatian forces [in  [Mrks$i¢ TJ, |The Defence objects to every sentence but the first sentence. [Judicially noticed.
Vukovar] finally capitulated. The defence line |para. 54 Since the Prosecution alleges that Goran Hadzic is
was abandened. During the preceding night responsible for military cperations in and around Vukovar,
there was still INA shelling, although not in the this fact potentially relates to his own acts and mental state
area of the hospital, and early in the morning of and to “to the acts and conduct of persons for whoese
18 November 1991 there was a major action criminal conduct the Accused is allegedly responsible.”
invelving INA tanks. By the afterncon Serb Stanisic and Zulpjanin Adjudicated Facts Decision, para.
forces had reached the water tower in the A6, The fact is inadmissible under Ground H (acts, conduct,
Mitnica area and placed that territory under their or mental state of the accused) and not appropriate for
contrel. Mitnica had been a stronghold of the exercise of discretion in favour of notice.
Creatian forces until they surrendered there on
1§ November 1991.
90  |[During] Fthe fighting in the Vukovar area MrkSic TI, |The Defence objects to every sentence but the first sentence. |Judicially noticed
from late August 1991 until 1§ November 1991 |para. 55 The contours of destruction may not have been a matter of  [except for the

struckthrough
portion, which falls
cn Greunds D
(unclear or
misleading in the
context of the
metion) and B
(distinct, concrete,
and identifiable)
because it is unclear
whether the last
sentence is a finding
of fact. Additions in
beld made for clarity.
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Vikovar had been forced to live in basements
and cellars. The ICRC referred to them as
“mushroom people”. Most did not emerge from
their basements until the end of the siege, at
which point many went to the hospital, believing
it would guarantee their safety.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

91  |Dueto the constant shelling of private houses  |[Mrk3i¢ TI, |The suggestion that pecple were forced to seek refuge in Judicially noticed.
and property, most of the remaining families in |para. 57 their basements exclusively because of shelling is one-sided,

subjective, and dees not appropriately reflect other causes.
The ICRC's characterization of them is irrelevant. The fact
is inadmissible on Grounds A (relevance) and B (distinct,
concrete, and identifiable) and contains “subjective
inferences” that are not suitable for judicial notice.

92

The hospital in Vukovar, a multi-storey
building, suffered extensive damage [during the
siege of the town]. Virmally all windows were
shattered and the roof was nearly destroyed.
There were huge holes in the building, caused
by projectiles. The hospital had suffered damage
due to direct hits from a variety of weapons of
heavy calibre, including shells from artillery and
tanks, aircraft bombs, mortar shells and rockets
from multi-barrelled launchers.

Mrksicé T,
para. 58

The implication that the Vukovar Hospital was directly
targeted by the INA, though perhaps of cnly peripheral
significance to the charges in the Mrksic case, is highly
salient to this case in which members of the INA were, at the
time, alleged to be subordinates of, or members of a JCE
with, Goran Hadzi¢. The fact is inadmissible under Grounds
D (unclear or misleading in context of motion), E (identified
with adequate precisicn), H (acts, conduct, or mental state of
accused) and pertains “to an objective of the jeint criminal
enterprise alleged by the Prosecution or it may relate to the
acts and conduct of persens for whose criminal conduct the
Accused is allegedly respensible.” Stanific and Zulpjanin
Adjudicated Facts Decision, para. 46.

Judicially noticed.

93

During the fighting the upper levels of the
hospital were vacated because of shelling,
bombing and other destruction from the attacks
of the Serb forces. As a consequence the
patients, staff and the improvised medical
treatment facilities were below ground in the
desperately crowded basement areas. Sater-

Joatriel Lol s e fothod—E

b radiont lios had ] 1

the-Serb-siege-

Mrksicé T,
para. 58

The Defence objects to the last sentence. The issue may have)
been of only peripheral relevance in Mrksic, but has greater
significance in a case where the Prosecution alleges that
Goran Hadz#i¢ is alleged to be responsible through omission
for all deprivations of human rights of all inhabitants of the
RSK, and where he is alleged te be the supericr of, or a
member of a JCE with, persons who presumably were
responsible for cutting off medical supplies. The fact is
inadmissible on Grounds D (unclear or misleading in context
of meticn), F (characterisations of an essentially legal
nature) and H (acts, conduct, or mental state of the accused)
and concerns “core” issues (first discretionary facter) in the
present case.

Judicially noticed
except for the
struckthrough
portion, which falls
on Ground D (unclear
or misleading in the
context of the
meticn).
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Adj.
fact
N
ber

94

Proposed Fact

C. Command Structure of Serb forces involve:
‘The Guard Meterized Brigade (gmtbr) existed
long before the events [in Vukovarin 1991]. It
was a, if not the, premier unit of the INA. Tts
personnel were carefully selected, highly trained
and well equipped. Its main responsibility was
to provide security to the political and military
leadership of the former Yugeslavia. The gmtbr
comprised eight battalions: two motorised
battalions, two military police battalions one of
which included an anti-terrerist company, an
armoured battalicn, a light artillery battalion of
anti-aircraft defence, a rear battalion, and a
battalion respensible for securing significant
buildings and facilities. It was suberdinated
directly to the Chief of Staff of the Federal
Secretary for National Defence in Belgrade, at
the material time, General Blagoje Adzié.
Before the Vukovar operations, its numerical
strength was approximately 4,000.

Reference

ed in Vukovz

Mrksic TJ,
para. 61

Defence Objection

r Operations
Ne specific objection

Decision

Judicially noticed.

95

Coelonel Mile Mrksic had been appeinted
commander of the gmtbr on 9 July 1990 and
remained in this position until 30 June 1992.
The brigade’s Chief of Staff and the deputy of
Mile Mrksic from 1989 until mid 1992 was
Licutenant-Colonel (LtCel) Miodrag Pani.
Major Veselin Sljivanéanin was the chief of the
security ergan of the gmtbr and thereby also of
OG Scuth throughout the time relevant to the
Indictment. His deputy was Major Ljubisa
Vukadinovid. Captain Borde Karanfilov,
Captain Mladen Karan and Captain Srecko
Borisavljevi¢ were officers of the security organ
and were among these subordinated to Veselin
Sljivanéanin. On 29 September 1991 Colonel
Nebojia Pavkevi from the Federal Secretariat
for National Defence was ordered by the Federal
Secretary to “engage” in the command of the
gmtbr during combat activities in the Vukovar
sector and effectively served in Negoslavei
under Mile Mrk3ic¢ as liaison officer to the
Federal Secretariat and the intermediary

command of the 1% Military District (1 MD").

Mrksic TJ,
para. 62

No specific objection

Tudicially noticed.

96

On 29 September 1991, pursuant te an crder
issued by the Chief of Staff of the Federal
Secretary for National Defence, General Adzid,
the Guards Motorised Brigade ("gmtbr'') was
committed to the fighting in the Vukovar area.
To this end it was re-subordinated to the
command of the 1st Military District ("'1 MD™)
and remained subordinated te 1 MD until it left
the Vukovar area. On 30 September 1991 the
gmtbr arrived in the area of Vukovar. Upon its
arrival and after being briefly subordinated to
the command of 12" Corps, the gmtbr entered
the structure of Operational Group South
("OG South™).

Mrksic TJ,
para. 63

No specific objection

Tudicially noticed.
Additions in bold
made for clarity.
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Adj.
fact
N
ber

Proposed Fact

Reference

Defence Objection

Decision

97

On 30 September 1991 Operational Group
South (""OG South™) was under the command of]
12™ Corps, which still coordinated the entire
operaticn of Vukovar, including what became
later known as operaticnal zones north and
south.

Mrksicé T,

para. 63, fn.

197

No specific objection

Judicially noticed.
Addition in beld
made for clarity.

98

‘Vukevar having fallen on 18 November 1991,
on 24 November 1991 the gmtbr left Vukovar
and retumed to Belgrade.

Mrksic TI,
para. 68

No specific objection

Tudicially noticed.

99

Operational Group South (OG South) was
initially formed by the command of 1st Military
District ("1 MD') sometime in the summer or
autumn of 1991. Operational Group South
("OG South™) was a temporary formation, set
up in order to carry cut a specific task. OG
South was established to unify all military units
acting in a geographic zone around and to the
south of Vukovar under a single command.
Another formation, Operational Group North
("OG North™), was established to perform a
similar role in respect of an adjoining
geographic zone generally to the north of the
zone for which OG Scuth was responsible. The
southern perimeters of OG North’s zone of
responsibility extended into the northern reaches
of the city of Vukovar itself.

Mrksic T,
para. 69

No specific objection

Judicially noticed.
Additions in bold
made for clarity.

100

As of 1 October 1991 units suberdinate to OG
Scuth included the gmtbr, the TO unit Petrova
Gora and the armoured battalion of the 544™
Motorised Brigade of the JINA, but this was
extended considerably in the following weeks.
At the time of the gmtbr’s arrival in the Vukovar
area OG South was under the command of
Colonel Bajo Bojat.

Mrksicé T,
para. 69

No specific objection

Judicially noticed.

101

On § October 1991 Mile Mrksic was also
appointed commander of Operational Group
South (""OG South'). As of that date, [...] the
command structure and staff of the gmtbr alse
became the command of OG Scuth. By this
means all other units serving in the zone of
responsibility of OG South came under de jure
and the full effective command of Mile Mrksi¢
and the Guard Motorised Brigade ("'gmtbr™)
command. Pursuant to erders of the Federal
Secretary for National Defence, the command of
OG Seuth was subordinated to, and reported one
level up to, the command of 1st Military
District ("1 MD").

Mrksic TJ,
paras 70-71

No specific objection

Tudicially noticed.
Additions in bold
made for clarity.
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Adj.
fact
N
ber

Proposed Fact

Reference

Defence Objection

Decision

102

1 MD covered a vast area which included the
territory of the 17 Belgrade District, the 3
Skopje District, the 5" Zagreb District, and the
area of Eastern Slavonia. Geographically, it
covered the area of Eastern Slavenia, Bosnia-
Herzegovina and Central and Northem Serbia.
As of 12 October 1991, 1st Military District
("1l MD™) included the 12" Corps, the 1%
Proletarian Guards Division, and ("Operational
Group South™) OG South.

Mrksicé T,
para. 71

No specific objection

Judicially noticed.
Additions in bold
made for clarity.

103

The commander of 1st Military District

("1 MD™) was General Zivota Pani¢ who
reported directly the one further level up to the
Chief of Staff of the Federal Secretary for
Naticnal Defence (also referred to as the Chief
of the General Staft), General Adzié.

Mrksic TJ,
para. 71

No specific objection

Tudicially noticed.
Addition in bold
made for clarity.

104

In 1991 the Federal Secretary for National
Defence, i.e. Minister of Defence, was General
Veljko Kadijevié.

Mrksic TJ,
para. 71

No specific objection

Judicially noticed.

105

Operational Group ("0OG™) South’s area of
responsibility (or zone of operations) covered an
area approximately 14 kilometres long and 8
kilometres wide, which included the city of
Vukovar up to the Vuka River (the boundary
being the mouth of the Vuka River into the
Danube), Jakubovac, Ov¢ara, Negeslavei, and
Berak to the south; and Nustar, Petrovéi, and
Mirkovdi, to the west.

Mrksic TJ,
para. 72

No specific objection

Judicially noticed.
Addition in beld
made for clarity.

106

The Vukovar hespital was located just to the
nerth of the Vuka River and criginally fell
within the zene of responsibility of Operational
Group (""OG") North. However, on 18
November 1991, OG South was ordered by the
command of 1st Military District ("1 MD") to
take the Vukovar hospital. Within the zone of
responsibility of OG South, areas were further
divided between the units attached to OG Scuth,
so that, generally, each unit carried out tasks
within certain geographic borders. The
command post of OG South was located in
Negoslavci, a village situated scuth of Vukovar,
and was housed in a vacated, private house.
There was alsc a rear command post lecated in
the village of Berak.

Mrksic TJ,
para. 72

No specific objection

Tudicially noticed.
Additions in bold
made for clarity.

107

On 20 November 1991 Ovéara was within the
zone of responsibility of Operational Group
("OG") South.

Mrksic TJ,
para. §1

No specific objection

Tudicially noticed.
Addition in bold
made for clarity.
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Adj.
fact
N
ber

Proposed Fact

Reference

Defence Objection

Decision

108

The 80 mtbr of the INA, also referred to as the
Kragujevac Brigade comprised one tank
battalion, three infantry battalions, a rear and an
engineer's battalion. It also had a military
police company and a light artillery anti-aircraft
battalion (“LAD PVO). At least in one peried
the §0 mtbr sent reports to 1st Military District
("1 MD™) and in that peried it may have been
directly subordinated to 1 MD. In one period
the 80 mtbr was also subordinated to the 24™
Kragujevac Corps. However, while stationed in
the zene of responsibility of (Operational
Group (""OG") South, the §0 Motorised
Brigade ("'mtbr') and its compenent units came
under the command of Mile Mrksié.

Mrksicé T,
para. 74

No specific objection

Judicially noticed.
Additions in bold
made for clarity.

109

The commander of the §0 mtbr was LtCol
Milorad Vojnovié. The brigade™s Chief of Staff
and Vojnovic's deputy was LtCol Rade
Danilovié. Captain Dragi Vukoesavljevic was
the chief of the 80 Motorised Brigade
("'mtbr™)’s security organ. Captain Dragan
Vezmarovi¢ was the commander of the military
police company of the 80 mtbr.

Mrksic TJ,
para. 75

No specific objection

Tudicially noticed.
Addition in bold
made for clarity.

110

Sometime in late October or early November
1991, the 1¥ infantry battalion of the §0
Motorised Brigade ("'mtbr'') (“1/80 mtbr”),
but not the other elements of the 80 mtbr, was req
suberdinated te Operational Group ("'OG™)
MNorth (Novi Sad Corps) and remained
suberdinated te OG Nerth until 18 Nevember
1991. Except for 1/80 mtbr, by an erder of

7 Neovember 1991, the 30 mtbr was
resubordinated to OG South. In the following
days OG South issued orders te the §0 mtbr
assigning combat and other tasks and re-
suberdinating further units to it. From 15 to 20
November 1991, approximately 1000 soldiers
were re-subordinated to the 80 mtbr.

Mrksic¢ TI,
paras 76-78

No specific objection

Tudicially noticed.
Additions in bold
made for clarity.

111

On 22 November 1991 units of the 80
Motorised Brigade ("mtbr'') entered the city of
Vukovar. The command of the §0 mtbr was to
take over responsibilities from Operational
Group ("0G") South on 23 November 1991 as
the Guards Motorised Brigade ("gmtbr'') was
about to withdraw to Belgrade.

Mrksic TJ,
para. §2

Since Goran HadZi¢ is alleged to have effective control over
all Serb Forces at this time in this area, and as he is alleged
te be responsible, through omissien, for any alleged
deprivation of human rights within a certain territory, this
fact arguably relates to his acts, conduct er mental state, and
is inadmissible on Ground H (acts, conduct, or mental state
of the accused). For the same reasons, the allegation
“relate[s] to the acts and conduct of persons for whose
criminal conduet the Accused is allegedly responsible”
(Stanigic and Zulpjanin Adjudicated Facts Decision, para.
46), and the Trial Chamber should exercise its discretion
against judicial netice.

Tudicially noticed.
Additions in bold
made for clarity.
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Adj. |Proposed Fact Reference [Defence Objection Decision
fact
num
ber
112 |The command of Operational Group ("OG') |Mrksi¢ TI, |No specific objection Judicially noticed.
South under Mile Mrksi¢ functioned until the  |para. 82 Additions in bold
Guards Motorised Brigade ("'gmtbr') left made for clarity.
Vukovar en 24 November 1991 and did not
functicn thereafter.
113 |With the withdrawal of the Guards Motorised |Mrksic TI, |Ne specific objection Judicially noticed
Brigade ("'gmtbr™) from the Vukovar area on  |para. 82 except for
24 November 1991, 80 Motorised Brigade struckthrough
("'mtbr") was left with responsibility for the city pertion. Additions in
of Vukovar and Berovo Naselje. Thisef bold made for clarity.
leatse; included the area of Ovéara and its
hangar.
114 |The §0 Motorised Brigade (''mtbr'') left Mrksic TI, |No specific objection Judicially noticed.
Eastern Slavonia on 14 January 1992. para. 82 Addition in beld
made for clarity.
115 |Pursuant to the Law on All Peoples’” Defence,  |Mrksi¢ TI, |No specific objection Judicially noticed.
the Territorial Defence, TO, was cne of the two |para. 83
constituent elements of the armed forces of the
former Yugoslavia, the other being the INA. TO
was organised on a territorial basis, at the level
of lecal communities, municipalities,
autonomeus provinces and republics, the highest
command level being the republican level.
116 |The Law on All Peoples’ Defence also allowed |Mrksié TJ, |The Defence objects to the 2nd, 4th, and 5th sentences. The [Judicially noticed
for the possibility in time of war, or in the event |para. §3 conclusions are based on the testimeny of a INA officer as  |except for the
of an immediate threat of war or other to his interpretation of applicable legislation and practice. struckthrough
emergencies, for the armed forces to be The bias, evidently, is to shift respensibility for as many portion, which falls
reinforced by volunteers. Thesewere- units as possible away from the INA and the Prosecution in |on the first
individntlswho-were-not-shbieetto-mitiary- that case had no particular need to contradict those discretienary factor
service-and-who-had-beenaecepted-and-had- assertions. The assertion that velunteers encompassed enly  |(core issue).
ioined-the-armmed-foreesat-theirownreguestIn- those “not subject to military service” is not accurate, nor is
| hrisrmralnptecrseeme-sither membersof it accepted that they were usually incorporated into the TO.
thrediHi-erTo—The-relnrieershec-the-sarre- These issues are highly relevant to the chain of command
Fighis-and-duties-asthe-ethermilitary-personnel and the possession of effective control over specific forees.
and-conseripis—Ahile-individuals-conld-and did- As these forces are alleged by the Prosecution to be under
veluneerinthiswayi—was-alsocommonfor the de jure and de facte contrel of, and/or to be participants
} } in a JCE with, Goran Hadzic, these are matters that ge to the
core of the Prosecution case and should be proven in this
case. The fact is inadmissible under Grounds D (unclear cr
misleading in the context of motien) and F (characterisations
of an essentially legal nature) and the 1st discretionary factoer
(core issue).
117 |Both the INA and TO were subordinated to the |[Mrksic TI, |No specific objection Tudicially noticed.
Supreme Defence Council. This reflected the |para. 84
governing principle of singleness or unity of
command, accerding to which, at all relevant
levels, command must be exercised by one
single person.
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Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

118 |While TO commanders were responsible within |Mrk3i¢ TJ, [The fact in question is impoertant and should — in particular |Judicially noticed.
their territorial structures to their superiors for  |para. 84 the definition of “joint combat operatiens™ — be established
their work, combat readiness and use of units, through evidence before the Trial Chamber. These are
pursuant to the Law on All Peoples’ Defence, in matters that go to the core of the case.
situations when JNA and TO forces were
engaged in joint combat operations, these units
were subordinated to the officer in charge of
carrying out the cperation.

119 |TO units active in the zone of respensibility of  |Mrksi¢ TI, |The last sentence of the proposed fact disregards variations |Judicially noticed.
Operational Group (""0G"™) South and during |para. 90 depending on origin of the TO detachment, and is objected  |Additions in bold
the pericd relevant to the Indictment [18-21 on this basis as vague, as pertaining te an issue that may made for clarity.
November 1991] were organised in TO assume particular importance in this case. The proposed fact
detachments, which comprised T} companies pertains to core matters that should not be circumvented by
and TO platoons. A detachment was at the resert to judicial notice of an adjudicated fact.
national organisational level of a JNA battalicn
and properly would consist of approximately
700 men although this number could be lower.

In Vukovar, however, TO detachments,
generally, would comprise enly 150 te 200 men.

120 |When the Guards Motorised Brigade Mrksic TI, |The lack of specification of which TO units is cbjectionable |Tudicially noticed
("gmtbr') arrived in Vukovar on 30 September |para. 91 on the same Grounds as mentioned in respect of propesed  |except for the
1991, there were approximately 10 TO units fact number 119. struckthrough
represented in Vukovar. However, the enly TO portion, which falls
unit at detachment level in the zone of on Ground B
responsibility of Operational Group ("0G") {distinct, concrete,
Scuth was Petrova Geora TO, which was smaller and identifiable)
than the usual size of a TO detachment. S+#e- because it is nota
estimate-prtitat 344 men- finding of fact.

Additions in bold
made for clarity.

121 |In Octeber 1991 Miroljub Vujovic was Mrksic TI, |No specific objection Tudicially noticed.
appointed commander of Petrova Gora TO para. 92 Addition in beld
detachment replacing Dusan Jaksic, who was made for clarity.
moved to a support role in the rear. On 20
November 1991 after the fall of Vukovar,

Miroljub Vujovi¢ was appeinted commander of
all Vukovar TO by Mile Mrksic. Stanke
Vujanovi¢ was a TO commander in Vukovar
throughout the material time [18-21
November], and was seen by many at the time
as Miroljub Vujovic's deputy.

122 | A volunteer (or paramilitary) unit known as Mrksic TJ, |Ne specific objection Judicially noticed.
Leva Supoderica also operated in Vukovar, in  |para. 93

the zene of responsibility of (Operational
Group (""OG") South. An order issued by the
command of OG South en 29 October 1991,
inter alia , to the 1™ Assault Detachment (1
AD?”) listed Leva Supederica as one of the units
incorporated in 1 AD.
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mer— [During the Vukovar operation], the
[Leva Supoderica] unit was made up of local
men, from the Leva or Desna Supoderica area of
Vukovar, and members of Seselj’s Radical Party
who started arriving as volunteers in the
operaticns area of Operational Group ("'OG™)
Scuth approximately between 15 and 20
October 1991. Because of its affiliation with
Seselj’s Radical Party Leva Supederica was also
referred to as the “Segeljevei™ Unit (or Sedelj's
men). It was under the command of Milan
LancuZanin, aka Kameni (“Stone Face”). His
deputy was Predrag Milojevié, aka Kinez
(*“Chinese”). Leva Supederica was active in the
Petrova Gora neighbourhood of Vukovar. Its
headquarters was on Nova Street, not far from
Stanko Vujanovic’s house, which was located
on Nova Street No §1.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

123 |evaSupodedea’ snumerical srength-is ot Mrksic TJ, |Ne specific objection Judicially noticed
established-by-the-evidenceatthonshsome- para. 93 except for the

struckthrough
portion, which falls
on Ground B
(distinct, concrete,
and identifiable)
because it is not a
finding of fact.
Additions in bold
made for clarity.

124

Assault detachments were formed in the area of
‘Vukovar before the peried of the indictment [18-
21 November]. They were typically of the size
of a reinforced battalion. The assault
detachments comprised several assault groups.
The evidence indicates that in the Vukovar
operaticn these assault groups were of the size
of a company, i.e. larger than the normal size.
[T]hrougheut October and Nevember 1991 until
Vukovar fell, the command of Operational
Group (""OG"") South exercised direct
command authority over up to five assault
detachments in respect of their combat
operaticns. These detachments included TO and
volunteer or paramilitary units.

Mrksic¢ TI,
paras 97-98

No specific objection

Tudicially noticed.
Additions in bold
made for clarity.

125

The commander of the 1% Assault Detachment
{1 AD) was Borivoje Tesié. The 1 AD and
included the 1% battalion in the Guards
Motorised Brigade ("gmtbr'') (1/gmtbr),
Patrova Gora TO detachment, which at the time
was under the command of Miroljub Vujovic,
the paramilitary unit Leva Supederica under the
command of Milan LanéuZanin, and several
other volunteer companies and platoons.
[Te$ic¢’s] command post was located on
Svetozara Markovica Street in Vukovar. This
command post served as the command post for
both 1/gmtbr and 1 AD.

Mrksic¢ TI,
para. 99

No specific objection

Tudicially noticed.
Additions in bold
made for clarity.
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Proposed Fact

Reference

Defence Objection

Decision

126

[Wlhile Milan LanéuZanin commanded the Leva
Supederica velunteer unit, and Miroljub Vujovid
commanded the Petrova Gora TO detachment,
each of these commanders and most of their
men, in combat operatiens, were subject to the
command of Miroslav Radic, in his capacity as
the commander of an assault group (AG) which
was one of the assault groups in 1st Assault
Dretachment ("1 AD'™).

Mrksicé T,
para. 99

No specific objection

Judicially noticed.
Addition in bold
made for clarity.

127

[The 2" Assault Detachment (2 AD)] included
2nd Motorised Battalion of the Guards
Motorised Brigade (""2/gmtbr'), 2nd Military
Police Battalion of the Guards Motorised
Brigade (""2MP/gmtbr'"), and from 2 to 20
Octeber 1991, the anti terrorist company of 1st
Military Police Battalion of the Guards
Motorised Brigade (" IMP/gmtbr''). The
commander of 2 AD initially was Major Adem
Baji¢. He was subsequently replaced by Major
Branislav Lukid, so that on 20 November 1991
the commander of 2 AD-sme was Major Lukic
who was alsc the commander of the INA
barracks in Vukovar. The area of responsibility
of 2 AD included Velepromet and Sajmiste.

Mrksic TJ,
para. 103

No specific objection

Tudicially noticed
except for the
struckthrough
portion. Additiens in
beld made for clarity.

128

[O]n 21 November 1991, [...] the command of
Operational Group ("'OG™) South re-
subordinated Leva Supederica to the 12 Corps
and by the same order the Vukovar TO units,
which included Petrova Gora TO, were re-
subordinated to the §0 Motorised

Brigade ("mtbr'). While there was no
reference in this order to the command of 1st
Assault Detachment (''1 AD'™), the order was
addressed, irter alia, to the commander of 1st
Motorised Battalion of the Guards Motorised
Brigade ("'1/gmtbr'), Major Tesic, to the
commander of Leva Supederica, and to the
commander of Vukovar TO.

Mrksicé T,
para. 106

No specific objection

Judicially noticed.
Additions in bold
made for clarity.
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Scuth were established during November 1991
by the command of OG South pursuant to orders
from the command of 1st Military District

("1 MD"). Town commanders were required
under INA rules to prevent sabotage and
terrorist activity in their area of respensibility, to
ensure proper transpertatien, to prepare
conditions necessary for the civilian authorities
to function, to be responsible for general
security, law and order, to prevent looting and
ensure physical security to persons in their area.
According to the rules in force at the time,
anybody entering the area of respensibility of a
town commander was to report to the town
commander who was to inform that person of
the rules of conduct which applied in that area.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

129 |Town (and village) commands in the area of Mrksic TJ, |Ne specific objection Judicially noticed.
responsibility of Operational Group (""OG') |para. 110 Additions in bold

made for clarity.
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IV. Adjudicated Facts Relating to Events

A. Zagreh Agreement

Reference

Defence Objection

Decision

= ICCTIREE 14 fromtha B

to-ba-menit

Se-fRoHefea 2y RoRrRofSTrethe-Earopeadt

- - - o o "

form of evidence. The proposed fact is inadmissible on
Grounds A (relevance), B (distinct, concrete, and
identifiable) and D (unclear cr misleading in context of
motion), and is of sufficient importance to be proven directly
in this case, rather than as an adjudicated fact.

The Crontianforcesinandaronnd Vikorar Mrksi¢ TJ, |The cnly relevant issue within this propoesed fact is the Denied judicial
leapiittated-orts-November 04— para. 130 existence and content of the Zagreb agreement, which can  |notice because the
|Cotneidentalyemihatdayrepreseniatvesof- and sheuld be tendered as such in this case. Entering an Zagreb Agreement
thre-Reprbhe-ef-Croatiand-thehad- adjudicated fact is, in these circumstances, a second-best should be tendered
eonelndedrr-pereemen—rLasreb-on-the- form of evidence. The propesed fact is inadmissible on inte evidence.
levacpation-of the-sick-and-wounded-from- Grounds A (relevance), B (distinct, concrete, and
i = & identifiable) and D (unclear cr misleading in context of
= ars jat motion), and is of sufficient importance to be proven directly
had-beenconducted duringthe-previotsdays— in this case, rather than as an adjudicated fact.
) . b T L
Hebrane—the Minister of Health-of the Repubh
of Croatia—General-Andria Raieit, represening
the- MNATand Mr-Georges Murie Chent headof
heE c ity Donitor
. " e
of-the Tnternationsl Commitiee of the Red-Cross
FIERC Y ef MédeensSansFronteres £ SED
131 |Beth-the Reprblieof Croatiaand the M- Mrksic TI, |The enly relevant issue within this proposed fact is the Denied judicial
azreedfont3 November 199 Ho-gharantesa  |para. 132 existence and content of the Zagreb agreement, which can  |netice because the
eensefire-in-the-srea-surrotheingthe-hospial- and should be tendered as such in this case. Entering an Zagreb Agreement
urng-the-evachatonand-alongthe-agreed- adjudicated fact is, in these circumstances, a second-best should be tendered

inte evidence.
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para. 578

o that s . R } e
oot 4 Lo thel sonal

1} (159

existence and content of the Zagreb agreement, which can
and should be tendered as such in this case. Entering an
adjudicated fact is, in these circumstances, a secend-best
form of evidence. The proposed fact is inadmissible on
Grounds A (relevance), B (distinct, concrete, and
identifiable), and D (unclear or misleading in context of
motion), and is of sufficient importance to be proven directly
in this case, rather than as an adjudicated fact.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

132 Mrksic TI, |The enly relevant issue within this proposed fact is the Denied judicial

notice because the
Zagreb Agreement
should be tendered
into evidence.

para. 134

existence and content of the Zagreb agreement, which can
and should be tendered as such in this case. Entering an
adjudicated fact is, in these circumstances, a secend-best
form of evidence. The propesed fact is inadmissible on
Grounds A (relevance), B (distinct, concrete, and
identifiable) and D (unclear or misleading in the context of
the meticn), and is of sufficient impertance to be proven
directly in this case, rather than as an adjudicated fact.

133 |{Htisapparentthat{on 1S Nevember 1991 the- [Mrksi¢ TI, |The only relevant issue within this propesed fact is the Denied judicial
Zagreb-greement-did-not-depend-on-the- para. 132 existence and content of the Zagreb agreement, which can  |netice because the
eapitilatonby-the Creatianforees—horwasic and should be tendered as such in this case. Entering an Zagreb Agreement
reached-as-a-consequence-of theireapittlation— adjudicated fact is, in these circumstances, a second-best should be tendered
Theazreed-evactadonwasto-takeplace- form of evidence. The proposed fact is inadmissible on into evidence.
whetherornotthe-fightingat Vilcovarpersisted] Grounds A (relevance), B {distinct, concrete, and
Fhe-Asreement-did-netcontain-provisions- identifiable), and D (unclear or misleading in the context of
artherising-the I A—<to-selectpeopleto-be- motion), and is of sufficient importance to be proven directly
eraenntetnordiditprovidefor-the-posstbibigy- in this case, rather than as an adjudicated fact.

Estelepidweotnded-patientsbotnshanded-over
te-y-foree-orpodr-otherthan-the-Reprbhe-of
(Croata—he-effeerof the-terms—of the-
Azreemen—wastorthe International-
% ; . i the b
134 Mrksic TI, |The enly relevant issue within this proposed fact is the Denied judicial

notice because the
Zagreb Agreement
should be tendered
inte evidence.
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about the evacuation of the hospital. BrVesna-
- e nieh Mo Mk said-that 4

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

135 |At around 1200 heurs, on the following day, 19 |Mrksi¢ TI, |Mrksic falls within the Prosecution’s definition of those Judicially noticed
November 1991, Dr Vesna Bosanac met Mile  |para. 137 allegedly subordinated to, or participating in a JCE, with except for the
Mrksic at his Operational Group ("'OG™) Goran Had#i¢. The proposed adjudicated facts, to the extent |struckthrough
South command at Negeslavei. They talked that they are prebative of anything, pertain to the conduct  |portions, which fall

and mental state of a persen of authority who is alleged to be
close to Goran Hadzic in respect of the perpetration of a
crime. The content of this adjudicated fact “relate[s] to the
acts and conduct of persens for whose criminal conduct the
Accused is allegedly respensible,”and is preperly a matter
for evidence in this case. Further, since Goran Had?id is
alleged in the pre-trial brief to be respensible through
omission for all deprivations of human rights of all
inhabitants of the RSK, this fact also arguably goes directly
to his own “conduct.” The fact is inadmissible on Grounds D
{unclear or misleading in the context in which it is placed)
and H (acts, conduct, or mental state of the accused) and is
not suitable for a favourable exercise of discretion for
recognition as an adjudicated fact.

on Ground B
(distinct, concrete,
and identifiable)
because itis a
recitation of the
evidence. Addition in
bold made for clarity.
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B. Mitnica Evacuation

Adj. |Proposed Fact Reference [Defence Objection Decision
fact
num
ber
136 Pesehin=ljivanéaninwas|— atthe-hespitalin- |Mrksic TI, |Sljivancanin falls within the Prosecution’s definition of Denied judicial
the-afiernoonof 10 Nevember 100H together  |para. 141 those allegedly subordinated to, or participating in a JCE,  |nctice on Ground B
with-MieolasBorsingerwheo-enguired-whether with Goran HadZié. The proposed adjudicated facts, to the  |(distinet, concrete,
the-hespital-had-atist-of the-peopletobe- extent that they are probative of anything, pertain to the and identifiable) as it
v ReHiet-Are- Y esRi-BosARRe-Fave-Ri--eopy conduct and mental state of a person of autherity who is is a recitation of the
esehn-shirandanin-thendomandec-aH-the- alleged to be close to Goran HadZi¢ in respect of the evidence.
tes—4 perpetration of a crime. The content of this adjudicated fact
Beosanae-clarfied-that the - hospital staffand-their “relate[s] to the acts and conduct of persons for whose
farmiymermberswerenoton-this Hist— criminal conduet the Accused is allegedly responsible,” and
it properly a matter for evidence in this case. Further, since
Goran Had#i¢ is alleged in the pre-trial brief to be
responsible through emissien for all deprivations of human
rights of all inhabitants of the RSK, this fact also arguably
goes directly to his own “conduct.” The fact is inadmissible
on Greunds D (unclear or misleading in centext of motion)
and H (acts, conduct, or mental state of the accused) and is
not suitable for a favourable exercise of discreticn for
recognition as an adjudicated fact.
137 |Eelowing{the-exchangebetween-Shivanéanin— |Mrksic TI, |Mrksic falls within the Prosecution’s definition of those Denied judicial
Bosanac-and Borsingerin-theafiernoenof19-  |para. 142 allegedly suberdinated to, or participating in a JCE, with notice on Ground B

Goran Hadzi¢. The proposed adjudicated facts, to the extent
that they are prebative of anything, pertain to the conduet
and mental state of a persen of autherity who is alleged to be
close to Goran Had#i¢ in respect of the perpetration of a
crime. The content of this adjudicated fact “relate[s] to the
acts and conduct of persens for whose criminal conduct the
Accused is allegedly responsible,”and is properly a matter
for evidence in this case. Further, since Goran Hadzid is
alleged in the pre-trial brief to be responsible through
omission for all deprivations of human rights of all
inhabitants of the RSK, this fact also arguably goes directly
te his own “conduct.” The fact is inadmissible en Grounds D
(unclear or misleading in centext of motion) and H {acts,
conduct, or mental state of the accused) and is not suitable
for a favourable exercise of discretion for recogniticn as an
adjudicated fact.

(distinct, concrete,
and identifiable) as it
is a recitation of the
evidence.
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138

On the evening of 17 November 1991,
negotiators for the Croatian forces initiated
contact with the INA via radio and arranged for
negotiations te be held in the morning of the
following day. [...] Mile Mrk§i¢ and Marin
Vidi¢, the Croatian Government Commissioner
for Vukovar, talked twice in the morning of 18
November 1991 [...]. Veselin éljivanéanin and
Nicelas Borsinger, the senior International
Committee for the Red Cross ("ICRC™)
representative, also met on 18 November 1991
around 1000 hours, before the surrender
negotiations started.

Mrksic TI,
para. 145

No specific objection

Judicially noticed.
Addition in bold
made for clarity.

139

During the merning of 183 November 1991
surrender negotiations were held. Internaticnal
news crews filmed part of the negotiations. The
negotiations took place in the area of Vucedol
near Mitnica in Vukovar. Participants in the
negotiations were Filip Karaula, commander of
the Croatian forces, Matija Mandi¢, and
Zdravke Komsid for the Creatian forces, and
Coelenel Nebejsa Pavkovid, the Federal
Secretariat’s liaison officer to Operational
Group (""OG") South and Marko Marié from
the INA. Nicolas Borsinger from the
International Committee for the Red Cross
("ICRC") also attended at the request of the
Creatian forces as a guarantee that the
agreement would be respected. The negotiations
lasted approximately cne and a half te two
hours. An agreement was reached on the
surrender of the Croatian forces, which would
take place the same afterncon.

Mrksicé T,
para. 146

No specific objection

Judicially noticed.
Additions in bold
made for clarity.
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140

It was agreed that the Croatian forces would
surrender themselves and their weapoens to the
JINA, and that the surrender would be monitored
by ICRC representatives, who weuld record the
names and take photographs of those
surrendering. The Creatian forces were to be
treated as prisoners of war in accordance with
the Geneva Conventien. Tt was further agreed
that civilians from Mitnica would be evacuated
to parts of Croatia not engulfed by the war. The
Croatian forces specified that they did not trust
the Serb TO and would not surrender to them.
The Croatian forces and civilians were to
assemble at an agreed collection point, which
was at a wide clearing on the way to the
cemetery. This was implemented. There was
radic communicaticn between the negotiators
for the Croatian forces and the INA throughout
the gathering at the collection point. Once
everyone had gathered, a Creatian negotiator
drove away and on his return he said the
evacuation could proceed.

Mrksic TI,
para. 147

No specific objection

Judicially noticed.

141

Mile Mrksid, the commander of Operational
Group (""OG"") South, ordered the commander
of the 80 Motorised Brigade ("mtbr™), LiCel
Milerad Vojnovic to secure the Mitnica group.
This order was implemented by the military
police of the §0 mtbr under the command of
Captain Dragan Vezmarovi¢ and other officers
from the command of the 80 mtbr. LtCol
Vojnovic¢ with Captain Vezmarovié looked for
an appropriate location where the priscners
could be kept until they were evacuated. They
identified a large hangar at a pig farm at Ovcara,
and LtCol Vojnovic ordered Captain
Vezmarovic to prepare the hangar to receive a
large group of prisoners. LtCol Vojnovic
reported to Mile Mrkic that he had found an
appropriate place to keep the prisoners.

Mrksicé T,
para. 148

No specific objection

Judicially noticed.
Additions in bold
made for clarity.

142

The surrender started in the afternocn on 18
November 1991, at approximately 1400-1500
hours, while there was still daylight. The
surrender of weapons teok place at the entrance
to the new cemetery. At least some of the
Croatian forces were wearing civilian clothes.
The surrender of the Creatian forces lasted until
dusk. Inall, 181 Creatian fighters cemmanded
by Filip Karaula surrendered to the INA on 18
November 1991. There were six officers among
them.

Mrksic TJ,
para. 149

No specific objection

Judicially noticed.

143

After the surrender of weapons the Croatian

prisoners of war were transported to the Ov&ara

farm on buses escorted by military vehicles.

Aerrentvanyndenundersiood-that Croatian-
. : ; il

+: prad to (Jitarn o gotb ot 2 ot o oeon o
ranspored-to-Dyvépn-fogotherin-amixed-Sroup;
vehielestoresch Ovdara—At Oviara, the
civilians were separated from the prisoners of
war and were taken elsewhere.

Mrksic¢ TI,
para. 150

The fact in question is based con the testimony of a witness
who is to appear as a witness in the present case. Judicial
notice does not, in these circumstances, lead to judicial
economy.

Tudicially noticed
except for the
struckthrough
portion, which falls
on Ground B
(distinct, concrete,
and identifiable)
because itis a
recitation of the
evidence and not a
finding of fact.
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144

At approximately 1600 hours, while “there was
still natural light”, the first group of prisoners of
war who surrendered at Mitnica arrived at
Ovcara. During the night, the remaining
prisoners of war from Mitnica arrived there.

Mrksicé T,
para. 153

No specific objection

Judicially noticed.

145

Upon arrival of the prisoners of war at Ovcara,
LtCol Vojnovid, the commander of the 80
Motorised Brigade ("'mtbr'"), told Captain
Vezmarovid that from then on, he was to take
orders frem Captain Borce Karanfilov, a
subordinate of Veselin §ljivanc":anin from the
security organ of QOperartional Group ("0G'")
Scuth, who was to be in charge of security.
Captain Karanfilov proceeded, however, to hand
over the security of the priscners to Captain
'Vezmarovic, emphasizing that the prisoners of
war should be treated in accordance with the
Geneva Conventions.

Mrksic TJ,
para. 153

No specific objection

Tudicially noticed.
Additions in bold
made for clarity.

146

Efforts were made to ensure that the facilities
for the Croatian priscners of war were adequate
considering the weather conditions, as it was
already very cold. The priscners were given
focd and water. The prisoners of war spent the
night in the hangar. Armed men, whe Captain
Vezmarovid assumed to be Vukovar TOs, came
throughout the night to enquire about the
Creatian prisoners of war. A drunken lieutenant
colonel from the gmtbr also arrived with a
similar enquiry. No one was allowed access, the
visitors were sent away and the night passed
quietly. During the night, Captain Vezmarovic¢
compiled a hand-written list with the names of
the prisoners of war.

Mrksic TJ,
para. 154

No specific objection

Judicially noticed.

147

On 19 November 1991 between 0900 and 1000
hours, on the orders of Veselin §ljivanéanin,
Captain Karanfilov returned to Ovcara because
internaticnal moniters were due te arrive and
organise the transfer of the Croeatian prisoners of
war to Sremska Mitrovica. A convoy of military
vehicles, buses and International Committee
for the Red Cross ("'ICRC") vehicles arrived at
around 1100 hours. The prisoners of war had
the epportunity to tell the ICRC of any
occurrences of violations or mistreatment, but
ne one cemplained. At 1130 hours, Captain
Vezmarovi¢ handed ever the Creatian priscners
of war to Captain Karanfilov and reported to
him on the night’s events. [...] Captain
Karanfilev then teld Captain Vezmarevic to get
his list typed up. The Croatian prisoners of war
were transperted to Sremska Mitrovica, escorted
by JNA forces of Operational Group (""OG'™)
South.

Mrksic TJ,
para. 155

Case No. IT-04-75-T
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Additions in bold
made for clarity.
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On the orders of LtCol Vojnovid, once it had
been typed out, Captain Vezmarovic delivered
the list of the priseners to the KP Dom prison in
Sremska Mitrovica between 1530 and 1630
hours on 19 November 1991, The list identified
181 prisoners of war.
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Adj.
fact
N
ber

Proposed Fact

C. Evacuation of Civilians From Vukovar

Reference

Defence Objection

Decision

151

least one convoy consisting of 16 buses with
civilians was turned back by Croatian authorities
on 18 November 1991 and had to return to the
area of responsibility of OG South.

D. Events at Velepromet on 19 November 199
On 19 November 1991, a large number of
people who had gathered at the Vukovar
hospital were taken from there to the facility of
Velepromet by the JNA. This facility, located a
few hundred metres from the INA barracks in
‘Vukovar, consisted of several hangars and a few
buildings and was used as a warehouse. It was
across the street from a warehouse of the Vupik
company. The Vupik company was the owner of
several commercial facilities, including this
warehouse, a wine cellar and the farm at Ovara.

Mrksic TJ,
para. 161

148 |On 18 November 1991 over 4000 civilians tock |Mrksi¢ TI, |Noe specific objection Judicially noticed,
steps to leave Vukovar. The civilians consisted [para. 157 except for the
of men, women, children, and the elderly. Their struckthrough
evacuation was assisted by the INA. [TThe portion, which falls
civilians assembled at a collection point in the en Greund B
Mitnica area which-appears—to-be-the-same-as-the (distinct, concrete,

i i and identifiable) as it

Mitnica. Veselin Sljivancanin, assisted by is not a finding a fact.
Major Vukasinovidé and unidentified Vukovar
TOs, who had local knowledge and knew many
of the local pepulation, interviewed civilians
who had gathered at the collection point. [Iln
effect they were seeking te ensure that no
members of the Creat forces were seeking to be
evacuated as civilians.

149 |From the collection point in Mitnica some Mrksic TJ, |Ne specific objection Judicially noticed,
civilians were transported to Velepromet while [para. 158 except for the
others were transported initially to Ov&ara. The struckthrough
civilians arrived at Ovdara on buses or in their portion, which falls
private cars at approximately 2200 or 2300 on Ground B
hours. Tdeoesnetappearthatany-eivilisns (distinct, concrete,
stayed-atOvéaraforan-extended perded-of time: and identifiable) as it
[T]hey were then continuously transported by is not a finding of
bus to Creatia or to Serbia. This process started fact. Additions in
late in the evening of the 18 November 1991 and bold made for clarity.
continued throughout the night and into the
following merning. Their private cars remained
at Ovcara. INA personnel were present
throughout the transportation of the civilians.

150 |Cenvoys of civilians were leaving Vukovar Mrksic TI, |No specific objection Tudicially noticed.
throughout 18, 19 and 20 November 1991. [A]t |para. 158

No specific objection

Tudicially noticed.
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transferred on buses guarded by the INA to the
prison at Sremska Mitrovica. Civilians not
suspected of invelvement in the Creatian forces
were evacuated from Velepromet to destinations
in Croatia and Serbia at some time on 20
November 1991.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

152 |[Alt the entrance to Velepromet persons brought |Mrksic TI, |Ne specific objection Judicially noticed.
from varicus directions were separated para. 162
according to their ethnicity. When Josip Covic
arrived at Vupik, a INA officer appeared and
ordered that elderly people, women and children
be separated from other civilians and from
“defenders”, who had also been brought there
from varicus locations.

1533 |[O]n 19 November 1991 some hundreds of non- [Mrksié TJ, |The Defence objects to the last sentence. Responsibility for [Judicially noticed
Serb people were taken from the Vukovar para. 167 killings at Velepromet were not within the scope of the except for
hospital and transferred to the facility of Mrksic et al. indictment, but are relevant in this case. Ttisa |[struckthrough
Velepromet by Serb forces. Others arrived at “core” issue in the present case, particularly given the portions, which fall
Velepromet from elsewhere. AtVelepromet gravity of the allegations (first discretionary factor). Since  |on the first
these-people-were-separated accordingto-their Goran Hadzic is alleged in the pre-trial brief te be discretienary factor
ethaieity-and-suspicion-efinvolvementin-the- responsible through omissicn for all deprivations of human  |(core issue).
(Creatanforees: [[|nterrogations of seme of rights of all inhabitants of the RSK, and since he is alleged
these people were conducted at Veleprometin to be the superior of, or a participant in a joint criminal
the course of which the suspects were beaten, enterprise, with all Serb Forces including “members of the
insulted or otherwise mistreated. A number of Serb To or paramilitary units,” this fact arguably goes
them were shot dead at Velepromet, some of directly to his own “conduct.” The fact is inadmissible on
them cn 19 November 1991, MHapy—ifnetals- Grounds D (unclear or misleading in the context of the
of-the-personstespensiblefor-the-brutal- motion), F {characterisations or findings of an essentially
HrierFesRtoRT-ERe-HHrET v eFe-FRerbers-of-the- legal nature) and H (acts, cenduct, or mental state of the
S er—O-oF-PRERHH RIS accused) and “to the acts and conduct of persens for whose

criminal conduct the Accused is allegedly respensible.”
Stanific and Zulpjanin Adjudicated Facts Decision, para.
46.

154 |Inthe evening hours of 19/20 November 1991, [Mrksié TJ, |No specific objection Judicially noticed.

some of the people detained at Velepromet were [para. 168
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Adj.
fact
N
ber

155

Proposed Fact

‘When the Croat forces capitulated, JNA counter-
intelligence officers from the Federal Secretariat
for National Defence and from the 1st Military
District ("1 MD") in Belgrade arrived in
Vukovar to provide assistance to Mile Mrksi¢
and his staff at Operational Group South
(""OG Scuth™) in handling priscners of war
captured by Serb forces in the area of Vukovar.
These counter-intelligence officers were
specifically tasked to interview prisoners of war
in the area with regard to crimes of war.

Reference

E. Inspection of Velepromet by counter-intelligence officers

Mrksic T1,
para. 169

Defence Objection

The Defence objects te the last sentene. Mrk3ic and his staff
fall within the Prosecution’s definition of those allegedly
subordinated te, or participating in a JCE, with Goran
HadZi¢. The content of this adjudicated fact “relate[s] to the
acts and conduct of persens for whose criminal conduct the
Accused is allegedly respensible,” and it properly a matter
for evidence in relation to a “core” issue in this case.
Moraover, this fact arises from a case in which all
defendants sought te narrowly define the scope of their
activities and autherity. Judicially neticing this fact, under
these circumstances, would not be appropriate. The factis
inadmissible under Grounds D (misleading in context of
moving party's motion) and H {acts, cenduct, and mental
state of the accused), and is not appropriate for recognition.

Decision

Judicially noticed.
Additions in bold
made for clarity.

156

Mrksic¢ TI,
para. 170

No specific objection

Denied on Ground B
(distinct, concrete,
and identifiable)
because it is unclear
whether the citation
is a recitation of the
evidence or a finding
of fact.

157

Mile Mrksic was informed directly, or through
his command reporting process, of the
mistreatment of priseners of war at Velepromet
by Serb TOs and paramilitaries and the
oppositicn they showed and expressed to the
removal of prisoners of war to Sremska
Mitrovica, matters reported both by the officer
sent by Colenel Viji¢ and Celenels Kijanovic
and Tomié. Further he was also directly
informed of these matters and that prisoners
were being killed when Bogdan Vujié reported
to him in the early hours of 20 November 1991,
immediately on Vujic’s return to Operational
Group ("OG") South from Velepromet. [A]lso,
[...] Veselin Sljivanéanin was directly told of
these same matters by Colonel Vujié shortly
after Vuji¢ had reported to Mile Mrksic.

Mrksic TJ,
para. 175

Mrksic, Sljivancanin, the TOs and “paramilitaries” all
arguably fall within the Prosecution’s definition of those
allegedly suberdinated to, or participating in a JCE, with
Goran HadZi¢. The content of this adjudicated fact “relate[s]
to the acts and conduct of persons for whese criminal
conduct the Accused is allegedly responsible,” and it
properly a matter for evidence in relation to a “core” issue in
this case. Further, since Goran Hadzi< is alleged in the pre-
trial brief to be responsible through omission for all
deprivations of human rights of all inhabitants of the RSK,
this fact also arguably goes directly to his own “conduct.”
The fact is inadmissible on Grounds D {misleading in
context of moving party’s meticen) and H (acts, conduct, and
mental state of the accused) and is not suitable fora
favourable exercise of discretion for recogniticn as an
adjudicated fact.

Tudicially noticed.
Addition in bold
made for clarity.
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Adj.
fact
N

Proposed Fact

L)
On 18 November 1991 Operational Group
("OG") South was ordered to take the Vukovar
hospital by 1000 hours en 19 November 1991.
The order issued by the commander of 1st
Military District ("1 MD'"), General Zivota
Pani¢, gave the following instruction to OG
South:

G SOUTH: Carry out detailed and complete
preparations and in ceerdinated action with TG
(sic) NORTH take the hospital and the MUP and
mop up the remaining Ustasha forces in the
liberated parts of the town on the morning of 19
November 1991 (by 1000 hours). Centinue to
clear up Mitnica and downtown Vukovar until it
is completely safe and secure to move round the
town.

This order was recorded in the operatiens diary
of OG Scuth and Mile Mrksid, the commander
of OG Scuth was aware of it.

Reference

Mrksic¢ TI,
para. 180

Defence Objection

No specific objection

Decision

Tudicially noticed.
Additions in bold
made for clarity.

159

On 19 November 1991 the Vukovar hospital
was full beyond its capacity. Thefevidenes-
abent-thelaetnal-nimberof personsatthe-
Losnital g 20N ; el £
several-hundreds-to-several-thousandsfof
peepled- [...] Among them there were sick,
wounded, hospital staff, as well as family
members of hospital staff. [...] There were alse
members of the Creatian forces, both MUP and
National Guard ("ZNG™), some of whom were
not weunded but had taken refuge at the
hospital. [...] In additicn te the wounded,
civilians, women and elderly, there were pecple
carrying weapens who had taken shelter at the
hospital and had started disguising themselves
by putting on white ceats and by pretending to
be patients.

Mrksic TJ,
paras 181,
190

The Defence objects to the second sentence. Ne purpose is
served by taking judicial notice of the range of estimates
concerning the numbers at the hospital. The highlighted fact
is inherently vague, and not subject to judicial notice under
Ground B (distinct, concrete, and identifiable).

Tudicially noticed
except for the
struckthough portien,
which falls on
Ground B (distinct,
concrete, and
identifiable) because
it is a recitation of the
evidence and not a
finding of fact.
Addition in bold
made for clarity.

160

Mrkgic,
para. 182

No specific objection

Denied on Ground B
(distinct, concrete,
and identifiable)
because itis a
recitation of the
eivdence and not a
finding of fact.
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para. 1§2

the last sentence. The term “Chetniks,” whether appearing in

quetation marks er not, is too vague te justify recognition
through judicial notice. The fact is inadmissible en Ground
B (distinct, concrete, and identifiable).

Adj. |Proposed Fact Reference [Defence Objection Decision

tact

num

ber

161 |9rH9November WU H ] Bogdanuemid- |Mrkdid, The Defence objects te "accompanied by two "Chetniks” in  [Denied on Ground B

(distinct, concrete,
and identifiable)
because itis a
recitation of the
eivdence and not a
finding of fact.
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commander of 2nd Military Police Battalion of]
the Guards Motorised Brigade ("2
MP/gmtbr') Captain Paunovic received an order
relayed to him by the Operational Group
("OG") South’s Chief of Staff, LtCol Pani¢, to
go to the Vukovar hespital, which he did with
two of his companies. He-thewghthe-arrved—
e-pbet—t-00-er1500-horrs-ahnest

- it CaptainMikivei-Simid the-

he-hadoweapons—rhe

ara-lookine

£ —

: ettt

LW PoYS =] Ll | 1L CAEPLLY =l i
TYHOT

H =0 P i
OTOH S Ca R e e Oy SO R fr50-0OF

|

" "

Veselin-Skiivandanin: Captain Paunovid’s 2
MP/gmtbr took over the security of the hospital
from Major Tesic. The [JNA] military pelice
searched the area arcund the hospital, then
placed patrols and guards around the hospital
and appeinted a security commander [at the
hospital ].

Adj. |Proposed Fact Defence Objection Decision

fact

num

ber

162 |In the early afternoon on 19 November 1991 the No specific objection Judicially noticed

except for the
struckthrough
portion, which falls
on Ground B
(distinct, concrete,
and identifiable)
because itis a
recitation of the
evidence and not a
finding of fact.
Additions in bold
made for clarity.

163

In the evening heurs en [19 November 1991]
members of the [(perational Group ("'OG™)
Scuth] military pelice teok Marin Vidic, aka
Bili, the Creoatian Commissioner for Vukovar
who had been at the hospital, and the medical
director Dr Vesna Bosanac, to Negoslavei. The
military pelice remained on guard at the hospital
during the night of 19/20 November 1991.

No specific objection

Tudicially noticed.
Addition in beld
made for clarity.
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Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

164  |Miroslav Radi¢, the commander of a company  |Mrksic¢ TI, |No specific objection Judicially noticed.
within 1st Motorised Battalion of the Guards [paras 330, Additions in bold
Motorised Brigade ("1/gmtbr'") and also of an |335 made for clarity.
assault group part of 1st Assault Detachment
("1 AD"), [...] reached the hospital on 19
November 1991 around noon. [...] He had
guards placed at the entrances of the hospital
and then moved around the hospital before
returning to his observation post before the
arrival of Captain Paunovic¢ with military police
of 2nd Military Police Battalion of the
Guards Motorised Brigade ("2 MP/gmtbr'™),
who took over security of the hespital from
Miroslay Radic’s soldiers.

165 |[=]SersFO-membersand paramilitary-seldiers{Mrksi¢ TI, |No specific objection Denied on Ground B
[were-seen|-arotndthe - hospital on 19 Nevember|para. 184 (distinct, concrete,
HO0H—[— | There-were-armed-TO-mermbers-from and identifiable)
o ar-and-priamiiary-seldiorroniside-the- because it is a
perimeter-ot-the-hospial-and-the-they-beheved- recitation of the
azeressively— evidence and nota

finding of fact.

Case No. IT-04-75-T

53

23 May 2013



11372

170

mainly occurred on 20 November 1991.

B. Preparation for the Evacuation of the Vuko
[On 19 November 1991,] at the regular OG
Scuth briefing held in the command post at
Negoslavci at 1800 hours, the evacuation of the
hospital was discussed. [...] Mile Mrksic
announced at the briefing that Veselin
Sljivan&anin had been entrusted with the task of
preparing and conducting the evacuation. [...]
Mile Mrk3i¢ instructed Veselin Sljivan&anin to
ensure the transport of war crime suspects from
the hospital to the prisen in Sremska Mitrovica
[...] By his reference to war crime suspects,
Mile Mrksic was referring to all members of the
Croat forces at the hospital. [...] He had actually
given the order to Veselin Sljivandanin orally
earlier that day.

var Hospital
Mrksic T7,
paras 191,
192, 295,
197

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

166 |[...] Paramilitaries and TO members were Mrksic TJ, |Ne specific objection Judicially noticed.
present but generally were cutside the hospital. |para. 187
JNA officers placed soldiers to guard the
entrances and with a few exceptions these did
not allow them to enter the hospital.

167 =¥ hentbAseldierslefinthe-nightof Mrksic TI, |The term “reservists” is exceptionally vague and does not  |Denied on Ground B
1920 November 190 thereservisisseleeted-  |para. 185 assist this Trial Chamber in regard to the issues before it. (distinct, concrete,
yorngsmen-and-tookthemawiy- The fact is inadmissible on Grounds B (distinct, concrete, and identifiable)

and identifiable), D (unclear or misleading in the context of |because itis a

the moving party’s motion), H (acts, conduct, and mental  [recitation of the
state of accused) and net appropriate for favourable exercise |evidence and nota
of Trial Chamber’s discreticn. finding of fact.

168 |[In the evening hours of 19 November 1991,]  |Mrksi¢ TI, |No specific objection Tudicially noticed.
following the INA capture of the Vukovar para. 1838
hospital, a large number of civilians who had
sought refuge in the hospital, as well as some
members of the Creatian forces, were
transferred from the hospital to Velepromet,
where men were separated from women,
questioned and some were taken away.

169 |[...] The evacuation of priscners of war, other  |[Mrk3i¢ TI, |No specific objection Judicially noticed.
patients and others, from Vukovar hospital para. 189

No specific objection

Judicially noticed.
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the identification and separatien of hundreds of
people at the hospital into two categories, war
crimes suspects and civilians. [A] large
proporticn of these people in both categeries
were wounded and seriously ill hospital patients
who would require special transport facilities,
care and attention. [H]e was to transport war
crimes suspects, whe would require security,
especially as he was to ensure their delivery, to
the prison in Serbia designated by Mile Mrksic.
[w] [Clivilians going to Croatia had to be
transported through areas in which armed
hostilities continued.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

171 |[As a result of Mrk3ic"s order], Veselin Mrksic TJ, |Ne specific objection Judicially noticed.
Sljivan¢anin was given the responsibility for the |paras 191, Additions in bold
complete evacuation of the hospital, invelving  [391 made for clarity.
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19 November 1991, he visited Vukovar hospital
and received from Vesna Bosanac a list of the
pecple to be evacuated. In the evening of 19
November, Veselin éljivanéanin briefed the
JNA counter-intelligence officers from the
Federal Secretariat for National Defence and
from 1st Military District ("1 MD') before
their visit to Velepromet and, upen their return,
received a repert on the acts of mistreatment
witnessed by Colonel Vujié.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

172 |Veselin Sljivancanin was actively invelved in  |Mrk3i¢ TI, |Slijvananin falls within the Prosecution’s definition of Judicially noticed.
preparations for the evacuation. On para. 365 |those allegedly subordinated to, or participating in a ICE, Addition in beld

with Goran HadZi¢. The proposed adjudicated fact, to the
extent that it is probative of anything, pertains to the conduct
and mental state of a persen of authority who is alleged to be
close to Goran Hadzic in respect of the perpetration of a
crime. The content of this adjudicated fact “relate[s] to the
acts and conduct of persens for whose criminal conduct the
Accused is allegedly respensible,” and it propetly a matter
for evidence in this case. Further, since Goran Had?id is
alleged in the pre-trial brief to be respensible through
omission for all deprivations of human rights of all
inhabitants of the RSK, this fact also arguably goes directly
to his own “conduct.” The fact is inadmissible on Grounds D
{unclear and misleading in the context of the moving party's
motion) and H (acts and conduct of the accused) and is not
suitable for a favourable exercise of discretion for
recognition as an adjudicated fact.

made for clarity.

173

[...] [A]t about 2000 hours on 19 November
1991 a group of senior officers from the Security|
Administration in Belgrade and the command of
1st Military District ("'1 MD"), including s
the-Chamber sfinding the Chief of Security
Administration General Vasiljevi¢ and his
deputy General Tumanev, visited the
headquarters of Operational Group (""'0OG"™)
South in Negoslavei and met with Mile Mrk3ic
and other senior officers.

Mrksic TJ,
para. 577

‘Two participants in this meeting are scheduled to appear as
Prosecution witnesses in this case, attesting to the core
importance of these facts to this trial. Judicial notice of this
fact will not advance judicial economy. The content of this
adjudicated fact “relate[s] to the acts and conduct of persons
for whose criminal conduct the Accused is allegedly
responsible,” and is properly a matter for evidence in this
case.

Judicially noticed,
except for
struckthrough
portion.

174

[...][I]n the evening of 19 November 1991,
JNA officers, including Colonel Vujic, LtCel
Pani¢ and Captain Paunovi¢, were informed—a#e]
seemed-to-beleve; that the priseners taken from
Vukeovar Hospital en 20 November 1991, would
be transferred to Sremska Mitrovica. That

appeatste-have-been-the-destinatiengivento-

Mrksic TJ,
para. 583

At least one of the named officers is scheduled to appear as
Prosecution witnesses in this case, attesting to the core
importance of these facts to this trial. Judicial notice of this
fact will not advance judicial economy. The content of this
adjudicated fact “relate[s] to the acts and conduct of persons
for whose criminal conduct the Accused is allegedly
responsible,” and is properly a matter for evidence in this
case.

Judicially noticed
except for the
struckthrough
portion, which falls
on Ground B
(distinct, concrete,
and identifiable) as it
is not a finding of
fact.
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during the afterncon and evening of 19
November 1991, briefing his key officers on
their respensibilities that evening. He
personally oversaw the commencement of the
evacuation first thing the next morning which
involved INA and some T soldiers, in
particular INA military police frem several
units, and military transport of various types
with distinct tasks and escorting vehicles.

para. 393

No specific objection

Adj. |Proposed Fact Reference [Defence Objection Decision
fact

num

ber

175 |Veselin Sljivanganin planned the evacuation Mrksic TI,

Judicially noticed.
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Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber
C. Events in the morning of 20 November 199

176 |On [...] 20 Nevember 1991, at 0600 heurs, Mile|Mrksi¢ TI, |Noe specific objection Judicially noticed.
Mrksic issued a written order from the para. 295 Addition in beld
Operational Group ("OG") Scuth command made for clarity.

post in Negoslavci, to, ameng other things,
“simultaneously, evacuate and transport
civilians, the wounded and sick from the
hospital in Vikovar”. The written order did not
mention the movement of priscners of war from
Vukovar hospital. No subsequent written order
was issued in this regard. [...] The written order
did not truly reflect the full nature and extent of
the responsibility which Mile Mrk3i¢ conferred
on Veselin Sljivandanin in particular the written
order omitted reference te the Croat forces or
war crime suspects. [...] It is apparent from the
distinction between civilians and war crimes
suspects made by Mile Mrksi¢ in his order, that
all invelved in the Croat forces were regarded as
war crimes suspects, including those who were
patients in the hospital.

177 |[...] Civilians could be taken either to the Red  |Mrksi¢ TI, |No specific objection Tudicially noticed.
Cross headquarters in Sid, or to a place at the  |para. 390
Croatian border where they would be received.

178 |[Veselin Sljivanéanin] personally oversaw the  |Mrksic¢ TI, |No specific objection Judicially noticed.
commencement of the evacuation first thing on  |paras 365
the morning of 20 November 1991 which 393,395

invelved INA and some TO seldiers, in
particular JINA military police from several
units. [...] In the moming of 20 November 1991,
shortly before 0600 hours, Veselin Sljivan&anin
set off for the Vukovar hospital [...] in cne
vehicle with Colonel Vuji¢ and warrant officer
Korica. [En route to the hospital], they talked
about the evacuation. Veselin Sljivanéanin
stated that in the conversation they had on the
way to the hospital he teld Colonel Vujié that he
believed it would be better to take crime
suspects to the JINA barracks instead of
Velepromet. They arrived at the hospital at

about 0700 hours.

179 |AdH-ron-Sero-meles-presentir-the-hospitatbof  |Mrksid TI, |No specific objection Denied judicial
FritE-rEe-were-thorsh-to-be-members-ofthe- |para. 295 noetice on Ground D
|Croatforeas— (unclear or

misleading in the
context of the
meticn).

180  |Ha-the-merninsof20-Mevember 100 H+the- Mrksic¢ TI, |The propoesition does not appear to be supported by the Denied judicial
lobiectiveat-the-fime-wastoremovefromthe-  |para. 657 paragraph of the Mrksic Judgement cited, paragraph 657. noetice on Ground D

heospital-persens—incliding patients-thonghtto- The fact is inadmissible under Ground B (distinct, concrete, [(unclear or
be-tnvelvedinthe Creatforeesso-they-cotld be- and identifiable), D (unclear or misleading in context of misleading in the
sentto-theprison-compin-SremskaMitroviea by motion) and E (identified with adequate precision). context of the
e TNA— meticn).
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rocm for a meeting. 'The meeting was
convened by Dr Vesna Bosanac who had been
told to do so earlier that morning by Veselin
Sljivanéanin. There were some 30 to 50 hospital
employees there. Veselin Sljivanéanin and
ancther person—whe-some-withessesbelieved-
bwas e Izvetid—athA-—medieal-officer: arrived.
Sljivanéanin addressed the staff. He told them
that Dr Bosanac was no longer the director of
the hospital, that the persen with him was the
new director, and that he and the new director
would be in charge of issuing orders. At the
meeting the staff were alse told that they could
decide whether they would like to continue
working at the hospital or te leave. They were
assured that these wishing to leave could choose
to go to Croatia or Serbia.

with Goran HadZi¢. The proposed adjudicated fact pertains
to the conduct and mental state of a persen of authority who
is alleged to be close to Goran HadZi¢ in respect of the
perpetration of a crime. The content of this adjudicated fact
“relate[s] to the acts and conduct of persons for whose
criminal conduct the Accused is allegedly responsible,” and
it properly a matter for evidence in this case. Further, since
Goran Hadzic is alleged in the pre-trial brief te be
responsible through omission for all deprivations of human
rights of all inhabitants of the RSK, this fact also arguably
goes directly to his own “conduct.” The fact is inadmissible
on Grounds D (unclear or misleading in the context of the
moving party's motion) and H (acts, conduct, and mental
state of the accused) and is not suitable for a favourable
exercise of discretion for recognition as an adjudicated fact.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

181 |Shortly after 0700 hours, the medical and MrkSic¢ TI, |Sljivanéanin falls within the Prosecution’s definition of Judicially noticed
nursing staff were told to gather in the plaster  |para. 200 those allegedly subordinated to, or participating in a JCE, except for the

struckthrough
portion, which falls

on Ground B
(distinct, con

and identifiable)
because it is nota
finding of fact.

crete,

182

[...] Sometime between 0700 and 0800 hours cn
20 November 1991, JNA soldiers [from the 2
Military Police Battalion of the Guards
Motorised Brigade] went through the hospital
and teld the patients and others who were able to
walk to leave the hospital. At the exit of the
hospital, INA scldiers separated the men from
women and children.

Mrksic TI,
para. 201

No specific objection

Tudicially noticed.

183

[On 20 November 1991], cutside, as the men left
the hospital they were lined up along the wall by
the emergency entrance and searched by INA
soldiers, members of the 2nd Military Police
Battalion of the Guards Motorised Brigade
("2 MP/gmtbr""). TO members and
paramilitaries did not participate in the frisking.
However, some TO members were invelved in
the triage.

Mrksic TJ,
para. 203

No specific objection

Judicially noticed.
Addition in beld
made for clarity.

184

[...] The women and children were teld to go
towards the main gate of the hospital on Lola
Ribara Street, and the men were teld to go
towards the side or emergency entrance on
Gundulideva Street (currently Spadul).

Mrksic TJ,
para.201

No specific objection

Tudicially noticed.

185

[On 20 November 1991,] while the men were
boarding the buses, hospital employees whose
husbands were taken away, tried te have their
husbands released. [...] [A] JNA officer got on
one or more of the buses and asked whether
there were people who had hospital staff IDs or
connectiens with hospital employees. Five or six
men got off one of the buses. Outside the bus
the men were asked to show their hospital IDs to
a INA major [who] whom-the-Chamberreespis-
was Veselin Sljivancanin. He sent all of them
but one back to the hospital. The one was
required to get back on the bus.

Mrksic¢ TI,
para. 206

No specific objection

Tudicially noticed
except for the
struckthrough
portion. Additien in
beld made for clarity.
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[The buses] were parked outside the hespital, on
Gundulideva Street. [...] The men taken to the
buses had not been randomly selected. Almost
all of the men were Croats. Nene of the men
selected were Serbs. [...] The men, except the
elderly, had been separated from women and
children. [...] Women and children and elderly
males were dealt with separately and eventually
transperted by the INA to Serbia or Creatia.
Some identified male patients whe-were-

| L1 Yoot otad
ontside-the-hospiial were taken out by the INAs-

apparenty-beeatse-of- thetrroletn-the-Creat
ferees; and included with the main body of men.
[...] The vast majority of them, if not all, had
been invelved in Creat military formations
active in the fighting at Vukovar. [...] [A]t
approximately 1000 hours the buses left the
hospital . They set off in a convoey in the
direction of the INA barracks in Vukovar.

208

Adj. |Proposed Fact Reference [Defence Objection Decision
fact
num
ber
186 |[On 20 November 1991,] the men were ordered |Mrksi¢ TI, |No specific objection Judicially noticed,
to get on [...] the five buses Major Vukasinevi¢ |paras 203, except for the
had breught from Negoslavci that merning. 205, 207, struckthough porticn,

which falls on
Ground B (distinct,
concrete, and
identifiable) as it is
not a finding of fact.
Additions in bold
made for clarity.

187

[...] [On 20 November 1991], the buses were
held at the orders of Mile Mrk§ic-atatime-

whan-hhkiidavac uaiting to haar tha ot o ofl
e R T S O-HeHThe- Ot come—or

Mrksic¢ TI,
para. 300

arrecig-efthe-soecalled-sovernmentof- SAB-
el o hershorhd be-d
abott-the-prisoners—of-war.

Propoesed facts 187 to 193 concern matters that are “core” to
the present case. Proposed facts 190, 191 and 193 even
implicitly touch upen the cenduct of the accused. Nene of
them are proper for judicial netice, particularly given that
the defendants in the Mrksic case were motivated to shift
responsibility away from themselves. Accepting these facts
through judicial notice would gravely undermine the
principle that an accused is presumed innocent until proven
guilty, and the principle that the Prosecution bears the
burden of proof. No notice should be taken of these matters
because they are inadmissible under Greund H (acts,
conduct, or mental state of accused) and are not suitable for
a favourable exercise of discretion because: (a) go to the
core of the Prosecution case (first discreticnary factor); (b)
are unduly bread, vague tendentious cr conclusery (third
discretionary factor), and (c) it is not even possible to
discern whether the findings already encompass inferences
about the conduct and mental state of the accused (fourth
discreticnary factor).

Tudicially noticed
except for the
struckthrough
portion, which falls
on the fourth
discretionary factor
(may refer to acts,
conduct, or mental
state of the accused)
as it is unclear
whether reference to
"SAO government”
implicates the acts,
conduct, or mental
state of the accused.

188

[On 20 November 1991,] the women and
children, whe, with some others, were being
evacuated had to board different buses
depending on whether they wanted to go to
Croatia or to Serbia. There were five buses with
about 250 people in all, mostly women and
children but including decters, nurses, their
husbands, and children. The buses left the
hospital at about 1400 or 1430 heurs. [...] They
drove to Sremska Mitrovica. They spent the
night in the buses in Sremska Mitrovica where
lists were made of the number of evacuees. On
the following morning those travelling to
Croatia left Sremska Mitrovica and on 22
November 1991 arrived in Zagreb, having
driven through Besnia to Croatia.

Mrksic TJ,
para. 213

Continued from 187
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Adj. |Proposed Fact Reference [Defence Objection Decision
fact
num
ber
189 |[On 20 November 1991], at about 1000 hours, |Mrksic¢ TJ, Judicially noticed.
Veselin Sljivandanin left the hospital and went  |para. 366
to one of the bridges on the Vuka River.
190 |[...] During that meming, at arcund 1030 hours, |Mrksic TJ, Judicially noticed
Mile Mrksic had a telephone conversation with [para. 296 except for the
LtCol Micdrag Panid, his Chief of Staff. Panic struckthrough
was then at the INA barracks. Buringthis portion, which falls
telephons-conversation MieMrkdicinstmeted- on the fourth
hirnto-atend—onMadic s behallwhatwas- discretionary factor
descrbad-as—a-cabinetsession—ofthe-SA0- (may refer to acts,
Crovemment that-wasto-take placeat conduct, or mental
Yelepromet-thetday- state of the accused)
as itis unclear
whether reference to
"cabinet sessions of
the SAO
government”
implicates the acts,
conduct, or mental
state of the accused.
191 H—EtCel Ranidf—wasteivertnsoretons  |Mrksié T1J, Denied on the basis
i : Hhelt +o4 para. 296 of the fourth
discretionary factor
(may refer to the acts,
conduct, or mental
state of the accused)
as itis unclear
whether reference to
"govemnment”
meetings implicates
the acts, conduct, or
mental state of the
accused.
192 |During that same telephone conversation, LtCol |Mrksic¢ T1T, Tudicially noticed.
Pani¢ informed Mile Mrksi¢ that a bus with para. 297
prisoners from Vukovar hospital was stationed
in the barracks compound, and that members of
the TO and other local men were trying to
approach the bus in order to identify the men en
the bus.
193 |Bransthe-morninsfof 20 November OO |Mrksic TJ, Denied on the basis
hile-Ddelesi i i Siel-MNow-a{para. 293 of the fourth
discretienary factor
(acts, conduct, or
mental state of the
accused) as it unclear
whether reference to
the "government”
implicates the acts,
conduct, or mental
state of the accused.
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reach the hespital before 20 November 1991 had
been prevented by the INA.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

194 |[The] efforts [of the European Community Mrksic TJ, |Ne specific objection Judicially noticed.
Monitoring Mission ("ECMM"') monitors] to  [para. 209 Addition in beld

made for clarity.

("ICRC") representative were then allowed to
proceed and arrived at the hospital at about 1030
hours on 20 November 1991. At the hospital
they saw mainly women and children, there
were almost ne men. There were no recently
wounded. [...] [TThe main body of women and
children to be evacuated from the hospital were
already at buses preparing to leave. [...] On their|
arrival at the hospital the ECMM moniters saw
Serb paramilitaries walking freely at the
hospital.

195 |[...] Safety censiderations were not the real Mrksic TI, |No specific objection Tudicially noticed.
reason for ebstructing the passage of the para. 602 Addition in beld
[European Community Monitoring Mission made for clarity.
("ECMM™)] moniters [on the meming of 20
November 1991].

196 |[T]he purpose of the blecking of the passage of |Mrksic TI, |No specific objection Tudicially noticed.
the international menitors on 20 November 1991|para. 604
was to enable the INA to select and remove
from the hospital persons thought to be members
of the Creat forces.

197 |[On 20 November 1991, after he spoke tothe  |Mrksi¢ TI, |The proposed fact dees not accurately record the Trial Judicially noticed
monitors,] Veselin Sljivanéanin returned to the |paras 366, [Judgement. In addition, $ljivan&anin falls within the except for the
hospital and was there when the menitors 371,372 Prosecutien’s definition of these allegedly subordinated to, [struckthrough
arrived [...] at 1030 hours. He was also there at or participating in a JCE, with Goran Hadzi¢. The proposed |pertions, which fall
some time before 1200 hours-although-he-did- adjudicated fact pertains to the conduct and mental state of a |on Ground C (fact as
rotremain-there-for the-entire-morming. [...] person of authority who is alleged te be close to Goran formulated differs
Veselin §ljivanc":anin went 10 the INA barracks HadZic in respect of the perpetration of a crime. The content [substantially from
in Vukovar at some time arcund 1100-1130 of this adjudicated fact “relate[s] te the acts and cenduct of  |trial judgement).
hours on 20 November 1991 as-he-wastr-eharse] persons for whose criminal conduct the Accused is allegedly
of-the-remeoval-oferime-stspeets-From-the- responsible,” and it properly a matter for evidence in this
| respHal-rre-the - FRRsPOF-to-S oSl case. Further, since Goran HadZic is alleged in the pre-trial
MbicrovienfRe-wentto-cheakorthe- brief to be respensible through omission for all deprivations
implementation-of the-process. of human rights of all inhabitants of the RSK, this fact also

arguably goes directly to his own “conduct.” The fact is
inadmissible on Grounds B {distinct, concrete, and
identifiable), D (unclear or misleading in the context of the
moving party's motion), and H {acts, conduct, or mental state|
of the accused).

198 |The European Community Monitoring Mrksic TI, |The Defence objects te the last sentence. The phrase “Serb  |Judicially noticed.
Mission ("ECMM'') monitors and the paras 210, |paramilitaries” is too vague to be of any assistance to this Additions in bold
International Committee for the Red Cross  |211, 212 ‘Trial Chamber in respect of the issues before it. The term is |made for clarity.

therefore too vague, bread, tendentious and conclusery to be
noticed judicially {third discretionary factor).
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Monitoring Mission ("ECMM'™') monitors and
the International Committee for the Red
Cross ("ICRC") representative were
deliberately delayed for false reasons by the

JN A, with the direct participation of Veselin
Sljivanéanin, who coordinated the episode so
that they did not arrive at Vukovar hespital until
after the main group of the intended male
evacuees had been driven from the hospital
under INA guard as prisoners of war. f—HHhe-

_1_:1]__ o thoZ ’]g _

D. Events at the JNA Barracks in Vukovar

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

199 |[On 20 November 1991, contrary to the Zagreb |Mrksic¢ TJ, |No specific objection Judicially noticed
Agreement,] the European Community para. 211 except for the

struckthrough
portion, which falls
on Ground C (fact as
formulated differs
substantially from
trial judgement).
Additions in bold
made for clarity.

200 |The buses carrying the main body of male Mrksic TI, |The Defence objects to the second sentence. The phrase, Tudicially noticed
evacuees from the hospital, the priscners of war, [para. 215 including the broad categories “TOs and paramilitaries” is  |except for the
arrived at the INA barracks in Vukovar at too vague to be of any assistance to this Trial Chamber in struckthrough
around 1030 hours [on 20 November 1991]. [.. ] respect of the issues before it. The phrase is too vague to be |portion, which falls
In-the-barrrekscompetnd-there-were some- of any assistance to this Trial Chamber and tco vague, on the third
regttar - -soldiers-ard-alse-whatwere- bread, tendentious and conclusery to be noticed judicially  |discretionary factor
| deserbed-poreserssto—thasTOsand- (third discretionary factor). (unduly broad, vague,
paraiitares: The INA soldiers at the barracks tendentious, or
were mostly members of the military police. conclusory).

201 |[fAtheNAbarmcks—on20-November 19911 |Mrksi¢ TI, [The proposed fact is vague in respect of the identity of the  [Denied judicial
Serb-TO-members-and paramilitaresmilled- paras 216, |individuals who “milled arcund the buses.” The defendants |notice on the basis of
around-the-buses fthat had-mrivedfrom Vadeevar 302 in Mrksic had an interest to identify these individuals as non{the first discreticnary
hospiall-and-stared-te-threnton-rad-re-verbat- JNA, and it is not clear to what extent this propoesition was  |factor (core issue).
abuse-the-men-on-the-buses— contested or, simply, tested by the Prosecution. The exact

identity of these individuals is a questicn of impertance in
the present case, and given that all or many such individuals
are alleged by the Prosecuticn in this case to have been
suborindated te, in participating in a JCE with, Goran
Hadzic, this fact goes to a core aspect of the Prosecution
case (first discretionary facter) and is, in this case, unduly
vague in relation to the issues in contest. Further, since
Goran Hadz#i¢ is alleged to be responsible through omission
for all deprivations of human rights of all inhabitants of the
RSK, this fact alse arguably goes directly to his own
“conduct.” The fact is inadmissible on Greunds B (distinct,
concrete, and identifiable), D (unclear or misleading in the
context of the moving party's motion), and H (acts, conduct,
or mental state of the accused).
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away three persons. One or two soldiers got on
another bus and asked whether there were
hospital employees. The people who were called
off the buses, altogether abeut 12 te 15 of them,
were taken to an empty military bus which had
separately arrived at the INA compound. On
their way te the sixth bus and on the sixth bus
these men were beaten with rifle-butts, punched
and kicked [by Serb TOs and paramilitaries].
[...] [A] paramilitary hit Josip Zeljke with an
iron bar, another man was severely beaten
another had his head fractured. [...] There were
no attempts by the INA military poelice or
officers present to stop the beatings.

assistance te this Trial Chamber in respect of the issues
before it. The term is too vague broad, tendentious and
conclusory to be noticed judicially {third discretionary

factor).

Adj. |Proposed Fact Reference [Defence Objection Decision
fact
num
ber
202 |[FThissrouplofSesb-TOmembersinhile-  |Mrksi¢ TI, [The proposed “fact” goes to the core of the Prosecution case |Denied judicial
seme-of themwerestll-fomnally underthe- para. 301 against Mr. Hadz?i¢ and is strongly contested. The “fact” not |notice on the basis of
command-of OG- Sonthwersalso-personrswhe- only offers a conclusion about de facto and or de jure chain  [the third
saw-the-so-called-governmentof SAO-as-their of command over these unidentified individuals, but alsc discretienary factor
“zovermmenT —anditwas-the-coneerm-of these- about their intentions. These individuals are alleged to have |(unduly broad, vague,
people-thatthe-prsorersof witwere—thetr— been subordinated to, or participating in a JCE, with Goran |tendenteus, or
prsorers ot N prsorers—and-thet-Hwasfor HadZi¢. The proposed adjudicated fact pertains to the conclusory]).
chem-eraleastforthelr—Fovermrent—te- conduct and mental state of a persen of autherity who is
determtae-the-fate-ai-the-prsonsss: alleged to be close to Goran HadZic in respect of the
perpetration of a crime and it is properly a matter for
evidence in this case. Further, since Goran Hadzi¢ is alleged
in the pre-trial brief to be responsible through omissien for
all deprivations of human rights of all inhabitants of the
RSK, this fact alse arguably goes directly to his own
“conduct.” The fact is inadmissible on Grounds B (distinct,
concrete, and identifiable), D (unclear or misleading in the
context of the moving party's motion) and H (acts, conduct,
or mental state of the accused) and is not suitable for a
favourable exercise of discretion.
203 |[On 20 November 1991, at the INA barracks,] a |Mrksi¢ TI, |The last three sentences, including the broad categeries Tudicially noticed.
scldier in uniform got on the buses and and teck |para. 217 “Serb TOs and paramilitaries” is too vague to be of any
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Vukovar, despite the INA military police guards
on each bus, [...] were thrown cut of one of the
buses by [...] paramilitaries, at the INA
barracks, despite the presence of INA military
police and [two of the brothers] were severely
beaten. [...] All three brothers were put in the
minivan which was driven away [by the
paramilitaries]. [...] No one of the three brothers
has been seen again.

importance to the Prosecution case. The fact “relate[s] to the
acts and conduct of persens for whose criminal conduct the
Accused is allegedly respensible,” and is properly a matter
for evidence in this case.

Adj. |Proposed Fact Reference [Defence Objection Decision
fact
num
ber
204 |[...]1[On 20 November 1991,] Miroljub Vujovié,[Mrksi¢ TI, |The proposed “fact” goes to the core of the Prosecution case |[Judicially noticed.
the commander of Petrova Gora TO who was,  |paras 218 |against Mr. Had?i¢ and is strongly contested. The “fact” not
on that day, appeinted commander of Vukovar |and 363 only offers a cenclusion about de facto and or de jure chain
TO, and Stanke Vujanovié a TO commander in of command over these unidentified individuals, but alse
the area, arrived at the INA barracks compound about their intentions. These individuals are alleged to have
in Mireljub Vujovic’s civilian vehicle. [...] been subordinated to, or participating in a JCE, with Goran
[Vujovi¢ and Vujanovic] had an argument with HadZi¢. The proposed adjudicated fact pertains to the
the INA officers, following which they all went conduct and mental state of a persen of autherity who is
inside the barracks. alleged to be close to Goran Hadzi¢ in respect of the
perpetration of a crime and is preperly a matter for evidence
in this case. Further, since Goran HadZi¢ is alleged in the pre:
trial brief te be respensible through omission for all
deprivations of human rights of all inhabitants of the RSK,
this fact also arguably goes directly to his own “conduct.”
The fact is inadmissible on Grounds B (distinct, concrete,
and identifiable), D (unclear or misleading in the context of
the meving party’s metien), and H (acts, conduct, or mental
state of the accused).
205 |[...] Veselin Sljivanéanin was present at the Mrksic TJ, |Ne specific objection Judicially noticed.
barracks at seme time arcund 1100-1130 hours |paras 219,
on 20 November 1991 [and stoed] about 15 666
metres from the buses with the prisoners. [...]
He alsc personally observed and was informed
of the acts of mistreatment committed at the
INA barracks in the late moming of
20 November 1991.
206 |[...]. [Three] Dosen brothers who had been very [Mrksic TI, |The fact is based on testimoeny given by individuals who will|{JTudicially noticed.
active in the Croatian independence struggle in  |para. 220 appear on the Prosecution witness list, reflecting its core
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was also present at the JNA barracks.] [...] After|
his return to the hospital, Major Vukadinovi¢
reported to Veselin Sljivan¢anin about the
conduct of the TOs at the barracks and said that
further transports of priseners to and from the
barracks might be difficult in such cenditions.
[...] [Therefere,] Veselin éljivanéanin was
aware that the TOs were capable of resorting to
physical abuse. He could appreciate the severity
of that abuse when men with visible signs of
mistreatment returned from the barmracks te the
hospital.

paras 369,
374,375

whose criminal cenduct the Accused is allegedly
responsible,” and is properly a matter for evidence in this
case. Furthermore, the findings are themselves based on
testimony by witnesses about whom the Mfrksic Trial
Chamber expressed considerable reservations, at paragraphs
15 and 16 of its Judgement. The fact is therefore
inadmissible on Grounds B {distinct, concrete, and
identifiable), D (unclear or misleading in the context in
which it is placed in the moving party's motion), and H {acts,
conduct, or mental state of the accused), and otherwise
concern core issues in this case that ought to be the object of
evidence proof before this Trial Chamber.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

N

ber

207 |[On 20 November 1991,] [Major Vukadinovi¢  |Mrk3i¢ TJ, [The fact “relate[s] to the acts and conduct of persens for Judicially noticed.
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Adj.
fact

N
ber

208

Proposed Fact

Reference

Mrksic T,
para. 225

N i

weallas-twoseniorofficers

TS SEFHE-OHHeeTs

¢ o INA_Colonel Vi fromhe Sect

A dmimistration wwara aleo nracart ot tha oot ng
RO W e r et 5O PFeSBRT I THeF -

ol Papni s (hiof of C4ofr oF (32 Copth o d +hg
1=t e e oo S H

209

Mrksic TJ,
paras 233,
585

210

Mekdéid had bacomatsvallconseionsthatthalacal

Mrksic TJ,
para. 585

5y o B . L 5 st
view—that-the-members-of the Croatforees who-
strrendered-or-were-eaptired-shorld-be-dealt-

£ba TAT A

MY bl H + M
WS TR PR S ORST S RO PRSORS S O oo

Thietoad b 3 Jhat thal 1T H
Fhishat-beenanisstebetweenthe toest FOs 1w
| parttetar—aRe-the-dhri—H-more-thar-ene-
Foreasat-Mitriea-onte-November 10 —and st

AY alaprnm=+ and OheSara on 10 Novarhar 1001
-erepror e e Sv-etit o1 ey T T

November 991

Defence Objection

Propesed facts 208 te 210 all concern the acts, conduct, and
mental state of Goran HadZi¢ and are not appropriate for
judicial netice. They concern core aspects of the Prosecution
case against Mr. HadZ%i¢ , as well as “the acts and conduct of
persons for whose criminal conduct the Accused is allegedly
responsible.” The proposed facts are manifestly inadmissible
under Ground H (acts, conduct, or mental state of the
accused) and would, in any event, not be a proper subject for
the favourable exercise of the Trial Chamber’s discretion in
this case.

Decision

Denied judicial
notice on Ground H
(acts, conduct, or
mental state of the

accused).

Denied judicial
notice on Ground H
(acts, conduct, or
mental state of the

accused).

Denied judicial
notice on Ground H
(acts, conduct, or
mental state of the

accused).
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Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber
F. Events at Ov¢ara on 20 November 1991

211  |[Bebween1300and1400-honrs [on 20 November |Mrk8i¢ TI, [The time in the first part of the first sentence ("Between Judicially noticed
1991,] the five buses [with non-Serb men taken |para. 222 |1300 and 1400 hours") should not be judicially noticed, except for the
from Vukovar hospital] left the JTNA barracks particularly since there is no identity of interest between the [struckthrough
together [...] and tock the road to Negoslavci. accused in the previcus case and this case. The timing of portion, which falls
The two INA military pelice guards who had events, as shall become clear throughout the case is vitally |on the first
been onboard each bus at the hospital remained important. It relates to core aspects of the Prosecution case  |discretionary factor
onboard the buses throughout. Before reaching and relates to “the acts and conduct of persens for whose (core issue).
Negoslavci the buses turned left and continued criminal conduct the Accused is allegedly responsible.” The
to Oveara. There they stopped in front of a proposed facts are manifestly inadmissible under Ground H
hangar that was normally used as a warehouse (acts, conduct, or mental state of the accused) and would, in
for agricultural machinery and belonged to the any event, not be a proper subject for the favourable exercise,

Vupik pig farm. of the Trial Chamber’s discretion in this case. Given the
“core” significance of this event, for which the Prosecuticn
alleges that Goran HadZi¢ is directly responsible, the
Chamber should exercise its discretion to decline to
recognize this particular fact.

212 |The buses arrived at Ov&ara on 20 November  [Mrk3i¢ TI, |The time in thethe first sentence ("between 1330 and 1430  |Judicially noticed
1991 between1330-and430-hours. They were |para. 234  |hours") should not be judicially noticed, particularly since  |except for the
emptied cne by cne. The prisoners of war were there is no identity of interest between the accused in the struckthrough
released from each of the buses in groups of five previcus case and this case. The timing of events, as shall  |portion, which falls
to six and every second or third prisoner of war become clear throughout the case is vitally important. Tt on the first
was questicned by the soldiers about their relates to core aspects of the Prosecution case and relates te  |discretionary factor
activities in Vukovar. The prisoners of war were “the acts and conduct of persons for whose criminal conduct [(core issue).
then stripped of their persenal valuables; their the Accused is allegedly respensible.” The proposed facts
money and jewellery [were] taken away while are manifestly inadmissible under Greund H {(acts, conduct,
their IDs and other personal belongings were or mental state of the accused) and would, in any event, not
thrown in a ditch. be a proper subject for the favourable exercise of the Trial

Chamber's discretion in this case. Given the “core”
significance of this event, for which the Prosecution alleges
that Goran Had#?i¢ is directly responsible, the Chamber
should exercise its discretion to decline to recognize this
particular fact.

213 H=—FFherewasalarge-gronp-of FOsand- Mrksic TJ, |The portion "TOs and paramilitaries including volunteers” of|Denied judicial
prramiitarestneldingrolumeerssome-of para. 309 the propesed fact is both vague and extracted from its noetice on Ground D
[ whem-were-trmet-ontsite-the-hRREa—with- context, in that there is a significant presence of INA (unclear or
hetshtened-erotontroelhE-to-Eari-feeess-io- soldiers as well. The fact is inadmissible under Ground D misleading in the
|he—enemyprsoners— {(unclear or misleading in the context of the moving party’s |context of the

motion) and should also be denied netice for the same meticn).
reasens set out in respect of proposed facts 211 and 212.
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of 20 November 1991], he received a report on
the events at OvZara from his deputy Major
Vukasinovic.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

214 |[The prisoners of war] had to pass between twe |Mrk3ic¢ TJ, |No specific objection Judicially noticed.
rows of soldiers, about 10 te 15 on each side, paras 234,
who were beating them severely as they passed |235, 260
through. The soldiers beat the prisoners of war
using woeden sticks, rifle-butts, poles, chains
and even crutches. [...] Serb paramilitaries and
TO members [also] participated in the gauntlet.

They were also kicking and punching the
prisoners of war. The gauntlet was about eight
to 10 metres long. [...] Seme regular INA
soldiers in uniform may also have participated
in the gauntlet. [...] All five buses were
progressively unleaded and after searching and
the gauntlet the prisoners were held in the
hangar. The five empty buses left together.

215 |[...]1To the left of the gauntlet, [were] officers  |Mrk3ic¢ TJ, |No specific objection Judicially noticed.
of the Guards Motorised Brigade ("gmtbr'')  |para. 254 Addition in beld
and military pelicemen of the gmtbr. To the made for clarity.
right, away from this group of gmtbr personnel,
were standing LtCol Vejnovi¢ and LtCol Panic.

216 |Major Vukadinovié, Veselin Sljivancanin’s Mrksic TJ, |Ne specific objection Judicially noticed.
deputy in the security ergan of OG South, was |[para. 255
alse at Oviara at about the time of the prisoners’
arrival.

217 |[...] Mireljub Vujovi¢, the commander of Mrksic TI, |No specific objection Tudicially noticed.
Vukovar TO, was in front of the hangar [at para. 255
Ovcara).

218 |[Veselin Sljivan¢anin] was at Oviara at about  [Mrk3i¢ TI, |The time "at about 1430 or 1500 hours" should not be Judicially noticed
1430 or 1500 hours [...] atthe-time-when- paras 383, |judicially noticed, particularly since there is no identity of  |except for the
prisoner-oiwar-were-serensh-Fistreated-by-  |066, 672 interest between the accused in the previous case and this  |struckthrough
FOs-rre-rolirtoerrre-Rustheve-witnessed-the] case. The timing of events, as shall become clear throughout |pertion, which falls
rristreatment [ .. .] Berinsfthishrisitat Ovemnm the case is vitally important. It relates to core aspects of the |en Grounds C (differs

rimes-of torttre-and-erpel-reatmentwere-being Prosecution case and relates te “the acts and conduct of in substantial way

commitied— persons for whose criminal conduct the Accused is allegedly [frem formulation in
responsible.” The proposed facts are manifestly inadmissible |original judgement)
under Ground H (acts, conduct, or mental state of the and F
accused) and would, in any event, not be a proper subject for|(characterisations of
the favourable exercise of the Trial Chamber’s discretion in |an essentially legal
this case. Given the “core” significance of this event, for nature).
which the Prosecutien alleges that Goran Hadzi€ is directly
responsible, the Chamber sheuld exercise its discretien to
decline to recognize this particular fact.

219 |[Veselin Sljivancanin left Ovcara] and after his  [Mrksi¢ TI, |Sljivancanin’s whereabouts and the extent of his knowledge |Judicially noticed.
arrival at Negoslavci, [and later in the evening  |para. 388 and effective control are matters of core significance to the

present case. These facts relate directly to “the acts and
conduct of persons for whose criminal conduct the Accused
is allegedly responsible.” Stanisic and Zupljanin
Adjudicated Facts Decision, para. 46.

Case No. IT-04-75-T

69

23 May 2013



11356

excavating machine. The soldier was wearing a
JNA uniform, had an officer’s belt and a pistol
but a regular cap. He had a clean appearance
and was clean-shaven. They drove to the end of
the woeds. To the right there was an cld hele
and the soldier asked the worker to dig there.
The worker dug until the soldier teld him:
“Encugh”.

case. The timing of events, as shall become clear throughout
the case is vitally important. It relates to core aspects of the
Prosecution case and relates te “the acts and conduct of
persons for whose criminal conduct the Accused is allegedly
responsible.” The proposed facts are manifestly inadmissible
under Ground H (acts, conduct, or mental state of the
accused) and would, in any event, not be a proper subject for
the favourable exercise of the Trial Chamber’s discretion in
this case. Given the “core” significance of this event, for
which the Prosecution alleges that Goran Hadzic is directly
responsible, the Chamber should exercise its discretion to
decline to recognize this particular fact.

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

220 | At the hangar there were also 15-20 INA Mrksic¢ TI, |These crimes are alleged to have been committed by Judicially noticed.
scldiers who were securing the area [...]these |para. 235 subordinates of, or participants in a JCE with, Geran Hadzic. |Addition in beld
were military police of the INA §0 motorised These facts relate directly to “the acts and conduct of made for clarity.
brigade ("mtbr™). personsfor whose criminal conduct the Accused is allegedly

responsible.” Stanisic and Zulpjanin Adjudicated Facts
Decision, para. 4
221 |Inside the hangar the beatings continued. Fhe- |Mrksic T1T, Tudicially noticed
— There were about  |para. 237 except for the

200 people from the buses and at least 40 Serb struckthrough
soldiers including paramilitaries, TO members portion, which falls
and JNA soldiers. The prisoners of war had to cn the third
lean against the wall with their arms up and their discretionary factor
legs spread. Seme were hit with iren reds and (unduly broad, vague,
rifle-butts and kicked. Sinida Glavasevid, a tendentious, or
Radic Vukovar joumalist, was severely beaten conclusory]).
with rifle-butts, iron bars, reds, chains and
police truncheens by several soldiers. Damjan
Samardzi¢ was punched, he fell to the ground
and was beaten by five or six scldiers. He was
beaten so badly that after two hours he still
could not move. Kemal (Ceman) Saiti was also
beaten particularly badly. A paramilitary soldier
grabbed him by the hair and banged his head
several times against the concrete floor. No one
attempted to stop the beatings.

222 |[At the hangar,] [t]The scldiers beating the Mrksic T, Judicially noticed.
prisoners were, at least in the main, paramilitary |para. 238
soldiers. [...] [A solider, who was either INA or
TO] blew a whistle at intervals at which sound
the soldiers whe were deing the beatings left
and other seldiers came in to the hangar to
continue the beatings.

223 [Atatme-estinatedasbetweenH400ard1506- |Mrk3ié TJ, [Thetime "as between 1400 and 1500 hours" should not be  [Judicially noticed
hetrs; A soldier appreached a worker at the para. 240 judicially noticed, particularly since there is no identity of  |except for the
Vupik pig farm and told him to bring an interest between the accused in the previous case and this struckthrough

portion, which falls
on the first
discretienary factor
(core issue). Change
in bold made for
clarity.
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was also made by Captain Vukesavljevic. [...]

LY A3 dad by canimag IS ot loaas i
e Fesponaea Bty E— e RSieave+-

2 ]

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

224 HHhe-exeavated-holewast—Jsomenins-er10- |Mrk3id¢ TJ, [The fact, and the description contained therein, may Denied judicial
meresintength—with-i-depth-ef-one-apd-ahalf |para. 241 potentially be relevant te the credibility of witness netice on the basis of
to-two-metres—— - Hhetoeston-of the-hote- testimony. Noting the fact judicially would create an the first discretionary
dugby-the-worker-in-the-presenee-of the-seldier; inappropriate presumption of credibility. Given the close factor (core issue).
eotretdes-exreth-with-theloeation-of the-Faass- relationship of this event, to “the acts and conduct of persons
| erare-toestedanddentfedfa-Ovenrai—{—1 for whose criminal cenduct the Accused is allegedly
{FHhis-hole—wasused-thateveningasainass responsible,” the Chamber should decline to exercise its
Eiaiaa discretion in favour of notice. Stanisic and Zupljanin

Adjudicated Facts Decision, para. 46.

225  |SHereTO-members-and-volumteersor Mrksic TI, |Adjudicated facts 225 to 235 all raise matters of “core” Denied judicial
paramilitaresinelnding Mirelub-Vujovidand- |para. 270  |significance to the Prosecution case against Mr. Had#i¢. The |notice on the basis of
seldierstnderhiscommandwere-at-the-hangar exact identity of the perpetrators, who was in control at the |the first discreticnary
a-Ovéara-tr-the-sfemeon-on=b-MNevember time, the identity of whe was in command, the timing of the |factor (core issue).
00— parfrorm—rtovie-whe-probably-frrrred presence of various TO elements and the timing of the
} they—w s-the-buseswith-prisones departure of INA elements from Ovcara are all highly

significant issues in the present case. These facts relate,

according to the Prosecution case, to “the acts and conduct

of persens for whose criminal conduct the Accused is

allegedly responsible.” Stanisic and Zupljanin Adjudicated
aftemoon— Facts Decision, para. 46.

226 [Phe-prisoners{atOvéaraon20-November Mrksic T, Denied judicial
30 were-murdered-byTOswith-seme- para. 608 notice on the basis of
| paramitar-stppor-aithonghitis-the-ease-that the first discretionary
lope-ormeretibi-seldiersrmar-have-bees factor (core issue)
Sireety-tRvobre-on-thei-awi-tnaiv e and Ground F
elition- (characterisaticn of

an essentially legal
nature).

227 |LtCel Micdrag Panic, Operational Group Mrksic T, Judicially noticed.
("OG") South’s Chief of Staff and Mrksic's paras 258, Addition in bold
deputy, was at OvCara on 20 November 1991 [260, 261 made for clarity.

[...] but he did net enter the hangar. [...] LtCol
Miodrag Panic was informed by LtCol
Vojnevid, that the prisoners from the buses had
gone through a gauntlet. [...] Both Major
Vukasnovic and LtCol Vojnovic remained at
Ovcara when Panic left for Negoslavei.

228 |[There were [...] armed TOs and paramilitaries, |Mrksic¢ TJ, Judicially noticed.
probably about 300, at OvEara. para. 273

229 |[...] [Flellewing his return to Negoslavei frem  |Mrksic TJ, Judicially noticed
Oviara, Lt Col Vojnovic reported to Mile paras 275, except for the
Mrksic twice about the situation at Ovara, first |322 struckthrough
at the regular Operational Group ("'0G') portion, which falls
South briefing which started at 1800 hours, and en Greund B
then later in a meeting with Mile Mrksic and (distinct, concrete,
Captain Vukosavljevic, at which a similar report and identifiable)

because it is not clear
that this is a finding
of fact. Addition in
bold made for clarity.
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Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

230 |[...] Captain Karanfilov arrived at Ov&ara Mrksic¢ TI, |Continued from 225 Judicially noticed
before Captain Vukosavljevic, and conveyed to |paras 284, except for the
Captain Vezmarovi¢ ¥ukesavlevi€, the order  |285 struckthrough
to withdraw the military pelice unit of 80 portion, which falls
Motorised Brigade ("'mtbr''). Mile Mrks§i¢ was on Ground C (differs
aware that this order had been sent this way and in substantial way
was surprised to hear afterwards from LtCol from formulation in
Vojnovic, that the unit was still at Ovcara. criginal judgement).
Mrksic expressed his dissatisfaction in a way Additions in bold
that made Vejnovic realise that he should made for clarity.
withdraw the military pelice. This he did and
Captain Vukosavljevic was sent to Ovcara to
convey again the crder to the military police
troops of the 80 mtbr te withdraw.

231 |The priscners were in the physical custody of  |Mrksi¢ T1, Judicially noticed.
the INA at Ovcara. [...] The order to withdraw |paras 285, Additions in bold
the last remaining JNA troops, securing the 293 made for clarity.
prisoners of war, the military pelice of the 80
Motorised Brigade ("'mtbr"), frem Ovéara was
made by Mile MrkS$ic in the early evening of 20
November 1991, shortly before or after the
regular Operational Group ("'OG™) Scuth
briefing.

232 |The operational diary of the §0 motorised Mrksic TJ, Judicially noticed.
brigade ("'mtbr'") contains entries indicating para. 286 Addition in beld
that the security for the prisoners of war was made for clarity.
withdrawn from Owvéara at 2235 hours on 20
November 1991. The effect of this was that the
duty to provide security for the priscners of war
was taken over by the Vukovar TOs. [...] [T]he
withdrawal of the remaining military police
troeps and officers of 30 mtbr from Ovara was
effected by 2100 hours.

233 |The military police with officers of the 80 Mrksic TI, Tudicially noticed
motorised brigade ("'mtbr'") withdrew from para. 294 except for
Ovéara at no later than 2100 hours on 20 struckthrough
November 1991. Before that hour, TO members portion, which falls
from Vukovar, including Miroljub Vojnovic, on Ground F
Vukovar TO commander and Serb volunteers (characterisaticn of
from Vukovar and other areas had gathered at an essentially legal
Ovcara. FeHewnsthe-withdrmrat-ofthe-20- nature). Additions in
nsior. they-murdersd-atteast 200-prisoners—ot bold made for clarity.
rarwhe-had beentakenfrom-the Vulkovar
hespitaH—Hend MirolrbMeoinovid-exereised

234 |FhedbRA s-deparnreHeft-the-prisonersefwar |Mrksic T1T, Denied judicial
in-the-sele-physieal-enstedy-of the TO-and- paras 613, notice on the basis of
paramilitaryforceswhich-of theirownveliden |620 the first discretionary
had-sathered-a-Ovéarabeeatise-of the prosenes- factor (core issue).
shereof prsenersofwar——H T hewithdrawst
from-Ovéara-of-the-enly-remaining HNA-soldiers

T i, 1 - ey
rrirders-thatfeHewed—
Case No. IT-04-75-T 72 23 May 2013




11353

237

Mirolitb—Viieridwasnerable-to-plai-eombat
(o 1 Jeeh i TO
element-ofd-Abr

VI. Adjudicated facts for events in the SAQ K
On 16 February 1992, the government fell as
Milan Babic was removed from the office of
President of the RSK by the RSK Assembly due
to his opposition to Slobodan Milogevic in
respect of the Vance Plan. Milan Martié, who
had previcusly opposed the Vance Plan, now
publicly supperted the adoptien of the Vance
Plan. After Milan Babi¢ was removed from
office, the Vance plan was adopted by the
Assembly of the RSK.

Martic T1J,
para. 149

rajina in 1992

Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

235 |[...] Mile Mrksi¢ knew that the beatings of the |Mrksi¢ T1, Judicially noticed
prisoners at Ovcara on 20 November 1991 were |paras 631, execpt for the
being committed by members of the TO and 647 struckthrough
paramilitary forces whe had gathered at Ovcara, portion, which falls
they being forces under his command in the on the third
composition of Operational Group ("OGB') discreticnary factor
South. [...] Mile Mrksic alse knew that the (unduly broad, vague,
primary motivation of the TO and paramilitary tendentious, or
forces was to punish members of the Creat conclusory). Additien
forces, who had been their enemies in the in bold made for
conflict, for the deaths and suffering they clarity.
perceived to have been caused by Croat forces.
1 ) b of thic desi (s

\ s —which had )
. ¢ the FC ; e .

secess—to-membersof-the-Crontforeesheld-by-
[che-thbi—ps-prisonerrofwarand-whieh-hedlod
te-the-feroett-Re-Sire SR o iry-ot-the-
seatings—

236 |On 20 November 1991 after the fall of Vukovar, [Mrk3i¢ TI, |Ne specific objection Judicially noticed
Miroljub Vujovi¢ was appeinted commander of |paras 647, except for the
all Vukovar TO by Mile MrkSi¢. By-eentrass- |92 struckthrough

No specific objection

portion, which falls
on Greund D (unclear|
or misleading in the
context of the
motion).

Tudicially noticed.

238

T
that tha local naolica
P

ere-to

Martié TJ,
para. 150,
fn. 332

IO POL
LR AT s~

Case No. IT-04-75-T

Judicially noticing comments by another Trial Chamber
about a document are less appropriate than the admission of
the document — in this case, the Vance Plan. Judicial notice
in this case circumvents the regular method of proving the
content of the agreement and is the second-best methed of
preof. The fact is inadmissible pursuant to Ground B
(distinct, concrete, and identifiable).
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Denied judicial
netice on the basis of
the fourth
discretienary factor
(may refer to the acts,
conduct, or mental
state of the accused)
as reference to
"government” may
implicate the
accused.
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Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

239 |In April 1992, UNPROFOR troops started Martic TJ, Judicially noticed
arriving in the UNPAs. In-addition- para. 151 except for the
UNPROFOR was slse mandated to patrel the so struckthrough
called “pink zones” outside the UNPAs, which portion.
were areas under INA contrel, in many instances
with a significant Serb presence.

240 |The evidence shows that the RSK was not Martic TI, |The Defence objects to the third sentence. It is ebjectionable |Tudicially noticed
demilitarised in its entirety in accordance with  |para. 152 as vague in relation to the core issue in the present case. except for the
the Vance Plan. On 28 April 1992, Special Judicial notice would not assist this Chamber in its truth- struckthrough
Police (“PJM™) Brigades and a PJM finding function. The assertion is inadmissible under portions, which fall
Administration were established within the RSK Grounds B (distinct, concrete, and identifiable) and D on the third
Ministry of Defence by the SFRY Federal (unclear or misleading in the context of the moving party's  |discretionary factor
Secretariat of National Defence of the JNA motion), and is unduly broad, vague, tendentious, and (unduly, broad,
("SSNO') of Serbia. General Berislay Pukid, a conclusory (third discretionary factor). vauge, tendentiocus,
INA officer, was appeinted Chief of the PTM or conclusory) and
Administration. The- P Brigades-were- Ground B (distinct,
conneeted-bothrio-the-Ministr-of-Dofenee-and- concrete, and
ro-the- M- e the-RSK—The members of FIM identifiable).
units wore blue uniforms and used the side arms Addition in bold
and the equipment of the TO. There-isalse- made for clarity.

i Lt TO velicl Crted i
blie-and-tsed-by-the PIME

241 |FheRSKleadership-wasagainstthe- Martic TI, |The reference to “RSK leadership” is vague in relation to the|Denied judicial
demititarsaton-of the- RSIcassertingtwondd- |para. 153 core issues in this case and implicitly or petentially relates to|netice on Ground H
be-tnablete-defondtselin-the-eventof- the “acts, conduct or mental state of the accused.” The (acts, conduct, or
| Creatar-traelts—Thtsthe—vanee-Flarwis- proposed fact is therefore inadmissible on the basis of mental state of the
Hrterpreted-by-the-Rilatthorteste-meanthet Grounds B (distinct, concreate, and identifiable), D (unclear |accused).
ENEROECR—wasto-protect-the-poprlationin- or misleading in the context of the moving party’s motion)
the-areas-of depleyrment and H (acts, conduct, or mental state of the accused), and

given its core significance in this case, should not be
recognized.

242 |During the spring of 1992, the road which went [Marti¢ TI, |Facts 242 and 243 are irrelevant as they concern conduct Tudicially noticed
through the so-called Posavina Corridor, a para. 154 |falling cutside of the scope of the Indictment. These facts are|except for the
predominantly Besnian Croat strip of land in therefore inadmissible under Greund A (relevance). struckthrough
nerth-eastern BiH, had been blecked in the portion, which falls
region of Dobej by Creatian forces in alliance on Ground B
with the forces of BiH. The area was of strategic (distinct, concrete,
importance as it linked the Croeatian and Besnian and identifiable)
Krajina regions with Serbia. In two phases, because it is nota
during the summer and late autumn of 1992, a findng of fact.
military eperation known as “Koridor 927 was
carried cut in the Posavina Corridor. ¥HrHe-thered
s evid Lt the Ghiseti fy .

) ) o hicl
the cperation, the whole of the Posavina area
was devastated; many houses were torched and
many civilians, including Croats, were killed.
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Adj.
fact
N
ber

Proposed Fact

Reference

Defence Objection

Decision

243

[Regarding operation Koridor 92 |, [b]oth phases)
of the operaticn included units of the RSK
pelice, Special Police Brigade ("FIM™) and
TO, and the operation was led by the VRS and
RS pelice. Milan Martic visited the Posavina
Corridor on several occasions during the first
phase of the operation in June and July 1992.
During the second phase of Operation Corridor,
two RSK PIM brigades participated. Milan
Marti¢ and Borislav Puki¢ commanded a
“strong” RSK pelice detachment during this
phase of operation Koridor 92 .

Martié TJ,
para. 160

Judicially noticed.
Addition in bold
made for clarity.

244

[From 1992 to 1994, financial, logistical and
military] support was given [by Serbia] to the
RSK MUP and to the TO and the Army of the
Republic of Serbian Krajina (""SVK™). In
January 1992, Milan Martic stated that
cooperation with Serbia never ceased and was

good. There-is-evidenee-deseribingthe-

1n-ba tha RO and Corlbag ac ong
P8 ERE—eor s e S-EhHe-

the- RSk Lstened

S S —ih

bebweer-Hvo-Siak it
to—the-opinions-of-ouraly There was a

representation office in Belgrade of the RSK
Foreign Minister’s office.

Martic T1J,
para. 159

No specific objection

Tudicially noticed
except for the
struckthrough
portion, which falls
on Ground B
(distinct, concrete,
and identifiable)
because it is nota
finding of fact.

245

The support from Serbia to the Army of the
Republic of Serbian Krajina ("'SVK™) covered
all aspects of its functioning, including
personnel, operational and logistical support.

Martic TJ,
fn. 371

No specific objection

Judicially noticed.
Addition in beld
made for clarity.

246

[I]n the period between 1992 and 1993 the RSK
police directed the Croat population towards
Croat settlements near Knin, such as Vrpolje
and Kninsko Polje. In Vipolje, which was five
kilometres north of Knin, a cultural centre was
used as a gathering point for Croats, whe had
requested autherisation to leave the RSK. The
Knin police secured the area at the cultural
centre. The conditicns there were poor and the
Croats were not free to leave but had to wait for
an agreement to be reached between the RSK
Government, international erganisations and the
Croatian authoerities before they could be
transferred. The police from Knin organised and
escorted bus convoys from Vipolje to Sibenik
and across Lika to Karlebag.

Martié T1J,
para. 297

No specific objection

Judicially noticed.

247

A decisien en the cenditions upon which Croats
and other naticnalities could return to the RSK
was adopted by the RSK government on 21
April 1992. However, in September 1992,
UNFPROFOR reported that “it might be
unrealistic to carry out any return [of displaced
persons] in the forthcoming future” due to the
likelihoed of hostile acts being carried out
against returning Croats.

Martic T1J,
para. 298

No specific objection

Tudicially noticed.
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Adj. |Proposed Fact Reference [Defence Objection Decision

fact

num

ber

248  |[Slimilar displacement of the Croat population |Marti¢ TI, |No specific objection Judicially noticed.
as a result of harassment and intimidaticn para. 299
occurred elsewhere in the SAO Krajina, and
subsequently RSK, territery and continued until
the end of 1994. [H]arrassment and intimidaticn
of the Croat pepulation was carried out en a
large scale by the police and by local Serbs in
the territery. On 14 June 1993, Milan Martic
met with Cedric Thernberry, the UNPROFOR
Director of Civil Affairs, concerning, inter alia,
the issue of Croats who wanted to leave the
RSK. During the meeting, Milan Martic
requested that Creats whe wished to leave the
RSK sign statements that ne one had put
pressure on them te leave and that these
statements bear the signature of either Cedric
Thernberry or ancther United Naticons
representative. Cedric Thornberry agreed to
these requests.

249  |TheRSKauthorities-cooperated-with-the- Martic TI, |These facts are irrelevant as they concern conduct falling Denied judicial
antherdesin-Bosanski-MNovi-BiH+egardingthe{para. 300  |outside of the scope of the Indictment. These facts are notice on the fourth
displacement-of the-nonSerb-pepulatonfrom therefore inadmissible under Ground A (relvance). discretienary factor
thatrumetpahity—{The- RSk was-to-be- {may refer to the acts,
invelvecHn-providing-seeurity foran-orsanised- conduct, or mental
= - : state of the accused)
| Serss-in-the-direetenef-Croatis—Slovenia because "RSK
| Atistra-and-Germany—a-tuly—1992- authorities” could

include HadZid.

250 [He 99 m-SADHC ere-arbitrariMarti¢ TI, |This vague assertion is conclusory, unduly bread, vague and [Denied judicial

para. 324 |tendentious. The fact is inadmissible on Ground B {distinct, |notice on Ground F
concrete, and identifiable) and net woerthy of exercise of (characterisation of
discretion. an essentially legal

nature).

251 |Fellowing the fall of Slunj in November 1991, [Marti¢ TI, |The acts offer legal conclusiens concerning the crimes of  |Denied judicial
Marinko Mudri¢ reported seeing many burned  |para. 326 |plunder and wanton destruction in respect of individuals notice on Ground F
houses, particularly in Rakovica and Slunj, with whom the Prosecution alleges that Goran HadZi¢ was  |(characterisation of
including a department store, restaurants, an SIB participating in a joint criminal enterprise at the time, and  |an essentially legal
and a hotel, as well as many private houses. He for whose criminal conduct he is responsible. nature).
saw “uniformed men and members of the
Krajina police in Slunj” as well as “Pei¢ and
[Zeljko ‘Buba’ Mudri¢]” stealing cars. Policeas-
weHasSerb-ebvil were-engasedin-looting
[Pehianal—Attacks on Modruski Sabljaki and
Medvedi and Pliveli¢i were led by “Peji¢ and
[Zelke 'Buba® Mudric], accompanied by some
30 of Martié’s men”, who stole tractors and-
plundered-housesbefore-settingthemeontfire. On
21 November 1991, in Dabar a unifermed group
led by Predrag Baklajic killed Stipe Brajkovic,
raided Croat houses and stole property.
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SeeatHt

Adj. |Proposed Fact Reference [Defence Objection Decision
fact
num
ber
252 |During 1992 on the territory of the RSK, there [Marti¢ TI, |This vague assertion is conclusory, unduly bread, vague and |Judicially noticed.
was a continuation of incidents of killings, para. 327 tendenticus and serves ne useful purpose in the present
harassment, robbery, beatings, burning of proceedings. Further, since Goran HadZi¢ is alleged in the
houses, theft, and destruction of churches pre-trial brief to be responsible through emission for all
carried out against the non-Serb population. deprivations of human rights of all inhabitants of the RSK,
this fact also arguably goes directly to his own “conduct.”
The fact is inadmissible on Grounds B (distinct, concrete,
and identifiable) and H (acts, conduct, or mental state of the
accused) and not worthy of exercise of discretion.
253 |Prenghount 1993 therewere-furtherreportsof |[Martid TJ, |This vague assertion is conclusory, unduly bread, vague, and|Denied judicial
Hlingsntirmidation: - > para. 328 tendenticus and serves no useful purpose in the present notice on Ground A
several-Croatvilageshad beenattacked-and- proceedings. Further, since Goran HadZi¢ is alleged in the  |(relevance) as the fact
destroyed-ineluding Rakeoviea PolinalIcuseli; pre-trial brief to be responsible through emission for all deals with events
| SeborskeIcoranaRastovaes—Celste- deprivations of human rights of all inhabitants of the RSK, [cutside the
i > He; i , this fact also arguably goes directly to his own “conduct.”  |indictment period of
raganseHrvaska Pubieasnd-Medvida: The fact is inadmissible on Grounds B (distinct, concrete, the present
and identifiable) and H {acts, conduct, or mental state of the |proceedings and the
accused) and not worthy of exercise of discretion. third discretionary
factor (unduly broad,
vague, tendentiocus,
or conclusory).
254 |Astsofviolenceandintmidatdonagainstthe-  |[Marti¢ TI, |This vague assertion is conclusory, unduly bread, vague, and|Denied judicial
| Creatand-othernon—Serb-population—inshiding |para. 351 tendenticus and serves ne useful purpose in the present netice on Ground A
T lhinas hagtin oo thatft Boraccpaan + o

proceedings. Further, since Goran HadZi¢ is alleged in the
pre-trial brief to be responsible through cmission for all
deprivations of human rights of all inhabitants of the RSK,
this fact also arguably goes directly to his own “conduct.”
The fact is inadmissible on Grounds B (distinct, concrete,
and identifiable) and H (acts, conduct, or mental state of the
accused) and not worthy of exercise of discretion.

(relevance) as the fac]
deals with events
cutside the
indictment period of
the present
proceedings, Ground
F (characterisation of
an essentially legal
nature), and the third
discretionary factor
(unduly broad, vague,
tendentious, or
conclusory).
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