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I.

The Appeals Chamber of the International Tribunal for the Prosecution of Persons

Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the Former Yugoslavia since 1991 ("Appeals Chamber" and "Tribunal", respectively) is seized
of the "Notice of Appeal Under Rule n(B)(i) from the Trial Chamber's Decision on Six
Preliminary Motions Challenging Jurisdiction: Omission Liability" ("Appeal on Omission
Liability"), the "Notice of Appeal Under Rule n(B)(i) from the Trial Chamber's Decision on Six
Preliminary Motions Challenging Jurisdiction: fCE III - Special Intent Crimes" ("Appeal on
Special Intent Crimes"), and the "Notice of Appeal Under ,Rule n(B)(i) from the Trial Chamber's
Decision on Six Preliminary Motions Challenging Jurisdiction: Superior Responsibility" ("Appeal
on Superior Responsibility"), filed by Radovan Karadiic ("Karadiic") on 12 May 2009
(collectively, "Appeals"). The Office of the Prosecutor ("Prosecution") filed its responses on 22
May 2009 1 and Karadiic filed his replies on 26 May 2009 2

I.
2.

BACKGROUND

On 27 February 2009, the Prosecution filed a third amended indictment against Karadiic

charging him with genocide, crimes against humanity and violations of the laws or customs of war,
including persecutions, extermination, murder, deportation, forcible transfer, unlawful attacks
against civilians, taking hostages and acts of violence, the primary purpose of which is to spread
terror among the civilian population, under Articles 3, 4(3)(a), 5(a), 5(b), 5(d), 5(h) and 5(i) of the
Tribunal's Statute ("Statute")? The Indictment alleges KaradiiC's individual criminal responsibility
under Article 7(1) of the Statute for planning, instigating, ordering, committing and/or aiding and
abetting the crimes charged through the acts and omissions described in paragraph 14 therein. 4 It
specifies that "committing", in the context of KaradiiC's liability under Article 7(1), refers to his
participation in a Joint Criminal Enterprise ("JCE,,).5 In addition, the Indictment charges Karadiic

I Prosecution Response to "Notice of Appeal Under Rule 72(B)(i) from the Trial Chamber's Decision on Six
Preliminary Motions Challenging Jurisdiction: Omission Liability", 22 May 2009 ("Response to Appeal on Omission
Liability"); Prosecution Response to "Notice of Appeal Under Rule 72(B)(i) from the Trial Chamber's Decision on Six
Preliminary Motions Challenging Jurisdiction: JCE III - Special Intent Crimes", 22 May 2009; ("Response to Appeal
on Special Intent Crimes"); Prosecution Response to KaradziC's "Notice of Appeal Under Rule 72(B)(i) from the Trial
Chamber's Decision on Six Preliminary Motions Challenging Jurisdiction: Superior Responsibility", 22 May 2009
("Response to Appeal on Superior Responsibility").
2 Reply Brief: Omission Liability, 26 May 2009 ("Reply on Omission Liability"); Reply Brief: ICE III - Special Intent
Crimes, 26 May 2009 ("Reply on Special Intent Crimes"); Reply Brief: Superior Responsibility, 26 May 2009 ("Reply
on Superior Responsibility"),
3 Prosecutor v. Radovan KaradZic, Case No. IT-9S-SI18-PT, Third Amended Indictment, 27 February 2009
("Indictment"),
4 Indictment, para. 30.
5 Ibid. para. S.
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with individual criminal responsibility for the crimes charged as a superior, pursuant to Article 7(3)
of the Statute. 6
3.

In March 2009, Karadzic seized Trial Chamber III ("Trial Chamber") of a series of motions

challenging the Tribunal's jurisdiction under Rule 72 of the Rules of Procedure and Evidence of the
Tribunal ("Rules"), including the "Preliminary Motion on Lack of Jurisdiction Concerning
Omission Liability" filed on 25 March 2009,7 the "Preliminary Motion to Dismiss JCE III Special-Intent Crimes" filed on 27 March 2009 8 and the "Preliminary Motion on Lack of
Jurisdiction: Superior Responsibility,,9 filed on 30 March 2009 (collectively, "Motions").
4.

On 28 April 2009 the Trial Chamber issued its "Decision on Six Preliminary Motions

Challenging Jurisdiction"l0 in which it jointly considered all of Karadzic's motions under Rule 72
of the Rules. Having reached the conclusion that none of the motions actually raised a proper
jurisdictional challenge, the Trial Chamber nonetheless analyzed certain issues, including those
raised in the Motion on Omission Liability, as alleging defects in the form of the Indictment
pursuant to Rule 72(A)(ii).11 The Trial Chamber also recalled that the parties' "automatic right of
appeal is confined to challenges to jurisdiction, which include the determination whether or not any
challenge is truly jurisdictional".12
5.

On 4 May 2009, Karadzic applied for an extension of time for the filing of an application for

certification to appeal the Impugned Decision on the grounds, inter alia, that he was entitled to
appeal as of right the Trial Chamber's refusal to treat his motions as jurisdictional challenges and
that, consequently, his application for certification would be subject to the Appeals Chamber's
resolution of the matters appealed under Rule 72(B)(i) of the Rules. J3 On 5 May 2009, the Trial
Chamber dismissed his request "consider[ing] that it [was] in the interests of a fair and expeditious
trial for [Karadzic] to apply immediately for certification to appeal the [Impugned] Decision, so

6

Ibid, para. 32.

Prosecutor v. Radovan Karadf.ic, Case No. IT-95-S/18-PT, Preliminary Motion on Lack of Jurisdiction Concerning
Omission Liability, 25 March 2009 ("Motion on Omission Liability").
8 Prosecutor v. Radovan KaradZic, Case No. IT-95-5/l8-PT, Preliminary Motion to Dismiss JCE III - Special-Intent
Crimes, 27 March 2009 ("Motion on Special Intent Crimes").
9 Proseclltor v. Radovan Karadzic, Case No. IT-95-5/18-PT, Preliminary Motion on Lack of Jurisdiction: Superior
Responsibility, 30 March 2009 ("Motion on Superior Responsibility").
10 Prosecutor v. Radovan Karadf.ic!, Case No. IT-95-5118-PT, Decision on Six Preliminary Motions Challenging
Jurisdiction, 28 April 2009 ("Impugned Decision").
11 Ibid. para. 33.
12 Ibid. para. 81.
13 Prosecutor v. Radovan Karadzi6, Case No. IT-95-5/18-PT, Motion for Extension of Time: Certification to Appeal
Decision on Six Preliminary Motions Challenging Jurisdiction, 4 May 2009.
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that, should certification be granted, the Appeals Chamber will have a complete picture of all
possible issues arising from the [Impugned] Decision before it".14
6.

On 6 May 2009, Karadzic filed the application for certification emphasizing that he intended

to file appeals under Rule 72(B)(i), challenging the Trial Chamber's refusal to treat, inter alia, his
Motions as jurisdictional challenges and therefore not seeking certification for those appeals, but
only for the issues falling under Rule 72(B)(ii) of the Rules. 15 He added that, in light of the Trial
Chamber's refusal to extend the deadline for application for certification, it should "take this matter
under submission until the Appeals Chamber has ruled on the admissibility of his appeals pursuant
to Rule 72(B)(i), and then grant certification", if the Appeals Chamber refuses to review the
Impugned Decision under Rule 72(B)(i) of the Rules. 16
7.

On the same day, the Trial Chamber refused certification in relation to the Motion on

Omission Liability on the basis that its immediate resolution by the Appeals Chamber would not
materially advance the proceedings, noting however, that Karadzic could still appeal the Impugned
Decision on the relevant matters as of right. 17 Concerning the Motions on Special Intent Crimes and
Superior Responsibility, the Trial Chamber found that since they do not constitute challenges to the
form of the Indictment, there is no issue on which certification could be granted. 18

8.

Karadzic considers the Motions to be challenging the Tribunal's jurisdiction and therefore

asserts that the Impugned Decision dismissing the motions is, in the relevant parts, subject to appeal
as of right pursuant to Rule 72(B)(i) of the Rules 19

II. APPLICABLE LAW
9.

The Appeals Chamber recalls that pursuant to Rule 72(B)(i) of the Rules, an interlocutory

appeal arising from a Trial Chamber's Decision on a preliminary motion challenging the
jurisdiction of the Tribunal lies as of right. Pursuant to Rule 72(D) of the Rules, a motion

14 Proseclltor v. Radovan Karadtic, Case No. IT-95-5/18-PT, Decision on Accused Motion for Extension of Time:
Certification to Appeal Decision on Six Preliminary Motions Challenging Jurisdiction, 5 May 2009, para. 3.
15 Prosecutor v. Radovan Karadiic, Case No. IT-95-51I8-PT, Application for Certification to Appeal Decision on Six
Preliminary Motions, 6 May 2009, paras 2-4.
16 Ibid. para. 14.
17 Proseclttor v. Radovan KaradZic, Case No. IT-95-5/IS-PT, Status Conference, 6 May 2009, T. 222-223, 227.
18 Ibid. T. 227.
19 Appeal on Omission Liability, paras I, 3-4; Appeal on Special Intent Crimes, paras I, 3-5; Appeal on Superior
Responsibility, paras I, 3-4.
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challenging jurisdiction refers exclusively to a motion challenging an indictment on the ground that
it does not relate to the Tribunal's personal, territorial, temporal or subject-matter jurisdiction,z°
10.

The Appeals Chamber further recalls that:
When reviewing a Trial Chamber's decision on jurisdiction under Rule 72(B)(i) of the Rules, the
Appeals Chamber will only reverse the decision "if the Trial Chamber committed a specific error
of law or fact invalidating the decision or weighed relevant considerations or irrelevant
considerations in an unreasonable manner." In reaching its decision, it is incumbent upon a Trial
Chamber "to provide a reasoned opinion that, among other things, indicates its view on all those
relevant factors that a reasonable Trial Chamber would have been expected to take into account
before coming to a decision",21

III. DISCUSSION
A. Arguments of the parties
I. Arguments common to the Appeals
11.

Karadzic submits that the Trial Chamber committed discernible error by failing to consider

each of his motions challenging jurisdiction individually and by failing to provide sufficient
reasoning for their dismissal. 22 He alleges that he suffered prejudice because all of his motions were
dismissed without proper consideration. 23 While he does not dispute that, in general, Chambers
have the discretion to consider similar motions in one decision, Karadzic argues that the collective
approach taken by the Trial Chamber resulted in its failure to consider the relevant Appeals
Chamber jurisprudence?4 In this respect, he observes that no uniform standard as to whether a
challenge is indeed jurisdictional has been developed, which in turn requires motions to be decided
· 25
on a case-b y-case b aSlS.

20 Prosecutor v. Zdravko Tolimir, Case No. IT-05-8S/2-AR72.2, Decision on Zdravko Tolimir's Appeal Against the
Decision on Submissions of the Accused Concerning Legality of Arrest, 12 March 2009, para. II (and cases cited
therein).

Prosecutor v. Ante Gotovina et al., Case No. IT-06-90-AR72.1, Decision on Ante Gotovina's Interlocutory Appeal
Against Decision on Several Motions Challenging Jurisdiction, 6 June 2007, para. 7 ("Gotovina Decision"), citing The
Prosecutor v. ladranko Prlic et ai, Case No. IT-04-74-AR72.I, Decision on PetkoviC's Interlocutory Appeal Against
the Trial Chamber's Decision on Jurisdiction, 16 November 2005, para. II (and cases cited therein).
22 Appeal on Omission Liability, paras 6, 19; Appeal on Special Intent Crimes, paras 7, 20; Appeal on Superior
Responsibility, paras 6, IS.
23 Appeal on Omission Liability, para. 19; Appeal on Special Intent Crimes, para. 20; Appeal on Superior
Responsibility, para. IS.
24 Appeal on Omission Liability, paras 19, 21; Appeal on Special Intent Crimes, paras 20, 22; Appeal on Superior
Responsibility, paras IS, 20.
" Appeal on Omission Liability, paras 10·17; Appeal on Special Intent Crimes, paras 11-IS; Appeal on Superior
Responsibility, paras 9-16, citing Prosecutor v. Milan Milutinovic et al., Case No. IT-99-37-AR72, Decision Pursuant
to Rule 72(E) as to Validity of Appeal, 25 March 2003; Andre Rwamakuba v. The Prosecutor, Case No. ICTR-9S-44AR72.4, Decision on Validity of Appeal of Andre Rwamakuba Against Decision Regarding Application of Joint
Criminal Enterprise to the' Crime of Genocide Pursuant to Rule 72(E) of the Rules of Procedure and Evidence, 23 July
2004 (URwamakuba Decision on Jurisdiction"); The Prosecution v. Vojislav Sesel}, Case No. IT-03-67-AR72.1,
Decision on Validity of Appeal of Vojislav Seselj Challenging Jurisdiction and Form of Indictment, 29 July 2004
21

4
Case No.: IT-95-5118-AR72.I, IT-95-5I1S-AR72.2, IT-95-5118-AR72.3

25 June 2009

12.

In response, the Prosecution submits that Karadiic should have sought authorisation by the

Appeals Chamber to file multiple appeals against the Impugned Decision pursuant to the applicable
practice direction. 26 With respect to the merits of the Appeals, the Prosecution first submits that the
Trial Chamber provided sufficient reasons for determining that the Motions were nonjurisdictional 27 It underscores that "[q]ualiflcation under Rule 72(D) [of the Rules] is preliminary
to assessing the merits of a jurisdictional challenge and is ultimately a yes or no determination", and
is thus typically brier,2s
13.

The Prosecution further argues that Rule 72(D) provides the necessary framework and that

formulation of further tests is unnecessary.29 It contends that the Trial Chamber's restrictive
approach in determining the parameters of Rule 72(D) was correct30 and consistent with the most
recent Appeals Chamber's jurisprudence. 31 The Prosecution submits that "the test is not whether a
finding in favour of the accused would exclude criminal liability" and that many non-jurisdictional
considerations, including the "contours" of the mode of liability, may determine the ultimate issues
of responsibility32 The Prosecution further argues that the jurisprudence relied on by Karadiic does
not demonstrate that the Trial Chamber erred in its determination as to whether the Motions posed
jurisdictional challenges 33

("Se.felj Decision on Jurisdiction "); Prosecutor v. Zdravko Tolimir, IT-05-88/2-AR72.1. Decision on Tolimir's
"Interlocutory Appeal Against the Decision of the Trial Chamber on the Part of the Second Preliminary Motion
Concerning the Jurisdiction of the Tribunal", 25 February 2009 ("Tolimir Decision"); Prosecutor v. Edouard Karemera
et az', ICTR-98-44-AR72.7, Decision Pursuant to Rule 72(E) of the Rules of Procedure arid Evidence on Validity of the
Prosecution Appeal Regarding the Pleading of Joint Criminal Enterprise in a Count of Complicity in Genocide, 14 July
2006 ("Karemera Decision on Jurisdiction"); Prosecutor v. Enver HadZihasanovi6 et al., Case No. IT-Ol-47-AR72,
Decision Pursuant to Rule 72(E) as to Validity of Appeal, 21 February 2003 ("Hadiihasanovic Decision on
Jurisdiction"),
26 Response to Appeal on Omissiop Liability, para. 2; Response to Appeal on Special Intent Crimes, para. 2; Response
to Appeal on Superior Responsibility, para. 2, citing Practice Direction on Procedure for the Filing of Written
Submissions in Appeal Proceedings Before the International Tribunal, 1T1155 Rev.3, 16 September 2005 ("Practice
Direction").
27 Response to Appeal on Omission Liability, paras 4-6; Response to Appeal on Special Intent Crimes, paras 3-5;
Response to Appeal on Superior Responsibility, paras 3-5.
28 Response to Appeal on Omission Liability, para. 6; Response to Appeal on Special Intent Crimes, para. 5; Response
to Appeal on Superior Responsibility, para. 5, citing. inter alia, Tolimir Decision, para. 10, as an example of a brief
reasoning "stating only the Chamber's conclusion", Id.
29 Response to Appeal on Omission Liability, para. 7; Response to Appeal on Special Intent Crimes, para. 6; Response
to Appeal on Superior Responsibility, para. 6.
30 Response to Appeal on Omission Liability, para. 8; Response to Appeal on Special Intent Crimes, para. 7; Response
to Appeal on Superior Responsibility, para. 7.
31 Response to Appeal on Omission Liability, para. 9; Response to Appeal on Special Intent Crimes, para. 8; Response
to Appeal on Superior Responsibility, para. 8, citing Gotovina Decision and Tolimir Decision.
32 Response to Appeal on Omission Liability, para. 10; Response to Appeal on Special Intent Crimes, para. 9; Response
to Appeal on Superior Responsibility, para. 9.
33 Response to Appeal on Omission Liability, paras 11-12; Response to Appeal on Special Intent Crimes, para. 10;
Response to Appeal on Superior Responsibility, paras 10-11, citing Prosecutor v. Milan Milutinovi6 et at., Case No. IT99-37-AR72, Decision on Dragoljub OjdaniC's Motion Challenging Jurisdiction - Joint Criminal Enterprise, 21 May
2003; Andre Rwamakuba v. The Prosecutor, Case No. ICTR-98-44-AR72.4, Decision on Interlocutory Appeal
Regarding Application of Joint Criminal Enterprise to the Crime of Genocide. 22 October 2004; Seselj Decision on
Jurisdiction; Karemera Decision on Jurisdiction; Edouard Karemera et at. v. The Prosecutor, Case No. ICTR-98-445
Case No.: IT-95-5!18-AR72.1, 1T-95-5!18-AR72.2, IT-95-5/18-AR72.3
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14.

Karadtic replies that neither the Rules nor the Practice Direction require authorisation
before filing multiple appeals against an impugned decision. 34 Second, he reiterates that the Trial
Chamber is required to provide reasoning even though "each step need not be spelled out",35 and
that the Trial Chamber's discussion whether the Preliminary Motions on Omission Liability and
Superior Responsibility were a proper challenge of the form of the Indictment cannot substitute for
the lack of reasoning as to why the motions did not constitute a challenge to jurisdiction. 36 Third,
with reference to the former Rule nCE) of the Rules, Karadtic argues that Rule nCD) does not
provide sufficient direction and that judicial guidance in this respect is required. 37 Further, Karadtic
submits that the Prosecution misconstrued the purpose of his multiple references to the Ojdanic,
Seselj, Milutinovic, Rwamakuba, Tolimir and Karemera decisions, which was to illustrate the lack

of a definitive test for determining whether a motion is indeed jurisdictional. 38
2. Appeal on Omission Liability

15.

Karadtic argues that the Trial Chamber erred in interpreting his Motion on Omission

Liability as a motion challenging the form of the indictment as opposed to a motion challenging
jurisdiction. 39 He posits that where the Prosecution characterises the essential elements of the forms
of responsibility in a manner inconsistent with customary international law , this raises a question of
jurisdiction. 4o He further contends that the Trial Chamber erroneously interpreted and applied the
Gotovina and Tolimir Decisions. In this respect, Karadtic argues that unlike the submissions

addressed in the Gotovina Decision, he is not seeking a correction or clarification of the pleadings
in the Indictment, but rather a dismissal of the charges to the extent that they do not conform to
customary international law and as such fall outside the Tribunal's jurisdiction. 41 Karadtic further
argues that the Impugned Decision is at odds with the Appeals Chamber's jurisprudence, which, in
his view, has determined that where fundamental elements of a form of responsibility are
questioned, this is properly considered a challenge to jurisdiction. 42

16.

Finally, Karadtic submits that the Trial Chamber erred in concluding that because he is not

"challeng[ing] the very existence of aiding and abetting and instigation as forms of responsibility at
AR72.6, Decision on Validity of Joseph Nzirorera's Appeal of Decision "Reserving" Motion to Dismiss for Lack of

Jurisdiction: Joint Criminal Enterprise and Complicity, 14 November 2005.
34 Reply on Omission Liability, para. 2; Reply on Superior Responsibility. para.2.
35

Reply on Omission Liability, para. 3; Reply on SpeCial Intent Crimes, para. 2; Reply on Superior Responsibility,

~n

r,;a:J)'
Omission Liability, para. 4; Reply on Superior Responsibility, para. 4.
Reply on Omission Liability, para. 5; Reply on Special Intent Crimes, para. 3; Reply on Superior Responsibility,

37

r8ar:~~~ on Omission Liability, para. 6; Reply on Superior Responsibility. para. 7.

See also supra n. 33.

Appeal on Omission Liability. paras 22-23.
40 Ibid. para. 24.
41 Ibid. para. 25.
39
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all in international criminal law then any challenge to these fonns of responsibility, however
profound, must be either challenges to the fonn of the Indictment or matters for determination at
trial".43 He argues that in order to be found gUilty of aiding and abetting or instigating by omission,
it must be determined that these fonns of responsibility exist in customary international law in the
same way they are pleaded in the Indictment. 44 Accordingly, Karadzic submits that his Motion on
Omission Liability met the criteria of Rule 72(D)(iv) as it challenged the existence in customary
law of a fundamental element of the forms of responsibility pleaded in the Indictment. 45 He further
argues that the Trial Chamber's extensive consideration of the Tribunal's jurisprudence on this
issue reinforces the jurisdictional nature of the challenge posed by the motion. 46 Karadzic
underlines that the Prosecution did not contest the jurisdictional nature of the motion when
responding to it before the Trial Chamber. 47
17.

Karadzic requests the Appeals Chamber to find that the Trial Chamber erred in determining

that the Preliminary Motion on Omission Liability did not raise an issue of jurisdiction and to set a
briefing schedule within which the parties can make submissions on the merits. 48
18.

In response, the Prosecution submits that the Trial Chamber's interpretation of the

Indictment was correct in finding that omission liability is charged only with respect to aiding and
abetting and instigating. 49 It confirms that the Indictment does not allege omission liability with
respect to planning and ordering 50
It further submits that the matter raised by Karadzic catinot be distinguished from the issues
the Appeals Chamber had to adjudicate upon in its Gotovina Decision. 51 It argues that since
19.

Karadzic is not challenging the existence of aiding and abetting and instigating as modes of liability
under article 7(1), but merely whether their actus reus may be perpetrated by omission, his assertion
"goes directly to the contours of those modes of liability" and as such does not constitute a
jurisdictional challenge 52
20.

In reply, Karadzic submits that the Prosecution's assessment of the appellate jurisprudence

fails to reflect its relevance to the issue of jurisdiction with respect to omission liability, and

Ibid. para. 27, citing Hadzihasanovir! Decision on Jurisdiction.
Ibid. para. 29 (footnote omitted).
44 Ibid. para. 29(a).
45 Ibid. para. 30.
46 Ibid. para. 29(b).
47 Ibid. paras 7,31. See also Reply on Omission Liability, para. 7.
48 Appeal on Omission Liability, para. 32.
49 Response to Appeal on Omission Liability, para. 3, citing Impugned Decision, para. 69.
50 Ibid. para. 3.
51 Ibid. para. 14, quoting Gotovina Decision, para. 24.
52 Ibid. para. 16.
42
43
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erroneously purports that the issues raised go to the "contours" of the relevant forms of
responsibility. 53
3. Appeal on Special Intent Crimes
21.

Karadzic argues that the Trial Chamber erred in finding that his Motion on Special Intent

Crimes did not raise a proper jurisdictional challenge. 54 He contends that the third category of JCE
is not applicable to special intent crimes such as genocide, and therefore the respective allegations
in the Indictment are based on a mode of liability over which the Tribunal has no jurisdiction. 55 In
his view, the matter raised in his motion does not concern the contours or the scope of JCE
responsibility, but whether this mode of liability falls within the Tribunal's jurisdiction under
Article 7(1) of the Statute. 56 Karadzic asserts in particular that since the Appeals Chamber
recognized the motion in Rwamakuba as properly challenging the Tribunal's jurisdiction, it should
do so with regard to the present motion as well. 57 Karadzic requests the Appeals Chamber to find
that the Trial Chamber erred in determining that the Motion on Special Intent Crimes did not raise
an issue of jurisdiction, and to remand the matter to the Trial Chamber for consideration on the
merits 58
22.

In response, the Prosecution submits that KaradziC's Appeal on Special Intent Crimes

should be dismissed. 59 It argues that the issues raised by Karadzic cannot be distinguished from the
issues the Appeals Chamber had to adjudicate in its Tolimir and Gotovina Decisions. 6o Further, in
its view, Karadzic is not challenging the applicability of JCE to the crime of genocide as a mode of
liability in general, but only in relation to one of its sub-categories 61 As such, the Prosecution
submits, the matter does not constitute a proper jurisdictional challenge and should be decided by
the Trial Chamber on the basis of the facts of the case as they are established during the trial. 62 The
Prosecution requests the Appeals Chamber, should it find the challenges raised by Karadzic to be
jurisdictional, to proceed with considering the appeal on the merits following the submission of
briefings by the parties 63

Reply on Omission Liability, paras 8-9.
Appeal on Special Intent Crimes, paras 24-25, citing Rwamakuba Decision on Jurisdiction, para, 13; Prosecutor v.
Milan Milutinovic et aI., Case No. IT-05-87-PT, Decision on OjdaniC's Motion Challenging Jurisdiction - Indirect CoPerpetration ("Ojdanic Decision on Jurisdiction"), 22 March 2006, para. 23.
" Ibid. para. 26.
" Ibid. para. 26.
57 Ibid. para. 24, citing Rwamakuba Decision on Jurisdiction, para. 13.
58 Ibid. para. 28.
59 See Response to Appeal on Special Intent Crimes, para. 11.
60 Ibid, paras 12-15, citing Tolimir Decision, para. 10; Gotovina Decision, para. 24.
61 Ibid. para. 17.
62 Ibid. para. 17.
63 Ibid. para. 18.
53
54
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23.

In reply, Karadzic argues that the Trial Chamber misinterpreted the Appeals Chamber's

ruling in Gotovina which, in fact, supports the assertion "that a customary challenge to an element
of a crime or an element of a mode ofliability is jurisdictional under Rule 72(d)(iv)".64 He further
contends that unlike the appellant in the Tolimir Decision, in the instant case he is not disputing that
the applicable law of the Tribunal allows conviction of a special-intent crime on the basis of the
third category of JCE.65 He advances the argument "that the applicable law, which has been
correctly pleaded by the Prosecution, lacks the necessary customary foundation".66 Karadzic further
contends that both the Prosecution and the Trial Chamber misinterpreted the Appeals Chamber's
decision in the Rwamakuba Decision on Jurisdiction, which supports the jurisdictional nature of the
issues raised in his motion. 67
4. Appeal on Superior Responsibility
24.

Karadzic submits that the Trial Chamber erred in finding that his Motion on Superior

Responsibility did not raise a proper jurisdictional challenge. He argues that by alleging his
responsibility under Article 7(3) for his subordinates' violations of the same Article, the
Prosecution is introducing the concept of "multiple superior responsibility", which has no legal
basis in customary international law and thus is ultra vires the Tribunal's jurisdiction. 68 He further
submits that "a challenge to the constitutive elements of superior responsibility must necessarily be
considered to be a jurisdictional challenge under Rule 72(A)(i),,69 In support of his contention,
Karadzic refers to the Appeals Chamber Decisions in Hadzihasanovic and Delic where challenges
to elements of a mode of liability were considered to be jurisdictional in nature. 70 Karadzic requests
the Appeals Chamber to find that the Trial Chamber erred in determining that his motion did not
raise an issue of jurisdiction, and to remand the matter to the Trial Chamber for consideration on the
merits.
25.

The Prosecution responds that in essence, KaradziC is challenging the interpretation of the

term "commit" in the context of Article 7(3) of the Statute, which as such does not amount toa
jurisdictional challenge. 71 It further contends that where the appellant "merely challenges the
definition and interpretation of a particular element [of a crime or mode of liability]" this does not

Reply on Special Intent Crimes, para. II.
os Ibid. paras 12-13.
66 Ibid. para. 13.
67 Ibid. paras 14-21.
6B See Appeal on Superior Responsibility, paras 19,21.
69 Ibid. para. 22.
70 Ibid. paras 23-24, citing Hadzihasanovic Decision on Jurisdiction; The Prosecutor v. Rasim Delic, Case No. IT-0483-AR72, Decision on Interlocutory Appeal Challenging the Jurisdiction of the Tribunal, 8 December 200S ("Delie:
Decision on Jurisdiction"), para. 10.
71 Response to Appeal on Superior Responsibility, para. 12.
64
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constitute a proper challenge to jurisdiction.

72

The Prosecution argues that pursuant to the Appeals

Chamber's jurisprudence, the invocation of customary international law is not considered to be an
argument challenging the indictment on the basis that it does not relate to the matters referred to in
Rule 72(0).73 It further contends that contrary to KaradziC"s submission, challenges to an element
of a mode of liability or a crime are not necessarily jurisdictional 74 The Prosecution requests the
Appeals Chamber, should it find that the challenge raised be KaradziC' is jurisdictional in nature, to
proceed with considering the appeal on the merits following the submission of briefings by the
parties. 75
26.

In reply, KaradziC' submits that the case law relied on by the Prosecution does not

unequivocally support its c1aim?6 He specifically notes that the Appeals Chamber Decision in

Gotovina may be interpreted as supporting the contention that a challenge to the elements of a mode
of liability can constitute a jurisdictional challenge pursuant to Rule 72.77 Further, Karadzic submits
that in order to relate to a particular mode of liability under Article 7 of the Statute, the indictment
must plead all constitutive elements of that mode of liability as laid down in customary international
law. 78 In his view, a chalIenge asserting no customary law basis for the charges pleaded in the
indictment constitutes a proper jurisdictional challenge pursuant to Rule 72(0).79
B. Analysis
I. Preliminary issues
27.

The Appeals Chamber recalls that the Trial Chamber is endowed with a considerable degree

of discretion in deciding issues of practice and procedure, including the issue of whether to consider
similar motions together. 80 To this extent, the Appeals Chamber notes that the joint consideration of
the six motions submitted by Karadzic does not per se amount to an error.
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28.

With respect to Karadiic's decision to file several separate appeals against the Impugned

Decision, the Appeals Chamber agrees with the Prosecution that this is not standard practice. If a
party could file an unlimited number of appeals against one decision, provisions regulating the
interlocutory appeals, such as word limitation,S I would be devoid of any sense. The proper
procedure for Karadiic would thus generally be to file one appeal against the Impugned Decision,
applying for extension of the word limit if necessary. Given the very particular context of these
appeals, especially the wide range of issues addressed in the Impugned Decision, the filing of more
than one appeal was potentially justifiable. In any event, the Appeals Chamber finds that it would
not be in the interests of judicial expediency to order Karadzic to re-file his submissions in this
case, and notes that no party has been prejudiced in the circumstances given that separate responses
and replies were subsequently filed. In turn, the fact that the Appeals Chamber accepts these
appeals as validly filed does not preclude it from rendering its decisions in a consolidated manner, if
and where appropriate. 82
29.

Finally, with respect to the scope of appeal, the Appeals Chamber clarifies that the issue

currently before it is whether the Trial Chamber erred in its determination that the Motions did not
raise any jurisdictional challenge.
2. Reasoned opinion
30.

With respect to KaradziC's claim that the Impugned Decision lacked reasoned support, the

Appeals Chamber emphasises that while a Trial Chamber must provide reasoning in support of its
findings on the substantive considerations relevant for a decision, it is not required to articulate
every step of its reasoning. 83 Nor is the Trial Chamber required to discuss at length all the
Tribunal's case-law on a certain legal issue. Rather, it must identify the precedents on which its
findings are based. 84
31.

In the instant case, in determining that none of the six motions submitted by Karadiic

amounts to a challenge to jurisdiction within the terms of Rule 72(D)(iv), the Trial Chamber
considered the Tribunal's jurisprudence where "challenges of a similar nature" have been brought. 85

It relied upon the Gotovina Decision stating that the issue of whether the Prosecution has failed to
plead an element of the mode of liability properly relates to pleading practice and the form of the

See Practice Direction on the Length of Briefs and Motions, IT!184 Rev.2, 16 September 2005, at 3.
The Appeals Chamber underscores that its flexibility in this case is exceptional, and notes that in future it may well
require fe-filing of submissions where multiple appeals are filed against a single decision.
83 Prosecutor v. Radoslav Brdanin, Case No. IT-99-36-A, Judgement. 3 April 2007, para. 39, citing Alfred Muserna v.
The Prosecutor, Case No. ICTR-96-13-A, Judgement, 6 November 2001, para. 18.
84 Prosecutor v. Enver Hadzihasanovic and Amir Kubura, Case No. IT-Ol-47-A, Judgement, 22 April 2008, para. 13.
85 Impugned Decision, para. 31.
8J
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indictment, and does not amount to a jurisdictional challenge. 86 The Trial Chamber further referred
to the Tolimir Decision where the appellant's challenge to the applicability of joint criminal
enterprise to establishing responsibly for genocide and conspiracy to commit genocide was
dismissed as non-jurisdictiona1. 87 Finally, it accorded with the position taken in its Ojdani!!
Decision on Jurisdiction, where the Trial Chamber stated that "challenges concerning the contours
of a form of responsibility are matters to be addressed at trial".88 Having satisfied itself that the
Preliminary Motion raised similar challenges as discussed in the cited jurisprudence, the Trial
Chamber concluded that "[fjor these reasons [ ... J none of the Motions amounts to a challenge to
jurisdiction within the terms of Rule 72(D)(iv)".89
32.

While it may have been desirable for the Trial Chamber to indicate explicitly the relevance

of the cited jurisprudence to the Motions on Omission Liability and Superior Responsibility,
Karadzic fails to show that the Trial Chamber's reasoning, as a whole, was insufficient. As to the
Motion on Special Intent Crimes, the Trial Chamber explicitly observed that the arguments
advanced by Karadzic are similar to those discussed and dismissed by the Appeals Chamber in the
Tolimir Decision. 9o Accordingly, the Appeals Chamber rejects KaradziC's submission that the Trial
Chamber failed to provide sufficient reasoning in dismissing the jurisdictional nature of the motion.
3. Whether the Preliminary Motions raised any jurisdictional challenge
33.

The Appeals Chamber recalls that Karadzic's challenges to the Tribunal's jurisdiction focus

on the mode by which liability is attributed to him. As these challenges do not relate to persons,
territories, or time periods,91 the core issue underlying the Appeals is whether they involve subject
matter jurisdiction as defined in Rule 72(D)(iv) of the RUles,92 and thus may be appealed as of right.
Karadzic makes extensive reference to certain decisions, such as Rwamakuba,93 issued by
three judge panels under a previous version of Rule 72 of the Rules. 94 Many of the decisions cited

34.

by Karadzic lend some support to the view that even relatively granular issues, such as the contours
and elements of mode of liability, could be jurisdictional in nature. 95 However, other decisions
issued by these three judge panels advanced a narrower view of jUrisdiction under Rule 72 of the
Ibid. para. 30, citing Gotovina Decision.
Ibid. para. 31, citing Tolimir Decision, paras 7,10.
88 Ibid. para. 31, citing Ojdanic Decision on Jurisdiction, para. 23.
89 Ibid. para. 32.
90 Ibid. para. 3l.
91 Rule 72(D)(i)-(iii) of the Rules, IT/32/Rev. 36 (21 July 200S).
86
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Rules. 96 In 2005, a revision to the Rules eliminated Rule nCE) of the Rules and reverted the
question of whether an appeal addressed jurisdictional issues to standard panels of five Appeals
Iudges 97 Since that revision of the Rules, the Appeals Chamber's jurisprudence has gradually
resolved previous uncertainty relating to the issue of which questions qualified as jurisdictional
challenges.
35.

The Appeals Chamber's most recent jurisprudence on the question of jurisdiction focuses

narrowly on the plain text of Rule

n

of the Rules. For example, in Gotovina, the Appeals Chamber

dismissed a challenge concerning the applicable mens rea of the third category of ICE, as it
determined that the claim was not related to questions of jurisdiction. 98 To the extent the appeal was
challenging the definition and interpretation of a particular element of the mode of liability, the
Appeals Chamber found that "[s]uch an argument goes to the pleading practice and the form of the
indictment and is not a challenge to jurisdiction".99 The Appeals Chamber also adopted 'this
approach in its Tolimir Decision. There, the appellant challenged the applicability of ICE to
establishing responsibility for the crimes of genocide and conspiracy to commit genocide. In
rejecting his appeal, the Appeals Chamber concluded that "though at first glance [the appeal
seemed] somewhat related to subject-matter jurisdiction", it involved non-jurisdictional issues that
could be resolved during the course of trial. 100
36.

As Tolimir and Gotovina demonstrate, the Appeals Chamber's approach to subject matter

jurisdiction now focuses on whether the crime charged is envisioned by the statute, and whether the
mode of liability upholds the principle of individual criminal responsibility; the con lours and
elements of modes of liability are considered an "issue[ ] of law ... which can be properly
advanced and argued during the course of trial". 101
37.

Accordingly, the Appeals Chamber finds no error in the Trial Chamber's reliance on the

Appeals Chamber's distillation of case law on the scope of jurisdictional appeals as set out in

96 See, e.g., Joseph Nzirorera v. The Prosecutor, Case No. ICTR-98-44-AR72, Decision Pursuant to Rule 72(E) of the
Rules of Procedure and Evidence on Validity of Appeal of Joseph Nzirorera Regarding Chapter VII of the Charter of
the United Nations, 10 June 2004 (rejecting an interlocutory appeal as failing to raise a jurisdictional challenge because
Rule 72(D) is narrow in scope in permitting appeals as of right).
97 Compare Rule 72 of the Rules. lT/32lRev. 34 (22 February 200S), with Rule 72 of the Rules, IT/321Rev. 36 (21 July
2005); see, e,g., Seselj Decision on Jurisdiction.
98 Gotovina Decision, para.24.
99 Ibid. at para. 24.
100 Tolimir Decision, paras 7,10; see also Impugned Decision, para. 31. In 2007, the Appeals Chamber also noted that a
broad based challenge to indirect modes of perpetration and aiding and abetting was jurisdictional, though it initially
dismissed this challenge on other grounds. See Prosecutor v. Jadranko Prli6 et al, Case No. IT-04-74-AR72.2, Decision
on PetkoviC's Appeal Against Decision on Defence Motion to Strike the Amended Indictment, 4 June 2007, paras 3-S;
Prosecutor v. Jadranko Prli6 et aI, Case No. IT-04-74-AR72.3, Decision on Petkovic's Appeal on Jurisdiction, 23 April
2008, paras 19-22.
101 Tolimir Decision paras 7, 10 (internal quotations omitted); see also Gotovina Decision paras 22-24.
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Gotovina and Tolimir. 102 For the foregoing reasons, the Appeals Chamber finds that Karadzic fails

to raise a proper jurisdictional challenge pursuant to Rule 72 of the Rules.

IV. DISPOSITION
38.

For the foregoing reasons, the Appeals Chamber DISMISSES the Appeals. KaradziC's

request for a briefing schedule for the submissions on the merits is therefore moot.
Done in English and French, the English text being authoritative.

Done this 25 th day of June 2009,
At The Hague, The Netherlands.

Judge Theodor Meron, Presiding

[Seal of the Tribunal]
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Impugned Decision paras 30-32.
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