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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons

Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘funal”) is seised of the Accused’s “Motion
for Binding Order: Government of France”, filed @4 August 2009 (“Motion”), and hereby

issues its decision thereon.

. Background and Submissions

1. The Accused has filed a number of motions askirgTthal Chamber to issue binding
orders to various states, pursuant to Article 2thefStatute of the Tribunal (“Statute”) and Rule
54 bis of the Rules of Procedure and Evidence (“Rulesuesting them to disclose to him
documents he claims to be relevant to and nece$saltyjs case. In the present Motion, the
Accused requests the Chamber to order the FrengtldRe (“France”) to produce the following

categories of documents:

0] All reports or memoranda concerning the suspeottislety of arms at Tuzla, Bosnia in
February 1995 and the efforts to conceal thosevelddis, including reports made by

French personnel serving in Bosnia.

(i) Reports from General De Lapresle to UN Special Bsgtative Akashi dated 14
February 1995 (UNPROFOR Z-0257 entitled “Unidentififix winged aircraft flight to
Tuzla”) and 15 February 1995 (UNPROFOR Z-0268) eoming shipments of arms at

Tuzla.

(iii) All correspondence or notes or memoranda of comeations between the government
of France and the United Nations or any of its bsdioncerning shipments of arms to
Tuzla in February 1995.

(iv) All correspondence or notes or memoranda of comoatinns between the government
of France and the United States concerning shimnehtarms to Tuzla in February
1995.

(v) All reports, minutes, or notes of the meetings ahisters of Defence of UK, France,
and Germany and US Secretary of Defence at Key VWstida on 3-5 March 1995

concerning arms supplies to Bosnia.

(vi) All reports, memoranda or correspondence indicatiregpresence of French military or
intelligence agency personnel in Boshia betweeril AB82 and August 1995 including
the placement of any such individuals in UNPROFORMO, UNHCR, or other UN
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organisations or NGOs, when such personnel weréadh reporting to the French

government, including the Direction du Renseignniititaire (DRM).

(vii)  All reports, memoranda, or correspondence concgithie use of UNPROFOR, UNMO,
UNHCR, or NGO personnel in Bosnia between April 28$d August 1995 to provide

arms, ammunition, or military equipment to the BasrMuslims.

(viii)  All reports, memoranda, or correspondence concgithia use of UNPROFOR, UNMO,
UNHCR, or NGO personnel in Bosnia between April 28&d August 1995 to perform
acts of a military or intelligence nature for thewn governments or for NATO.

(iX) All reports of intelligence or security services UNPROFOR members from France
concerning the explosions at the Markale mark&dmjevo on 5 February 1994 and 28
August 1995.

(x) All reports of the Gendarmerie special interventteam or other French agencies or
departments which tend to indicate that Bosnianliigsin Sarajevo killed their own
people between April 1992 and December 1995.

(xi) All reports, transcripts, or notes of statementglenby Radovan KaradZibetween 9
July and 4 August 1995 about the Srebrenica evealisding information from signals

and human intelligence.

2. The Accused submits that the Motion meets the reqents of Rule 58is because his
request is specific, calls for relevant and neagsdacuments, and he took steps to obtain the
assistance of the French authorities before fithiey Motion?> With regard to the relevance of
the requested documents, the Accused explainshidnatgo to a number of issues relevant to his
case. First, the documents concerning shellingsmiping incidents in Sarajevo are relevant
and necessary “to directly rebut the allegations’ the Third Amended Indictment
(“Indictment”) that the Accused and the BosnianbS&my (“VRS”) were responsible for these
incidents® Second, the statements by the Accused concethgvents in Srebrenica “will
rebut the allegation in the [IJndictment that [tAecused] was involved in a criminal enterprise
to eliminate the Bosnian Muslims in SrebrenitaFurthermore, the documents related to the
smuggling of arms to the Army of Bosnia and Herzaga (“ABiH"), which were then shipped
to Srebrenica, will also rebut this allegation tlaesy will support the Accused’s case that “there

was a legitimate military objective to commence ragiens in March 1995 directed at the

Motion, para. 1.
Motion, paras. 21-34.
Motion, para. 27.
Motion, para. 28.

A WN P
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enclaves® Third, the provision of arms to ABiH, in violatioof the United Nations (“UN")
arms embargo, by personnel who gained access wwdasd Herzegovina (“BiH") by virtue of
their participation in UN missions is, accordinghe Accused, relevant to the 1995 detention of
UN personnel as alleged in Count 11 of the Indictrfie Finally, the Accused argues that
documents showing “the direct involvement of Freacil other international personnel in the
Bosnian war on the ABiH side, including violationk the arms embargo, are relevant to the

credibility and bias of international witnesse$eocalled by the prosecutiof.”

3. The Accused submits that France is in possessititesé documents and bases his claim
on various sources, such as newspaper articlegst{owluding a book titled “Intelligence and
the War in Bosnia 1992-1995", which was written@ges Wiebes as part of a larger report on
the events in Srebrenica commissioned by the D@cvernment and published by the
Netherlands Institute for War Documentation in 20@2report by the United States’ House of
Representatives on the smuggling of Iranian arms BiH, and an interview of a French
official. Using those sources, the Accused outlihew the arms were allegedly smuggled into
BiH with the discrete acquiescence of the Uniteatet (“US”), usinginter alia, UN personnel.
He also refers to specific deliveries of weaponsTtzla in February 1995, made with a
Hercules C-130 transport plane and observed by éifslgmnel stationed in Tuzla, and notes that
these weapons were then transported to Srebreritcathermore, according to the Accused,
French and the Norwegian UN personnel reportedneset deliveries to their superiors in the
UN.2 The Accused also states that “the use of intslidg services of UN missions ... was
‘normal’ and widespread during the Bosnian war” &nmhny NGOs were involved in arms
smuggling.’9 With respect to the events in Sarajevo, the Aedusubmits, relying on the
sources outlined above, that ABiH forces in Sam@jésommitted several deliberate attacks
against Muslim civilians to obtain intervention tireir behalf by the international community”
and that French UN personnel were involved in itigaing most of these attacks, including
the two Markale shelling incidents and a numbesmiping attacks® Finally, the Accused
alleges that the French intelligence services,umliolf DRM, were active in collecting
intelligence throughout the war in BiH and that earget of their intelligence-gathering was the

Accused himself!

® Motion, para. 29.

® Motion, para. 30.

" Motion, para. 31.

8 Motion, paras. 2—-11.

° Motion, paras. 12—13.
19 Motion, paras. 14-18.
1 Motion, para. 19.
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4, The Accused further explains that, before filing thlotion, he served a letter on the
French government requesting the documents outkfede. Upon receiving no response, he
sent another letter, but to no avAil.

5. Having been invited to respond to the Motidrrance filed, on 10 September 2009, a
letter addressed to the Registrar, informing him e Chamber that it was ready to co-operate
with the Tribunal and search for the categoriesl@fuments requested, but indicating that it
might seek protective measures as provided in Bdil#s of the Rules. France also noted that it
would endeavour to inform the Tribunal of the réswf its search for documents requested in
categories (i), (iii), (iv), (v), partially (x), ah (xi), within a reasonable deadline. As for
categories (vi), (ix), and in part (x), France exp$ that it cannot respond to those as it has a
“fixed rule” preventing it from responding to reai® regarding the possible presence or identity
of French security and intelligence agents, orldsgiog documents coming from the French
intelligence and security services. Finally, Femotes that the Accused’s requests in
categories (i), (vii), and (viii) are “inapproptely addressed as they concern issues relevant to

other authorities and organisatiori$.”

6. On 14 September 2009, the Accused filed a “Motion lfeave to Reply and Reply:
Motion for Binding Order to Government of Francegeking leave to reply to France’s letter
and attaching the relevant reply (“Reply®). He submits that (a) he has no objection, in
principle, to protective measures being affordedinformation provided by France; (b)
reasonable time may be granted to France to coenfitlesearch; (c) national security interests
provide no excuse for refusal to produce informmatimder Rule 5&is, and (d) he seeks only
information in the possession of France - if Fraiscan possession of material that originates
from other sources, it should either request pesimisfrom those sources to disclose it or notify
the Accused of who the sources are so that he wanig them directly?

7. Having not heard from France for some time, thenilbex, on 13 October 2009, decided
to invite France to either complete its searchulmst a detailed report on the progress of that
search, by 27 October 2089. Having not heard from France on 27 October, npr3b

November 2009, the Chamber requested France topletemits search for the requested

documents and, if any are found, deliver them &Akcused, or submit a detailed report to the

2 Motion, paras. 21, 34.
13 Seelnvitation to the French Republic, 25 August 2010.
14 Seel etter from France, filed on 10 September 2009.

' The leave to reply was granted on 13 October 2@88eSecond Invitation to the French Republic, 13 October
2009.

16 Reply, paras. 1-5.
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Chamber on the progress of the search by its ati#rby no later than 7 December 2689.
As a result, on 16 December 2009, France filedndidential letter addressed to the Registrar in
which it apologised for the delay and informed tleamber that its search had produced a
document going to category (v) of the requestedunmnts, which it attached to the letter.
France requested that, due to its sensitive natinie, document be subject to Rule 70

conditions®®

8. On 8 January 2010, the Accused filed his “Memoramaid Status of Requests to States
and International Organisations” (Accused’s Memdtan”) in which he acknowledges that he
received one document from France but notes thahdse not been provided with all the
documents he requested and has not been advisedottather requested documents eXist.
The Accused also informed the Chamber that, onnoialy 2010, he had sent a letter to the
French Embassy in The Hague, indicating his readitne comply with any Rule 70 conditions
for the document produced, but noting that he owmeis to await the production of other
documents. The Accused attached to this letteardiale from theNew York Timesvhich,
according to him, would assist the French authesiin their search for the documents requested

in category (xf

9. At the Status Conference held on 28 January 200Ttial Chamber announced that a
hearing pursuant to Rule s would be held on 15 February 2010 (“Hearing”),idgrwhich
the status of the Motion, as well as the other ingp@drder motions filed by the Accused, would
be discussetf. Accordingly, in its “Order Scheduling a Hearingrfuant to Rule 58is’, the
Chamber invitedinter alia, representatives of France to attend the He&fingn 12 February

2010, France informed the Chamber that it wouldidenr representatives to the Hearffig.

10.  During the Hearing, the Accused confirmed thatehead been no developments and no
further delivery of documents from France since édelser 2009 and stated that “France was a
very important player in [BiH] crisis” and that iGenerals, serving in BiH with the UN, were
well-informed about the situation thet®e.In response, the representatives of France rtbad

France has been co-operating with the Tribunal aiib continue to do so. The French

" seeSecond Invitation to the French Republic, 13 October 2009.

18 Order to the French Republic, 30 November 2009.

!9 Confidential Letter from France, filed on 16 December 2009

20 Accused’s Memorandum, para. 6.

L Accused’s Memorandum, footnote 10, Annex G.

2 Status Conference, T. 710 (28 January 2010).

2 Order Scheduling a Hearing Pursuant to Ruli§429 January 2010.
24 Correspondence from France, 12 February 2010.

% Hearing, T. 770-771 (15 February 2010).
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representatives then reiterated that the Frenchodties had conducted a search for the
documents requested in categories (i), fiiiv), (v), part of (x), and (xi), which resulted the
production of one document, and that France hathfng else to offer at this stag.” As for
categories (ii), (vii), and (viii) of the documentxjuested, the French representatives submitted
that it was not for the French authorities to prldocuments that belong to the UN or third
parties, and also appeared to imply that Francenwaaware of their existence and thus not in
possession of the sarffe Finally, with respect to the remaining categonésiocuments, which
relate to the French intelligence services, thenéhrerepresentatives submitted that their
disclosure would “reveal the nature and scope ahé&e&’s ability in the field of intelligence
services as well as in which place and in what reanhese services operate” and that this
would jeopardise France’s national security intestes Thus, according to the French
representatives, if these documents even existicErégs not obliged to disclose them to the

Accused?®

11. During the Hearing, the Prosecution submitted soahe of the documents requested by
the Accused in the Motion had already been disdiase him by the Prosecution itséff.
Accordingly, the Trial Chamber ordered the Proseauio file a submission indicating which of
the disclosed documents fell into the categoriedamfuments requested by him from various
states, including Frané®. Thus, on 24 February 2010, the Prosecution fited“Prosecution
Submission Pursuant to Trial Chamber’s RequestriguRule 54bis Hearing” (“Prosecution’s
Submission”), indicating that it had produced te thccused the two documents referred to in
category (ii)** some of the documents related to categoryi(tyndreds of documents dealing
with events in Sarajevo, including the lists of pleokilled and UN reports on the shelling and
sniping, which are broadly related to categorigsdnd (x)** and, in relation to category (xi), a

number of intercepted conversations in which theused participated in the relevant peridd.

%6 The French representatives do not appear to haveanedtcategory (iii) explicitly at this point in the Hewayi
However, the Chamber considers that, in light of Franeatfier correspondence, the documents described in
category (iii) should be encompassed by this submission.

2" Hearing, T. 772, 774 (15 February 2010).

% Hearing, T. 772-773, 775-776 (15 February 2010). The Béanotes that the French representatives appear to
have also mentioned category (ix) in the context of this f@m#iom. However, given France’s earlier
correspondence, the Chamber considers that documentsteghjimmesategory (ix) relate to France’s submissions
concerning its national security interests.

2 Hearing, T. 773, 775 (15 February 2010).

% Hearing, T. 776-777 (15 February 2010).

% Hearing, T. 777-778 (15 February 2010).

32 prosecution’s Submission, Appendix A, p.21.

33 Prosecution’s Submission, Appendix A, p.22.

3 Prosecution’s Submission, Appendix A, pp. 24—26.
3 Prosecution’s Submission, Appendix A, p. 27.
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12.  Following an order issued by the Chamber to resporile Prosecution’s Submissith,
the Accused filed his “Submission on Request to gtowment of France” on 11 March 2010
(“Accused’s Submission”) confirming that he had egiven documents referred to in
categories (ii) and (v) and withdrawing them frdme Motion as a resuff. With respect to the
remaining categories, the Accused claims that Framtlikely to have a wealth of information”
relating to categories (i), (iii), (iv), (vi), (Wi (viii), and (xi). The Accused submits that the
documents requested in categories (ix) and (x) “aegtainly in the possession of the
government of France and should be ordered to b@uped.®® He notes that the Prosecution
has disclosed to him one report of French UN officdated 12 February 1994, relating to the
first Markale shelling (and thus going to categdiy)) but that he has received no other
documents falling within categories (ix) and {X).The Accused then outlines the information
he has collected so far which, according to hingwshthat France received information on
several occasions to the effect that the Bosniaslikis were shelling and sniping their own

citizens in Sarajevd’

1. Applicable Law

13. Article 29 of the Statute obliges states to “cofape with the Tribunal in the
investigation and prosecution of persons accusedcahmitting serious violations of
international humanitarian law.” This obligatiamciudes the specific duty to “comply without
undue delay with any request for assistance order assued by a Trial Chamber [for] [...] the

service of document$®

14. In addition, Rule 5&is enables a party to request a Chamber to issuedan t» a state
for the production of documents or information. pArty seeking an order under Rule &g
must satisfy a number of general requirements besach an order can be issued, namely, (i)
the request for the production of documents undale 54 bis should identify specific

documents and not broad categories of docunfér{td; the requested documents must be

% Order for Response, 3 March 2010.

37 Accused’s Submission, paras. 2—4.

38 Accused’s Submission, para. 5.

39 Accused’s Submission, para. 6.

0 Accused’s Submission, paras. 7-12.
“1 Article 29(2)(c) of the Statute.

“2 Prosecutor v. Milutinov et al, Case No. IT-05-87-AR1(#s.2, Decision on Request of the United States of
America for Review, 12 May 2006 Milutinovi¢ US Decision”), paras. 14-1Brosecutor v. TihomiBlaski ,
Case No. IT-95-14-AR108s, Judgement on the Request of the Republic of Croatia faeRenf Trial Chamber
Il of 18 July 1997, 29 October 1997B(aski: Review”), para. 32Prosecutor v. Kordi and Cerkez Decision on
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“relevant to any matter in issue” and “necessaryafair determination of that matter” before a
Chamber can issue an order for their productid(ij) the applicant must show that he made a
reasonable effort to persuade the state to praviderequested information voluntarfi{;and

(iv) the request cannot be unduly onerous uporstie?

15.  With respect to (i) above, the Appeals Chamberhwd that “a category of documents
may be requested as long as it is defined withi@efit clarity to enable ready identification by
a state of the documents falling within that catgtyd® If the requesting party is unable to
specify the title, date, and author of the requikedtecuments, but provides an explanation and is
able to identify the requested documents in sonpeogypiate manner, a Trial Chamber may, in
consideration of the need to ensure a fair trilgwathe omission of those details if “it is
satisfied that the party requesting the orderngdibna fide has no means of providing those

particulars™’

16. Regarding (ii) above, the assessment of relevasoraide on a case-by-case basis and
falls within the discretion of the Chami&r.In determining whether the documents sought by
an applicant are relevant, Chambers have consideitedia such as whether they relate to the
“most important” or “live” issues in the ca$epr whether they relate to the “defence of the
accused®® As for the necessity requirement, it obligesabelicant to show that the requested
materials are necessary for a fair determinatiom wfatter at trial. The applicant need not make
an additional showing of the actual existence efréquested materials, but is only required to
make a reasonable effort before the Trial Chamlwerdémonstrate their existerite.
Furthermore, the applicant is not required to makshowing that all other possible avenues
have been exhausted but simply needs to demon&ittier that: [he or she] has exercised due

diligence in obtaining the requested materialsvetsge and has been unable to obtain them; or

the Request of the Republic of Croatia for Review dBiading Order, Case No. IT-95-14/2-AR148 9
September 1999 Kordi¢ Decision”), paras. 38—-39.

“3 Rule 54bis (A) (i) of the Rules;Blaski: Review, paras. 31, 32(ii)ordi¢ Decision, para. 40Milutinovi¢ US
Decision, paras. 21, 23, 25, 27.

4 Rule 54bis (A) (iii) of the Rules;Prosecutor v. Milutinov et al, Case No. IT-05-87-T, Decision on Sreten
Luki¢ Amended Rule 58is Application, 29 September 20065feten Luki Decision”), para.7.

5 Blagki: Review, para. 32 (jii)Kordi¢ Decision, para. 41.

“6 Milutinovi¢ US Decision, para. 1Blaski: Review, para. 3Xordi¢ Decision, para. 39.
" Blaski: Review, para. 32.

“8 Kordi¢ Decision, para. 40.

49 Seee.g, Prosecutor v. Milutinovi et al, Case No. IT-05-87-PT, Decision on Second Application ohegal
Ojdant for Binding Orders pursuant to Ruleldg 17 November 2005 (“Secor@jdani¢ Decision”), paras. 21,
25; Prosecutor v. Milutinovi et al, Separate and concurring opinion of Judge lain Bonomy in the Deagion
Application of Dragoljub Ojdagifor Binding Orders Pursuant to Rule bi4, 23 March 2005.

%0 Seee.g, Prosecutor v. SeselCase No. IT-03-67-PT, Decision on Requests by theuged for Trial Chamber I
to issue Subpoena Orders, 3 June 2005, preten Luki Decision, para. 13€efootnote 45).

51 Milutinovi¢ US Decision, para. 23.
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that the information obtained or to be obtainednfrather sources is insufficiently probative for

a fair determination of a matter at trial and thesessitates a Rule it order.”?

17.  With respect to (iii) above, the applicant canrequest an order for the production of
documents without having first approached the staté to possess them. Rulelsd (A) (iii)
requires the applicant to explain the steps thes lmeen taken to secure the state’s co-operation.
The implicit obligation is to demonstrate that,gorio seeking an order from the Trial Chamber,
the applicant made a reasonable effort to perstedstate to provide the requested information
voluntarily>® Thus, only after a state declines to lend theiested support should a party make

a request for a Trial Chamber to take mandatorpmacmnder Article 29 and Rule H4s.>*

18. Finally, with regard to (iv) above, the Appeals @tieer has held that “the crucial
guestion is not whether the obligation falling uftates to assist the Tribunal in the evidence
collecting process is onerous, but whether it igulyy onerous, taking into account mainly
whether the difficulty of producing the evidenceni disproportionate to the extent that process

is strictly justified by the exigencies of the ttid°

[1l. Discussion

19. The Chamber recalls its earlier finding, in its idemn on the Accused’s binding order
motion relating to the Federal Republic of Germahgt the issue of the alleged smuggling of
arms to Srebrenica, as well as the alleged invobregmf UN personnel in arms smuggling is
relevant to the Accused’s case, and that any doctatleat may go to these issues are necessary
for a fair determination of this ca3e.The Chamber also repeats its finding that, wihiteay be
possible to argue that the relevance of certainuchents is established because they are
necessary for challenges to the credibility of e#ises brought by the Prosecution and
preparation of cross-examination, in the Chambégsv this can be done only if the applicant
provides information regarding the specific witress$o which the requested information will
relate, the issues that these witnesses will beseegamined on, and an explanation of how this

cross-examination will affect the applicant’s cas¢dowever, the Accused has made no attempt

%2 Milutinovi¢ US Decision, para. 25.

%3 Sreten Lukd Decision, para.7.

** Milutinovi¢ US Decision, para. 32.

%5 Kordi¢ Decision, para. 3®laskic Review, para. 26.

*5 SeeDecision on the Accused’s Application for Binding Order PursuarRule 54bis (Federal Republic of
Germany), 19 May 2010 (“Germany Decision”), paras. 20-2itlgdd Kwon attached a partial dissent from the
majority on these issues.

57 Germany Decision, para. 28.
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to identify any of these matters. Accordingly, Bleamber is not satisfied that the Accused has

adequately satisfied the requirement of relevaritie mspect to this issue.

20. As for the requested documents which relate to tevienSarajevo, the Accused claims
that they are relevant and necessary “to direethut the allegations” in the Indictment that he
and the VRS were responsible for these incid®htshe Chamber recalls that the Accused has
been charged with participating in a joint crimireterprise to establish and carry out a
campaign of sniping and shelling against the @wilpopulation of Sarajevo, and thus has been
charged with a number of sniping and shelling ianoid, including the two Markale shelling
incidents®® Accordingly, any documents that may go to theuds®f the identity of the
perpetrators of these and other incidents changehle Indictment are undoubtedly relevant to

and necessary for the fair determination of théseges.

21. Based on these general findings, the Chamber ol consider whether each individual
category of documents requested relates to anlyosktissues found to be relevant to this case

and otherwise satisfies the requirements of Rulki®4

22. The Chamber recalls, as described above in thegbawwkd and submissions section, that
prior to the filing of the Motion, the Accused canted France privately but that the latter did
not respond to his requests. Once the Motion wad 6n 24 August 2009 and the Chamber
became involved, France produced one document.aduition, as part of its disclosure

obligations, the Prosecution produced two documsmtight in the Motion, as well as a number
of documents it says are related to the Motion.aAssult, the Accused withdrew his request for
documents described in categories (ii) and (v)4ilit maintains his request for documents in
other categories described above. The Chambehasefore, satisfied that the Accused has

made a reasonable effort to persuade the statevap the requested documents voluntarily.

23.  With respect to the documents requested in categdi), (i), (iv), and (xi), the
Chamber recalls France’s submission that it hascked for them but that the search has
produced no results. In response, the Accuseéy dtfan submitting that France is “likely to
have a wealth of information” relating to those egptries, has not provided any further
information on the basis of which the Chamber caddclude this to be the case. Furthermore,
the Motion connects France to the alleged armsvelddis to Tuzla only through the two

documents referred to in category (ii) of the Maotiavhich have now been provided to the

%8 See abovepara. 2.
59 Indictment, paras. 15-19, 76—83ee als®&chedules F and G of the Indictment.
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Accused by the Prosecutih. Thus, considering the lack of persuasive argunfiemh the
Accused that France in fact has the documents stegién those categories in its possession,
especially bearing in mind the submissions madd-fance that its authorities conducted a
search and were unable to find any, the Chambeotisatisfied that the Accused has made a
reasonable effort to demonstrate the existencéefdbcuments requested in those categories.
As a result, the Chamber shall not order Franatwluct yet another search for them, without
any additional specification from the Accused pioigtto particular information in France’s
possession. Accordingly, the Chamber also doesi@ed to make any findings in relation to

their relevance, necessity, and specificity.

24.  With respect to documents requested in categovi¢saNd (viii), the Chamber cannot
see how they are connected to any of the issuanatbeelevant to this case. They do not
appear to be connected to the alleged smugglirrgro$ to Srebrenica or to UN involvement in
arms smuggling, nor do they go to the shelling amighing incidents in Sarajevo. Indeed, the
Accused argues that they go to the credibilityntéinational witness&d. However, as stated
above in paragraph 19, the Chamber is not satiftfi@gthe Accused has adequately satisfied the
requirement of relevance in relation to the issdiecredibility of international witnesses.
Accordingly, the Chamber is of the view that thecAsed has failed to meet the requirements of

Rule 54bis with respect to categories (vi) and (viii) of doamis sought.

25.  With respect to documents requested in categor), ie Chamber is of the view that
they go to the issue of UN involvement in arms sghing in BiH, which has been deemed, by
majority, Judge Kwon dissenting, relevant to andessary for a fair determination of the
Accused’s case in relation to the allegations o$tage-taking made in Count 11 of the
Indictment. However, the Chamber is not satisfieat this category is specific enough. First,
the Chamber recalls that the Accused has been edtafsparticipating in a joint criminal
enterprise to take UN personnel hostage during &wyJune 1995. While documents from the
period prior to this joint criminal enterprise gezly coming into existence may be relevant to
rebut the allegations in Count 11, the Chambepixerned that this particular category covers
an expansive period of time, namely some threeaahdlf years. Second, on top of that broad
time period, the Accused also does not specify eltmuments he is seeking. In this respect,
the Chamber does not find persuasive the argumetiteo French representatives that this

particular request should be addressed to the Ukelyjndecause it is concerned with UN

€0 SeeMotion, paras. 2—11. With respect to category (xi), whichsdeith the Accused’s statements surrounding
Srebrenica events, the Chamber notes that the Proseda® provided the Accused with a number of his
intercepted conversations from that period.

%1 SeeMotion, para. 31.See alsdHearing, T. 778-780.
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document$? Indeed, it is perfectly possible that French atities are aware of, and are in
possession of, documents originating from the UNowever, the Accused’s request is not
limited merely to UN documents in French possessemd the documents sought might
originate from other organisations or states. Tihius Chamber is of the view that the lack of
specificity as to the origins of documents requistegether with the expansive time period
covered by this category, would make the searchtiese documents unduly onerous for
France, despite the fact that their subject mastesufficiently defined and relevant to this
particular case. Accordingly, the Chamber shallarder France to search for these documents

at this stage.

26.  With respect to the documents requested in caegdix) and (x), the Chamber notes
that they go to two specific shelling incidents el in the Indictment (both relating to
Markale) and to the issue of the physical perpetsabf sniping and shelling in Sarajevo,
respectively. As found above, both of those ardtarmrelevant to and necessary for a fair
determination of the Accused’s case. The Chantbalsb of the view that these documents are
defined with sufficient specificity as they are iied temporally, their subject-matter is clearly
defined, and the creators of the documents in ourestre specifically named. With respect to
category (x), specifically, while, like categoryiijvit covers a broad period of time, the factttha
it points to originator of the documents in quasti® enough, in the Chamber’s view, to narrow
it down so that the search for these documentstisinduly onerous for France. Finally, the
Chamber also considers that the Accused has madasanable effort to demonstrate the
existence of these documents and that he has sedrdue diligence in attempting to obtain
them from the Prosecution or from other states hastbeen unable to do so. Accordingly, the
Chamber considers that the Accused has satisfigbdeatequirements of Rule Fis in relation

to documents requested in categories (ix) and (x).

27. The Chamber notes the submission of the Frencleseptatives to the effect that, if
these documents exist, France is not obliged tolatis them as they relate to its national
security interest® However, the jurisprudence of this Tribunal haldat a state does not have
a blanket right to withhold the production of doamts on the basis of its national security
concerns. As held by the Appeals Chamber, if statere able to “unilaterally assert national

security claims and refuse to surrender those deatsyi this could jeopardise “the very

2 Hearing, T. 773, 775-776 (15 February 2010).

%3 See abovearas. 5, 10. The Chamber acknowledges France’s submisatoitstauthorities have searched for
some of the documents related to category (x), nameBetthat do not raise the issues of national security, but
that this search failed to produce results. Thus, thenBées ruling above in relation to category (x) of the
documents, is concerned only with the documents for whiclearels has been conducted on the basis that they
raise national security issues.
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function of the International Tribunal, and ‘defelis essential object and purpos&. ™
Accordingly, France cannot refuse to search foudzents on the basis of a blanket assertion of
national security interests. However, the Rulesvide France with an alternative because its
concerns may be addressed by recourse to Rul@s5#) to (1), which provides for various

protective measures for the documents at issue)dtiey be requested.

28. It appears to the Chamber that France’s argumeantslation to its national security

interests reveal that no search for these documeassever conducted on the basis of the
assumption that they might raise national secussyes, rather than specific knowledge of
which particular document, if any, would be so efféel. Given that France now knows which
categories of documents it should search for amtlyme to the Accused, if the search is
successful, it should provide the Chamber with dgearguments relating to its national

security interests, with a reference to the speciicuments affected, if any. Bearing in mind
that states cannot simply refuse to produce doctsr@nthe basis of national security interests,
France’s objection should also contain an indicatad whether it requests any protective

measures for particular documents.

IV. Disposition

29.  For the reasons outlined above, the Trial Chanhesuant to Article 29 of the Statute,
and Rules 54 and 3s of the Rules, hereby:

(@ GRANTS the Accused’s MotiotN PART , andORDERS as follows:

0] France shall search for documents requestethbyAccused in
categories (ix) and (x) of the Motion and shallivkl them to the
Accused by 28 July 2010;

(i) France shall indicate to the Chamber, by 8y 2010, if any of
the documents ordered to be produced are affegtetational security
concerns, or require that certain protective messbe applied to them;

and

5 Blaski Review, para. 65.
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(i)  the provisions of Rule 70 of the Rules shalpply mutatis
mutandisto the document already provided by France tcAtwised.

(b) DENIES the Motion in all other respects.

Done in English and French, the English text bainthoritative.

4

Judge O-Gon Kwon
Presiding

Dated this thirtieth day of June 2010
At The Hague
The Netherlands

[Seal of the Tribunal]
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