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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons

Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Guinal”) is seised of the Accused’s “Ninth
Motion for Finding of Disclosure Violation and fdtemedial Measures”, filed publicly with
confidential Annexes on 3 August 2010 (“Ninth Matipand the Accused’s “Tenth Motion for
Finding of Disclosure Violation and for Remedial daires”, filed publicly with confidential
Annexes on 10 August 2010 (“Tenth Motion”) (togetti®otions”), and hereby issues its

decision thereon.

. Submissions

1. In the Motions, the Accused argues that there Hmaen violations of the Tribunal’s
Rules of Procedure and Evidence (“Rules”) by th&c@fof the Prosecutor (“Prosecution”) in
relation to the late disclosure of material to hi@pecifically, the Accused alleges violations of
Rule 66(A)(ii) of the Rules in connection with ttae disclosure of a total of seven documents

by the Prosecution.

2. On 16 August 2010, the Prosecution filed the “Pcaten’s Response to Karada
Ninth Motion for Finding Disclosure Violation andrf Remedial Measures” (“Response to the
Ninth Motion”). Subsequently, on 17 August 2010e tProsecution filed the “Prosecution’s
Response to KaradZs Tenth Motion for Finding Disclosure Violation @nfor Remedial

Measures” (“Response to the Tenth Motion”).

3. In addition, on 20 August 2010, the Prosecutioadfithe “Prosecution Submission of
Report Concerning Additional Measures Related tde Ra6(A)(ii) Disclosure” (“*Additional
Measures Report”), as directed by the Chamb@he Additional Measures Report details the
progress made by the Prosecution towards complefiaaditional searches and reviews of its
databases that were implemented to ensure thababrial subject to disclosure under Rule
66(A)(ii) has been identified and disclosed to Aveused.

A. Ninth Motion

4, In the Ninth Motion, the Accused makes referercéhe disclosure by the Prosecution
on 27 July 2010 of six witness statements relatmdour witnesses after the 7 May 2009
deadline for disclosure of all Rule 66(A)(ii) magrthat was set by the pre-trial Judgelhe

! Decision on Accused’s Third, Fourth, Fifth, and Sixth Magidar Finding of Disclosure Violations and for
Remedial Measures, 20 July 2010, para. 47 (“Decision on TFoudth, Fifth, and Sixth Motions”).

2 Ninth Motion, paras. 1-2. The documents in question are ariRet Interview with KDZ578, an 18-page Record
of Interview with KDZ430, a 131-page OTP Revised Traipsaf Interview with KDZ122, a nine-page ICTY
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Accused requests that the Trial Chamber again makgecific finding that the Prosecution has
violated its obligations under Rule 66(A)(ii) oftiRules in relation to these statements, and that
it grants him an appropriate remedy, including itiedtion from the “attorney leading the
witness that disclosure is complefe”.

5. In the Response to the Ninth Motion, the Proseausioknowledges that the first five
documents should have been disclosed earlier linba been due to oversight on its fart.
However, the Prosecution states that these docsgnwvesrte identified by it as a result of the
additional measures it has implemented following Thial Chamber’s Decision on the Second
Disclosure Violation Motion, which required that itndertake further searches for Rule

66(A)(ii) material to ensure that all such matehiatl been properly disclosed to the Accused.

6. With regard to the sixth document, the Prosecutiogues that there has been no
disclosure violation as it is a document subjectdonditions imposed under Rule 70 of the
Rules, requiring authorisation by the relevant e prior to disclosure to the Accusedrhis
authorisation was received on 6 July 2010, anddtteument was disclosed to the Accused on
27 July 2010.

7. The Prosecution also submits that the Accused bassimown actual prejudice with
respect to the disclosure of the six documentsugstion, and his failure to do so precludes the
granting of a remedy by the ChamBer.In support of this submission, the Prosecutioyues
that the Accused will have sufficient time to calesi these additional materials given that the
documents in question are not lengthy and the w@feavitnesses are scheduled to be
approximately 2%, 60", 160", and 268 in the present witness calling orderin addition, it
submits that the Accused’s request for certificatibat disclosure is complete from specific

persons working in the Prosecution, is unworkable.

Witness Statement of KDZ122, a one-page OTP Informa®eport of KDZ122, and a three-page Witness
Proofing Note of KDZ450 (copies of these documents, withetkeeption of the first one, were attached in
Confidential Annex B to the Ninth Motion).

Ninth Motion, paras. 13-14.

Response to the Ninth Motion, para. 2.
Response to the Ninth Motion, para. 2.
Response to the Ninth Motion, para. 3.
Response to the Ninth Motion, para. 3.
Response to the Ninth Motion, paras. 2-3.
Response to the Ninth Motion, paras. 2-3.
19 Response to the Ninth Motion, para. 4.
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B. Tenth Motion

8. In the Tenth Motion, the Accused makes referenctheéodisclosure by the Prosecution
on 6 August 2010 of a witness statement from Tamiglova, given to the Republika Srpska’s
Ministry of Internal Affairs in 2008 The Accused once again requests that the TriairDer

make a specific finding of a violation of Rule 6§(#) in relation to this document, and that it

order “individual certifications of compliance wittisclosure requirement$?.

9. In the Response to the Tenth Motion, the Prosecuticknowledges that, due to an
oversight, the document referred to in the Tenthidohad not been disclosed when it should
have been, even though it had been in its possessice 30 March 2009. The Prosecution
again argues that the failure by the Accused tavshctual prejudice with respect to this late
disclosure precludes the granting of any remedyhieyTrial Chamber and that the Accused’s
request for certification is unworkable and shduddismissed: In support of this submission,
the Prosecution argues that the Accused will haxféicent time to consider this additional
document given that Tomislav Kavas scheduled to be approximately thé"QGitness in the

present witness calling order.
C. Additional Measures Report

10. Having found that the Prosecution had violatedditclosure obligations under Rules
66(A)(ii) and 68 in relation to a number of docurgem its Decision on Accused’s Third,
Fourth, Fifth, and Sixth Motions for Finding of Rlssure Violations and for Remedial
Measures, the Chamber required the Prosecutiorotode a detailed report by 20 August 2010
outlining the additional measures and searcheseimg@hted by it to ensure that all material
subject to its disclosure obligations had been doand provided to the Accus&d. It also
required the Prosecution to set out the timelimetlie completion of these searches and review
1

of material.” In the Additional Measures Report, the Prosecusabmits that it has “been

diligently implementing these [additional] measusgsce they were put in place in order to

1 Tenth Motion, paras. 1-2. A copy of the seven-pagerstt is attached in confidential Annex A to the Tenth
Motion.

12 Tenth Motion, para. 15.

13 Response to the Tenth Motion, para. 2.

14 Response to the Tenth Motion, paras. 2-3.
!5 Response to the Tenth Motion, para. 3.

16 Decision on Third, Fourth, Fifth, and Sixth Motions, para. B&cision on Accused’'s Seventh and Eighth
Motions for Finding of Disclosure Violations and for Rena¢dvieasures, 18 August 2020, para. 22 (“Decision
on Seventh and Eighth Motions”).

17 Decision on Third, Fourth, Fifth, and Sixth Motions, pdra. Decision on Seventh and Eighth Motions, para. 22.
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locate the few remaining Rule 66(A)(ii) items witspect to its withesses” and provides more

detail about the four additional measures it hgsémented?®

11. The first additional measure involves the completad 292 additional searches of the
Prosecution’s documentary evidence collection thhoiis Information Support Unit (“ISU”)
with “specific search criteria geared to capturenaming Rule 66(A)(i)) materials® The
Prosecution states that it has completed thesels=aand associated review with respect to the
first 83 witnesses in the current witness callimgeo (which includes all Sarajevo witnesses)
and that disclosure relating to the first 52 ofsthevitnesses has been “largely complef8dit

has estimated that “completion of the remainingdess will take approximately until the end
of October 2010” with the resulting disclosure ‘fo@d out on a rolling basis as the search

results are received™.

12. The second additional measure is the cross-cheakirgule 66(A)(ii) materials that
have been disclosed in other cases which have conwitoesses to the present dheThe
Prosecution states that this process of cross-aigpdias been completed with respect to the
first 65 witnesses to be brought at trial and #@hierr 60 witnesses in the current witness calling
order®® It indicates that the cross-checking for the rieing witnesses will be completed by
approximately the third week of September 2010, #rad the associated disclosure will be

completed within two weeks of that dafe.

13. The third additional measure is said to be a réerevof the Prosecution’s internal
spreadsheet which lists all Rule 66(A)(ii) matenialating to Prosecution witnesses in this
case” The Prosecution states that it has fully complébesi review and that the disclosure of

documents found following implementation of thisasere has been also been compléted.

14. The fourth additional measure involves the comegietiof full-text searches of

documents on the Prosecution’s internal computewaor&. The Prosecution states that these

18 Additional Measures Report, para. 1.
19 Additional Measures Report, para. 2.
20 Additional Measures Report, para. 2.
2L Additional Measures Report, paras. 4-5.
22 pdditional Measures Report, para.
% Additional Measures Report, para.
24 additional Measures Report, para.
% Additional Measures Report, para.
2 Additional Measures Report, para.
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searches have been completed for all withessepraniles an assurance that the disclosure of

any documents found following a review of thesaceaesults “will be completed shortly”.

Il. Applicable Law

15. Rule 66(A)(ii) of the Rules requires the Proseautfwithin a time-limit prescribed by
the Trial Chamber or pre-trial Judge) to make add to the Defence “copies of the statements
of all witnesses whom the Prosecutor intends td waltestify at trial, and copies of all
transcripts and written statements taken in accmelavith Rule 9dis, Rule 92ter, and Rule 92

quater.

16. Rule 68bis provides that the Trial Chamber mg@yoprio motuor at the request of either
party, decide on sanctions to be imposed on a pentgh fails to comply with its disclosure

obligations under the Rules.

[1l. Discussion

A. Ninth Motion

17. Having reviewed the first five documents referredinn the Ninth Motion, the Trial
Chamber considers that these documents are statenvbich fall within the scope of Rule
66(A)(ii).>® It follows that they should have been discloseddcordance with the 7 May 2009
deadline set by the pre-trial JudfgeWhile the first document is dated 12 May 2009 #us
post-dates the 7 May 2009 deadline, it should Hmeen disclosed as soon as possible after it
came into the Prosecution’s possession, and clyrtaell before 27 July 2010. Therefore, the
Chamber finds that the Prosecution has violatede RB8I(A)(ii) by its late disclosure of these

five documents.

18.  While the sixth document is also a statement whlobuld have been disclosed pursuant
to Rule 66(A)(ii), the Chamber recognises that®nesecution required authorisation from the
Rule 70 provider prior to its disclosure to the Ased. The Chamber notes that the original
disclosure letter from the Prosecution did not esttdtat this document required Rule 70

authorisation but merely noted that, “[t]his iteerecently produced material relating to the

27 Additional Measures Report, paras. 8-11.

23ee Prosecutor v. BlagkiCase No. IT-95-14-A, Decision on the Appellant’s Motion foe tProduction of
Material, Suspension or Extension of the Briefing Schedule Aalditional Filings, 26 September 2000, para. 15
for the definition of “witness statement”.

2 Order Following Status Conference and Appended Work Blapril 2009, para. 7.
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witness"®® The Prosecution states that such authorisatiom rereeived on 6 July 2010, but
gives no indication of when they sought the ausaion from the Rule 70 provider and also
fails to explain why there was a three-week déletween receiving this authorisation and the
disclosure of the document to the Accused on 2y 20QL0. While the statement is dated 8
April 2010 and clearly post-dates the 7 May 2008diliee, the Chamber considers that it should
have been disclosed by the Prosecution as soorossbfe after it received the required
authorisation under Rule 70, which it should haveght on 8 April 2010 or very shortly
thereafter. The Trial Chamber considers thathatvery least, the statement was not disclosed
expeditiously following receipt of the required laotisation under Rule 70 and, therefore, the

Prosecution has violated Rule 66(A)(ii) by its ldisclosure of this document.

19. Having considered the number, length and subjettemaf the six statements, and the
time available to the Accused to consider them teetbe relevant witnesses will be called to
testify, the Trial Chamber is not satisfied thad #hccused has demonstrated that he has been
prejudiced by their late disclosure. It notes ddition that, given its previous expression of
serious concern about the late disclosure to theuged of a number of documents, it instructed
the Prosecution to implement additional measuresngure the identification and disclosure of
all material in its possession which should alrehdye been disclosed to the Accused. As a
result of the implementation of these additionabmees, a number of documents have recently
been found and provided to the Accused, amongsthndie the first five documents that are the
subject of the Ninth Motion. While the Chamber eens concerned that these documents were
not disclosed earlier to the Accused, it was tekgected that a limited number of documents
would be identified and disclosed by the Proseouti® a result of the additional measures put in
place, and that this will continue until the implemtation of those measures is completed.
Should there continue to be disclosure violatiopghe Prosecution following that completion,

the Chamber will determine whether sanctions amgteuk
B. Tenth Motion

20. Having reviewed the document referred to in thetdotion, the Trial Chamber is of
the view that it is a statement which falls withive scope of Rule 66(A)(ii) and should have
been disclosed in accordance with the deadlinebgethe pre-trial Judg®. Therefore, the
Chamber finds that the Prosecution has violate@ B6{A)(ii) in relation to the late disclosure

of the one document referred to in the Tenth Motion

30 | etter dated 27 July 2010, Disclosure Batch 329, g 2opy of this letter is attached in confidential AnnexoA t
the Ninth Motion.

3l see suprafn. 28 for references to the definition of “witness eta¢nt”.
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21. Once again, taking into consideration the lengith subject matter of the statement, and
the time available to the Accused to consider fbleethe relevant witness will be called to
testify, the Trial Chamber is not satisfied thag #hccused has demonstrated that he has been
prejudiced by its late disclosure. It notes, idiidn, that the document which is the subject of
the Tenth Motion was also identified and discloasd result of the additional measures being
implemented by the Prosecution, at the Chambersction, to ensure compliance with its

disclosure obligations.
C. Additional Measures Report

22.  The Trial Chamber is mindful that over two monttas/d elapsed since 17 June 2010,
when the Prosecution was required to implementt@ddil mechanisms to address the concerns
of the Chamber about the Prosecution’s repeatelitidos of its disclosure obligatiofs.
While the Additional Measures Report indicates thate rigorous search procedures have been
implemented in an effort to identify Rule 66(A)(imaterial already in the possession of the
Prosecution, the Chamber is concerned by the Ritieats estimate that these searches will not
be fully completed until the end of October 2010d ahe implication that Rule 66(A)(ii)
disclosure to the Accused could continue for sonmspecified time, after that. This position
fails to give due weight to the importance that @leamber has consistently ascribed to the
Prosecution’s disclosure obligations and the nemdcbmpliance with the deadline set for
disclosure of Rule 66(A)(ii) materia}.

23. Continued violations by the Prosecution of its Wisare obligations may pose a
disruption to the trial schedule and the exped#ioanduct of the proceedings in this case, and
thus must cease. While the Chamber recognisesthbasearches outlined in the Additional
Measures Report will take time to complete, it measi the Prosecution that these additional
measures were only implemented and deemed necegisary the serious concerns about its
internal mechanisms and the completeness of itdodigre during the pre-trial phase of this
case® The Chamber is of the view that the recent susiparof proceedings for a period of two
weeks provides additional time in which the Prosiecushould devote resources to expediting
the implementation of the additional mechanism&ansgquently, the Chamber expects that all

searches and the resulting disclosure will be cetagby 1 October 2010 and that there will be

32 Decision on Accused’s Second Motion for Finding Disclosure affioh and for Remedial Measures, 17 June
2010, para. 15 (“Decision on Second Motion”).

33 Decision on Third, Fourth, Fifth, and Sixth Motions, para. 24riBlon on the Accused’'s Motion to Set
Deadlines for Disclosure, 1 October 2009, para. 13; DeciminSecond Motion, para. 14; Decision on Seventh
and Eighth Motions, para. 22.

34 Decision on Second Motion, para. 15.
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no further violations of the Prosecution’s disci@swobligations under Rule 66(A)(ii) after this

date®

IV. Disposition

24.  For the foregoing reasons, the Trial Chamber ntitesdisclosure violations identified
above, but given the absence of demonstrated peejud the Accused, and pursuant to

Rules 54, 66A(ii), and 6Bis of the Rules, the Trial Chamber herdbigNIES the Motions.

Done in English and French, the English text bainthoritative.

b

Judge O-Gon Kwon
Presiding

Dated this twenty-sixth day of August 2010
At The Hague
The Netherlands

[Seal of the Tribunal]

% Decision on Accused’s Motion for Suspension of Proceedir@gAugust 2010, para. 6.
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