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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘unal”) is seised of the Accused’s “Twenty-
Second Motion for Finding of Disclosure Violationcafor Remedial Measures”, filed publicly
with confidential annex on 7 October 2010 (“Tweitgeond Motion”), “Twenty-Fourth Motion
for Finding of Disclosure Violation and for RemeédidMeasures”, filed publicly on
13 October 2010 (“Twenty-Fourth Motion”), and “TwgfSixth Motion for Finding of
Disclosure Violation and for Remedial Measuredédipublicly on 28 October 2010 (together

“Motions”) and hereby issues its decision ther&on.

. Background and Submissions

1. In the Motions, the Accused again argues that thi#iceD of the Prosecutor

(“Prosecution”) has violated its disclosure obligas under Rules 66(A)(ii) and 68 of the
Tribunal’s Rules of Procedure and Evidence (“RulesEach of these Motions is addressed
below in turn. Before commencing its discussionthedd Motions, the Chamber notes that it
previously ordered the Prosecution to completsedirches for and disclosure of Rule 66(A)(ii)
materials by 1 October 203,0and that on 1 October 2010 the Prosecution stéudit had

completed the implementation of the additional meas put in place to identify and ensure the
disclosure of remaining Rule 66(A)(ii) materialsancordance with the Chamber’s order, with
the exception of four items the disclosure of whwas pending approval from the Rule 70

provider®
A. Twenty-Second Motion

2. In the Twenty-Second Motion, the Accused makesreefee to the disclosure by the
Prosecution, on 6 October 2010, of two witnessstants relating to Evert Albert Rave (“Rave
Materials”) after the 7 May 2009 deadline for distire of all Rule 66(A)(ii) material that was
set by the pre-trial Judde. The Accused submits that this late disclosure atssed the

The Accused filed the “Twenty-Third Motion for Findin§ Bisclosure Violation and for Remedial Measures”
on 12 October 2010 (“Twenty-Third Motion”) and the “Twenty-Fiflotion for Finding of Disclosure Violation
and for Remedial Measures” on 18 October 2010 (“Twenty-Fifthion. He withdrew the Twenty-Third
Motion on 27 October 2010 and the Twenty-Fifth Motion on@&ober 2010 in light of the Prosecution’s
responses thereto.

Decision on Accused’s Ninth and Tenth Motions for FindirigDisclosure Violations and for Remedial
Measures, 26 August 2010, para. 23 (“Decision on Ninth and Tertibrid?).

Prosecution Notice of Compliance with Trial Chamber'iBien Concerning Rule 66(A)(ii) Disclosure, 1
October 2010 (“Notice of Compliance”).

Twenty-Second Motion, paras. 1-2. Copies of these documanes attached in Confidential Annex B to the
Twenty-Second Motion. The two documents are Dutch MOD 8néta investigation debriefing statements.

Case No. IT-95-5/18-T 2 11 November 2010
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1 October 2010 deadline set by the Chamber foptbeision of all outstanding Rule 66(A)(ii)

material in the possession of the Prosecutionrto’hi

3. The Accused submits that the Prosecution’s neeskék consent pursuant to Rule 70
from the relevant provider, prior to disclosuretloé Rave Materials, does not excuse the delay
in disclosuré. In support of this submission he notes that theeRViaterials date back to 1995,
have been in the possession of the Prosecutiom flmng time, and that the “[rlequest for
consent to disclose the statements could and sihawiel been made long before the deadline of
1 October 2010”. In addition, the Accused submits that in any ¢vkee Rave Materials should
not have been obtained subject to Rule 70(B) pirmvisas that Rule was meant to apply to
material “used solely for the purpose of generatieyy evidence” and that the Rave Materials
did not fall into this category as Rave was an ey@ss to events in Srebrenica relevant to the

Indictment®

4, The Accused thus requests the Chamber to makedadirthat the Prosecution has
violated Rule 66(A)(ii) by failing to disclose tiRave Materials by 7 May 2009.In addition,
given the absence of any justification by the Reasien for not disclosing the Rave Materials
even by the 1 October 2010 deadline, the Accusgdests that the Chamber exclude Rave’s

testimony from the trial®

5. On 21 October 2010, the Prosecution filed the “tation’s Response to Karaélsi
Twenty-Second Motion for Finding of Disclosure \atbn and for Remedial Measures”
(“Response to Twenty-Second Motion”). It submitgtt the Rave Materials were indeed
identified as a result of the additional measutr@ésmplemented following the Chamber’s order,
and had not been identified or disclosed previoaslyhey had been missed due to oversight on

its part™*

6. The Prosecution states that its Notice of Compkahnad made reference to four items
which could not be disclosed due to pending Rulecl&arance, which included the Rave

Materials*? It sought clearance to disclose the Rave Matedal30 September 2010, received

Twenty-Second Motion, para. 13. Reference made to Deasidiinth and Tenth Motions.
Twenty-Second Motion, para. 14.

Twenty-Second Motion, para. 14.

Twenty-Second Motion, para. 15.

Twenty-Second Motion, para. 16.

19 Twenty-Second Motion, para. 16.

! Response to the Twenty-Second Motion, para. 2.

2 Response to the Twenty-Second Motion, para. 2.

© 0w N o u
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clearance on 4 October 2010, and disclosed thethetoAccused on 6 October 20%0. In

addition, the Prosecution argues that the Accusedgly claims that the Rave Materials should
not have been obtained under Rule 70(B)In support of this submission, the Prosecution
argues that when determining the application ofeRi0(B), the Chamber is only required to

enquire whether the information in question wawioled on a confidential basis.

7. The Prosecution also submits that the Accused bdaemonstrated any prejudice with
respect to the late disclosure of the Rave Materiahd his failure to do so precludes the
granting of a remedy by the Chambgrln support of this submission, the Prosecutiajues
that the Accused will have sufficient time to calesithese additional materials given that they
are “not lengthy” and that the witness is approxeha 210" in the current witness calling
order’’ Finally, the Prosecution submits that the reqémsexclusion of the testimony of the

witness should be dismissed as premattre.
B. Twenty-Fourth Motion

8. In the Twenty-Fourth Motion, the Accused allegest tiine Prosecution violated Rule 68
of the Rules by failing to disclose “as soon aspcable” a memorandum dated 5 March 1992,
prepared by Cyrus Vance, in which it is recordeat,tht a meeting on that date, the Accused
denied any involvement in the erection of barricade Sarajevo at the time (“Vance
Memorandum”)® The Accused submits that the late disclosurd@fMance Memorandum to
him on 8 October 2010 prevented him from usingdbeument during his cross-examination of
Herbert Okun and Colm Doyle, who testified abow same meeting and made no reference to

his denial of responsibility for the erection oétharricade&’

9. The Accused, by reference to the “Prosecution’sSOlidated Response to Karadi
Eighteenth and Nineteenth Motions for Finding odosure Violation” filed on 11 October
2010, argues that the Prosecution has demonsttateldngerous and misguided concept of

disclosure and fair trial” by suggesting that theses no violation of its disclosure obligations

13 Response to the Twenty-Second Motion, para. 2.
14 Response to the Twenty-Second Motion, para. 4.

!> Response to the Twenty-Second Motion, para. 4, wihieh alia citesProsecutor v. Slobodan MiloéyiCase
No. IT-02-54-AR 108is & AR73.3, Public Version of the Confidential Decision on fnéerpretation and
Application of Rule 70, 23 October 2002, para. 29 (“Decisiointerpretation of Rule 70”).

16 Response to the Twenty-Second Motion, paras. 1, 3.
" Response to the Twenty-Second Motion, para. 4.
18 Response to the Twenty-Second Motion, para. 5.

19 Twenty-Fourth Motion, para. 1. A copy of the memorandum atched in Annex A to the Twenty-Fourth
Motion.

20 Twenty-Fourth Motion, paras. 3-9. The Accused also nashe could have used the document to demonstrate
that Okun “had not faithfully recorded that denial in hieay'.
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under Rule 68 given that its necessary searchedéan delayed by the specific requests for

disclosure of material made by him pursuant to R6iB)?*

10. He also argues that, given the Prosecution knew wWwmuld lead evidence about the

barricades and the 5 March 1992 meeting for “yearsl had known since at least May 2009
that Herbert Okun and Colm Doyle would be testifyabout these issues, the failure by it to
search for and disclose exculpatory material mdato the barricades and the 5 March 1992

meeting until after Herbert Okun and Colm Doyle hestified is “inexcusable®

11. The Accused requests that the Chamber make a @iridat the Prosecution has violated
Rule 68 by failing to disclose this material asrs@as practicable, and to order the Prosecution
“to complete all Rule 68 disclosure by 17 Decemb@t0, save for items which could not
otherwise have been identified through the exercibalue diligence® In addition, the
Accused requests that the memorandum referred toeirmwenty-Fourth Motion be admitted
from the bar table and requests a three-month sagpeof the trial to “review and assimilate

the late disclosure, both under Rule 66(A)(ii) &de 68"

12. On 26 October 2010, the Prosecution filed the “©caton’s Consolidated Response to
Karadzt's Twenty-Third and Twenty-Fourth Motions for Fimgi of Disclosure Violation and
for Remedial Measures” (“Response to Twenty-Thirtd al'wenty-Fourth Motions”). The
Prosecution submits that the Vance Memorandum visdoded to the Accused as soon as
practicable and that, therefore, there has beemialation of Rule 68 in relation to & It
characterises the Vance Memorandum as a Rule 40wt but provides no details as to when
clearance for disclosure was sought and receiveti wéspect to this documefit. The
Prosecution further argues that there was no disoboviolation with respect to the Vance
Memorandum because its approach of actively comtysiearches of “its enormous evidence
collections” to identify Rule 68 materials has be#requently interrupted by Karad?s
complex and wide-ranging, often urgent Rule 66(Bjuests related to a huge variety of

issues™’

2 Twenty-Fourth Motion, paras. 11-12.

2 Twenty-Fourth Motion, para. 13.

2 Twenty-Fourth Motion, para. 17.

%4 Twenty-Fourth Motion, paras. 18-19.

% Response to Twenty-Third and Twenty-Fourth Motions, para. 4.
% Response to Twenty-Third and Twenty-Fourth Motions, para. 4.
2" Response to Twenty-Third and Twenty-Fourth Motions, para. 4.

Case No. IT-95-5/18-T 5 11 November 2010
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13. The Prosecution also challenges the Accused’s tasséhat the Vance Memorandum
constitutes Rule 68 material with respect to Okuarsl Doyle’s evidenc®. It submits that
since the Accused was present at the meeting eeféorin the Vance Memorandum, there was
nothing to prevent him, during his cross-examimatmf both witnesses, from raising “his
asserted denial of involvement” in the establishintérthe barricades, and that he failed to do
so?® The Prosecution further argues that the Accisseliimed lack of involvement in the
establishment of the barricades in early March 1882s not undermine the independent

evidence which suggests that the barricades woljd® dismantled on his ord&.

14.  The Prosecution also submits that the Accused bdamonstrated any prejudice with
respect to the disclosure of the Vance Memorandamd, his failure to do so precludes the
granting of a remedy by the Chamber and nullifiag alaim of a fair trial violatiorf* In
response to the Accused’s request that the Vancaedvendum be admitted from the bar table,
the Prosecution argues that the matters discubseein can be “put to other withesses” and the

document itself can be tendered as an exhibitattitme>?

15.  The Prosecution refers to the continuing naturésadisclosure obligation under Rule 68
and the decision of the Chamber that “[flor thiasen alone it would be against the practice at
the Tribunal, and impractical, to impose a deadiipen the Prosecution to fulfil its obligation
of disclosure of exculpatory material” in suppdkrite submission that the Accused’s request for
such a deadline should be dismis&&dt also argues that the Accused has failed tstambiate
how the disclosure of the Vance Memorandum purstaRiule 68 in October 2010, justifies a

suspension of the triaf.
C. Twenty-Sixth Motion

16. In the Twenty-Sixth Motion, the Accused argues thatre has been a violation of Rule
68 of the Rules in connection with the disclosurey lthe Prosecution, on
13 and 22 October 2010, of documents amounting}@76 pages (“Additional Materials®.

28 Response to Twenty-Third and Twenty-Fourth Motions, paras. 5-6.
29 Response to Twenty-Third and Twenty-Fourth Motions, paras. 5-6.
% Response to Twenty-Third and Twenty-Fourth Motions, para. 6.
31 Response to Twenty-Third and Twenty-Fourth Motions, para. 7.
32 Response to Twenty-Third and Twenty-Fourth Motions, para. 7.

% Response to Twenty-Third and Twenty-Fourth Motions, paraiti®g Decision on Accused’s Motion to Set
Deadlines for Disclosure, 1 October 2009, para. 19 (“Datish Deadlines for Disclosure”).

34 Response to Twenty-Third and Twenty-Fourth Motions, pard.H& Prosecution also repeats its submission that
the Rule 66(A)(ii) materials which had been previouslyldsed was limited, had been provided well in advance
of the relevant witness’ testimony and that thereforeetivesis no basis for the suspension of trial for three
months.

35 Twenty-Sixth Motion, para. 1.
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These Additional Materials apparently came fromsame source as documents disclosed to the
Accused on 31 August 2010. The source was a canard drive seized by the Serbian
Ministry of Interior (“MUP”) from the premises of ilagomir Péanac on 2 December 2009, and
addressed by the Chamber in the “Decision on thmiged’'s Seventeenth Motion for Finding of
Disclosure Violation and for Remedial Measures” 1 September 2010 (“Decision on
Seventeenth Motion”). The Accused submits thatsénen-and-a-half month delay from when
the Additional Materials were received by the Poos®n on 9 March 2010, until their
disclosure in October 2010, demonstrates that theeleution has violated its obligation under

Rule 68 to ensure that such material be disclosesban as practicabfe.

17. Having conducted a limited examination of somehef Additional Materials disclosed,
the Accused points to four examples of documentsclwihe submits are potentially
exculpatory’’ He also submits that, given their disclosure pans to Rule 68, the Prosecution
has also acknowledged their “likely exculpatoryunat3® He refers to a previous decision of
the Chamber to suspend the trial for five workirygl irrespective of whether there had been a
Rule 68 violation, to allow him and his team toiesv 5,740 pages of potentially exculpatory
material which had been disclosed to him in Aug2&t0* He uses this as a basis for his
request for an immediate suspension of at leasw@rking days in order to review the
Additional Materials'® In addition, he requests that the Prosecutiomrdered to notify the
defence and the Chamber in the future if and wheames into possession of any collections of

documents which may include exculpatory matéfial.

18. On 29 October 2010, the Prosecution filed the “®cason Response to Twenty-Sixth
Motion for Finding of Disclosure Violation and f&emedial Measures” (“Response to Twenty-
Sixth Motion”). It submits that it has compliedtiits Rule 68 disclosure obligations with
respect to all of the material contained on the mater hard drive seized by the MUP and
provided to ICTY Field Office in Belgrade on 9 Mar2010 (“Hard Drive Material”), which
includes the Additional Materiafé. The Prosecution argues that the Accused’s redaesin
adjournment to review the Additional Materials @ in the interests of justice on the basis that

the Accused has been provided with “comprehensind aearchable indices of these

% Twenty-Sixth Motion, paras. 4,6.

37 Twenty-Sixth Motion, para. 7. The documents citedgeltly affect the credibility of witness Bakir Nakas,
demonstrate the use of civilian facilities in Sarajevonigary installations, relate to the smuggling ofmarto
the safe area of Srebrenica, and the large numbd&esrfian Army soldiers in Srebrenica and attacks launched
from the enclave against Serb villages.

3 Twenty-Sixth Motion, para. 8.

% Twenty-Sixth Motion, para. 10.

0 Twenty-Sixth Motion, paras. 10-11.
“1 Twenty-Sixth Motion, para. 12.

Case No. IT-95-5/18-T 7 11 November 2010
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documents” and that the majority of them relate the Srebrenica and Municipalities’
components of its cadd. The Prosecution acknowledges that a limited nurobelocuments—
between 350 and 400 are relevant to the Sarajewpaoent of the case, but suggests that they
are “easily identifiable and clearly described ba indices, which will enable the Accused and
his Defence team to target their review of thoseudwents which are relevant to evidence of
upcoming witnesses* On this basis the Prosecution submits that itoisin the interests of

justice to grant the “exceptional measure” of ajpaghment as requested by the Accu$ed.

19. The Prosecution notes its earlier clarificationt ths review and indexing of the Hard
Drive Material was ongoing in light of previouslgentified technical difficulties, and that all
this material would be disclosed in two batcffesThe Additional Materials were disclosed
following the completion of that process. The Rmsgion refers to the Decision on Seventeenth
Motion, where the Chamber found that, as of 31 Au@®10, there had been no breach of Rule
68 with respect to the Hard Drive Mateffal.lt submits that since that date it has continteed
act in good faith and has taken “all reasonable puadticable steps to ensure that the Hard
Drive Material was reviewed, indexed and disclogethe Accused as soon as practicafife”.
In support of this submission, the Prosecution mast“significant additional resources” that it
has devoted to the exercise and the steps it thas tlb ensure that when the Additional
Materials were finally disclosed they were fulljdexed for the assistance of the Accused and

his defence teafi.

1. Applicable Law

20. Rule 66(A)(ii) of the Rules requires the Proseaut{within a time-limit prescribed by
the Chamber or pre-trial Judge) to make availabbaé Defence “copies of the statements of all
witnesses whom the Prosecutor intends to calldtifyeat trial, and copies of all transcripts and

written statements taken in accordance with Rulbi§2Rule 92ter, and Rule 92juatef. The

2 Response to Twenty-Sixth Motion, para. 1.

“3 Response to Twenty-Sixth Motion, para. 2.

4 Response to Twenty-Sixth Motion, para. 3.

“5 Response to Twenty-Sixth Motion, paras. 3, 13-14.
6 Response to Twenty-Sixth Motion, para. 6.

4" Response to Twenty-Sixth Motion, para. 11.

“8 Response to Twenty-Sixth Motion, para. 12.

9 Response to Twenty-Sixth Motion, para. 12.
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42782

applicable deadline for the disclosure of all matefalling within Rule 66(A)(ii) in this case
was 7 May 2008°

21. Rule 68 imposes a continuing obligation on the &aton to “disclose to the Defence
any material which in the actual knowledge of threscutor may suggest the innocence or
mitigate the guilt of the accused or affect thedibitity of Prosecution evidence® In order to
establish a violation of this obligation by the &oution, the Defence must “presenrana
facie case making out the probable exculpatory or ntifiganature” of the materials in
questior?? The Chamber has previously outlined the Appedlaniber’s jurisprudence on the
scope and application of the obligation to discl@esoon as practicable” exculpatory material

under Rule 68% That discussion will not be repeated here.

22.  Rule 70(B) provides that if the Prosecution is osgession of information which has
been provided to it on “on a confidential basis amch has been used solely for the purpose of
generating new evidence, that initial informatiamdats origin shall not be disclosed by the
Prosecutor without the consent of the person atygmtoviding the initial information...”. The
Appeals Chamber has recognised that while the Chaimds the authority to assess whether
information has been provided in accordance witteR@(B), “such enquiry must be of a very
limited nature: it only extends to an examinatiohwhether the information was in fact

provided on a confidential basis. >*.

23.  Rule 68bis provides that a Trial Chamber maypprio motuor at the request of either
party, decide on sanctions to be imposed on a pentgh fails to comply with its disclosure
obligations under the Rules. In determining thprapriate remedy (if any), the Chamber has to
examine whether or not the accused has been prefudiy a breach of these disclosure

obligations>>

24.  Finally, with regard to the relief requested by Aezused in the Twenty-Fourth Motion,
the Chamber also recalls that Rule 89(C) of the&ptovides that “[a] Chamber may admit any

relevant evidence which it deems to have probatalee” and thus allows for admission of

0 Order Following Status Conference and Appended Work BlApyil 2009, para. 7.

51 Decision on Deadlines for Disclosure, para 19, ciBngsecutor v. Blaskj Case No. IT-95-14-A, Judgement, 29
July 2004, para. 267 BlaSki¢ Appeals Judgement”).

52 prosecutor v. Kordi and Cerkez,Case No. IT-95-14/2-A, Judgement, 17 December 2004, paga(‘Hordi ¢
and CerkezAppeals Judgemeht

53 Decision on Accused’s Seventeenth Motion for Finding of Dmale Violation and for Remedial Measures, 29
September 2010, paras. 14-17.

*4 Decision on Interpretation of Rule Ffara. 29.
% Kordi¢ and CerkezAppeals Judgement, para. 1Baski: Appeals Judgement, para. 268.

Case No. IT-95-5/18-T 9 11 November 2010
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evidence from the bar table, without the need tmoéuce it through a witnes8. Once the
requirements of Rule 89(C) are satisfied, the Chantias the discretionary power over the
admission of evidence, which includes the abildyekclude evidence if its probative value is
substantially outweighed by the need to ensureimtfial pursuant to Rule 89(3). In
accordance with the Chamber's “Order on Procedwure Gonduct of Trial”, issued on
8 October 2009 (“Order”), the party requesting a#ioin of evidence from the bar table is
required to:

(i) provide a short description of the documentiich it seeks admission; (ii) clearly specify
the relevance and probative value of each docuni@nexplain how it fits into the party’s case,
and (iv) provide the indicators of the documentithenticity®®

I1l. Discussion

A. Twenty-Second Motion

25.  Having reviewed the Rave Materials, the Chambef the view that they are statements
which fall within the scope of Rule 66(A)(ii) oféhRules’® Therefore, they should have been
disclosed in accordance with the 7 May 2009 deeaddiet by the pre-trial Judge. The Rave
Materials are dated 30 August 1995 and 3 Octob®5b 18spectively, and were not disclosed to
the Accused until 6 October 2010. The Prosecutias not clarified when they came into its

possession. In light of this, the Chamber consideappropriate to presume that the Rave
Materials were in the possession of the Proseclt@are the 7 May 2009 deadline, and it will

proceed on that presumption.

26. The Chamber recognises that the Prosecution's®of Compliance made reference
to items which could not be disclosed by the 1 ©eta2010 deadline for the completion of
additional measures to identify and disclose anyaiaing Rule 66(A)(ii) material due to

pending Rule 70 clearance, and that the disclostithe Rave Materials was subject to the
consent of the relevant Rule 70 provif®rOn 26 August 2010, the Chamber clearly ordered th

Prosecution to complete “all searchasd the resulting disclosure” of any remaining Rule

56 Decision on Deadlines for Disclosure Decision on Accusétbtion to Set Deadlines for Disclosure, 1 October
2009, para. 10; Decision on Second Prosecution Bar Table iMotidhe Admission of Bosnian Serb Assembly
Records, 5 October 2010 (“Decision on Second Bar Table Mdtiparas. 5-7.

5" Decision on Second Bar Table Motion, para. 6.
%8 Order, Appendix A, Part VI, para. R.

¥ prosecutor v. Blaskj Case No. IT-95-14-A, Decision on the Appellant’'s Motion the Production of Material,
Suspension or Extension of the Briefing Schedule, and AdditiFilings, 26 September 2000, para. 15.

Case No. IT-95-5/18-T 10 11 November 2010
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66(A)(ii) material by 1 October 2019. It was thus incumbent upon the Prosecution, as 88

the Rave Materials were identified as having fatetiave been disclosed in a timely manner, to
obtain the necessary Rule 70 clearance as a nwttargency so that they could then be
disclosed to the Accused by 1 October 2010. Than@er, however, accepts that the
Prosecution sought and obtained Rule 70 clearamc¢hé disclosure of the Rave Materials

immediately upon their discovery.

27.  This does not, however, excuse the delay in orilyimdentifying the relevant documents
and requesting that clearance so that they couldidgmbosed in accordance with the May 2009
deadline. The Prosecution itself acknowledges tatRave Materials had not been disclosed
earlier due to oversight on its p&ft. Therefore, the Chamber finds that the Prosecthias
violated Rule 66(A)(ii) by failing to disclose tlitave Materials in accordance with the deadline

set by the pre-trial Judge.

28. Having considered the length of the Rave Materials] the time available to the
Accused to consider them before the affected witnval be called to testify, the Chamber is
not satisfied that the Accused has been prejudigetieir late disclosure. The Chamber recalls
that pursuant to Rule 89(D) it “may exclude evidentits probative value is substantially
outweighed by the need to ensure a fair trial” follows, that in the absence of demonstrated

prejudice, there is no justification for the exatusof the testimony of this witness.
B. Twenty-Fourth Motion

29. The Vance Memorandum reports on a series of meetielyl in Belgrade and Sarajevo
on 4 March and 5 March 1992. It includes a seatiemmeetings held to discuss the tensions in
Bosnia and Herzegovina at the time, and recordghieaAccused “denied any involvement with
the erection of the barricades which completelyalyaed Sarajevo last Monda$?. The
Chamber is satisfied that this statement whichexwds a denial of responsibility at the earliest
opportunity, if read in conjunction with other egitte which demonstrates that the Accused
was not involved in the erection of the barricagteSarajevo is potentially exculpatory and it
should, therefore, have been disclosed to the Acttss soon as practicable” pursuant to Rule
68.

0 In assessing whether the Rave Materials benefit fronpritiections afforded by Rule 70(B), the Chamber only
needs to be satisfied that it was actually provided on a cotifidi®asis: Decision on Interpretation of Rule 70,
para. 29.

%1 Decision on Ninth and Tenth Motions, para. 23.
%2 Response to the Twenty-Second Motion, para. 2.
% Twenty-Fourth Motion, Annex A, p. 2.
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30. The Vance Memorandum is dated 5 March 1992, awdstnot disclosed to the Accused
until 8 October 2010. The Prosecution has agairstaded when it came into its possession. In
light of this lack of clarification by the Prosemirt and the date of the Vance Memorandum, the
Chamber considers it appropriate to presume thatvas not recently acquired by the

Prosecution, and it will proceed on that presunmptio

31. While the Chamber appreciates the burden placetth@iProsecution by the Accused’s
multiple Rule 66(B) requests, the obligation to ctise potentially exculpatory material
pursuant to Rule 68 is independent of that burdem the Chamber does not accept that
compliance with the Rule 66(B) requests is a sattsty explanation for delay in disclosing
Rule 68 material. On the understanding that atantial number of months, if not years, passed
between the Prosecution’s acquisition of the Vahtmmorandum and its disclosure to the
Accused, the Chamber finds that it was not disclos&es soon as practicable” and that,

therefore, the Prosecution violated its Rule 6&galblon in relation thereto.

32. This late disclosure prevented the Accused frorerrifg to the Vance Memorandum
during his cross-examination of witnesses Okun Bogle. However, having reviewed the
Vance Memorandum and the content of the testimdr9kun and Doyle, the Chamber is not
satisfied that the content of the Vance Memorandanof such significance that its late
disclosure had a detrimental effect on his crossremation of those witnesses or has prejudiced

the Accused’s general approach to cross-examinatibis overall defence strategy.

33. The Chamber remains deeply disturbed, nonethddgsthie continuing violations of the
Prosecution’s disclosure obligations, under botleRié(A)(ii) and Rule 68, and the cumulative
effect of the same. While the Prosecution’s obiigyato identify and disclose potentially
exculpatory material pursuant to Rule 68 is an amgoone, the Chamber has already
emphasised that “this process should now have beempleted and that all Rule 68 material
currently in the possession of the Prosecutitiould have been disclosed to the Accuéd”.
The Chamber had directed the Prosecution as emrly@ctober 2009 to expedite its search for
exculpatory materials contained in its collectimfsevidence® The position taken by the
Prosecution that Rule 68 “searches on witness’ssamnust be necessarily conducted proximate
to the witness’s testimon?f’ is not consistent with the decision of the Chantbeat with the
exception of new materials or material recentlyereed by the Prosecution, the disclosure of all

Rule 68 material should have been complete.

% Decision on Accused’s Third, Fourth, Fifth and Sixth Mo$ for Finding of Disclosure Violations and for
Remedial Measures, para. 25 (“Decision on Third tohSiotions”), (emphasis added).

55 Decision on Deadlines for Disclosure, 1 October 2009, péra.
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34.  With respect to the Accused’s request for the asiimisinto evidence of the Vance
Memorandum from the bar table, the Chamber is f&atighat, as it is concerned with his
knowledge of and actions with respect to the tersio and around Bosnia and Herzegovina,
and Sarajevo, following the referendum in April 29% is relevant and has probative value in
relation to this case. However, as set out clegrlyhe Order, it is incumbent on the party
tendering any document from the bar table to erplww it fits into its cas€’ This is a
different and additional requirement than descghihe relevance and probative value of the
document to the case overall, and is essentiarisuring that the document is properly placed
in context. The Chamber is not satisfied that Aoeused has met this requirement in this
instance, and will, therefore, deny the admissiin evidence of the Vance Memorandum at
this stage. The Chamber notes that this does mevept the Accused tendering the Vance

Memorandum through an appropriate witness in cmwuirt a future bar table motion.
C. Twenty-Sixth Motion

35. Having reviewed the four examples identified in Tiveenty-Sixth Motion, the Chamber
finds that at least some of the Additional Matexiafe potentially exculpatory. It follows that
these documents should have been disclosed todtiesAd “as soon as practicable” pursuant to
Rule 68. Indeed, in disclosing all this materiafquant to Rule 68, the Prosecution appears to
acknowledge its potentially exculpatory nature.it$nDecision on the Seventeenth Motion, the
Chamber already recognised that the fragmentedenafuthe Hard Drive Material necessarily
delayed its review, indexing and disclosure byRhesecutior?® However, while the Chamber
and the Accused were under the impression thatetfiew of the Hard Drive Material and the
resulting disclosure had been completed on 31 Aug0$0, the Prosecution has clarified that

this process was ongoing at that date.

36. The Chamber acknowledges that the Prosecution Gtabe expected to disclose
material which despite its best efforts it has Ine¢n able to review and asse¥s'In assessing
the sufficiency of the efforts of the Prosecutibe Chamber will consider whether it took “an
inordinate amount of time before disclosing matariahis case, and [whether the Prosecution]

has failed to provide a satisfactory explanatiarttie delay”°

%6 Response to Twenty-Third and Twenty-Fourth Motions, para. 8.

67 SeeDecision on Prosecution’s Bar Table Motion for Admission ofilan Serb Assembly Sessions, 22 July
2010, para. 11; Decision on the Prosecution’s First BakeTdlotion, 13 April 2010, para. 15.

%8 Decision on Seventeenth Motion, para. 21.

% Prosecutor v. Krsti, Case No. IT-98-33-A, Appeals Judgement, 19 April 2004a.pa97 (Krsti¢ Appeals
Judgement”)Blaské Appeals Judgement, paras. 274-275.

0 Krsti¢ Appeals Judgement, para. 18@rdi¢ and CerkezAppeals Judgement, para. 209.
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37. The Hard Drive Material was provided to the ICTYfiCé in Belgrade by the Serbian
MUP on 9 March 2010, and arrived in The Hague onMe8ch 2010. The first batch of
documents from the Hard Drive Material was disaibgethe Accused on 31 August 2010 and
the Additional Materials were disclosed in two les on 13 October and 22 October 2010.
The Prosecution was forced to implement an additioeview protocol to address and isolate
potentially privileged defence material identified the over 10,000 files found on the Hard
Drive Material. In addition, the highly fragmentedture of the documents, with each page
saved as a separate file, delayed the Prosecutiemisw and disclosure of the Hard Drive
Material. The Chamber finds that the additionad twonths following the disclosure of the first
batch of the Hard Drive Material until the compléisclosure of all that material in late October
2010 is satisfactorily explained by the technicedgesses that the Prosecution needed to go
through to review, reformat, and index the materidTlhe Chamber is satisfied that since
31 August 2010, the Prosecution has acted in gaitid &nd taken all reasonable steps to ensure
that the Additional Material was disclosed to thecAsed as soon as practicable. Therefore, the
Chamber finds that despite the considerable deédwed®en receipt of the Additional Material
and its disclosure to the Accused, the Prosecutiomot breach Rule 68 with respect to these

documents.

38. However, the Chamber considers that it is preferdé the Prosecution to inform the
Accused, and Chamber, whenever a large collectioluding potentially exculpatory material
comes into its possession. Thus, while the Prdgecmay not be able to disclose such material
to the Accused until such time as it has all beecgssed and reviewed, the Accused would at

least be put on notice of its existence and gemeraent.
D. Suspension of Proceedings

39. The Chamber has recently emphasised that it has/égctaken steps to protect the
Accused’s fair trial rights”, including orderingghiProsecution to implement additional measures
to bring an end to the pattern of disclosure viotet and ensuring that “the Accused has
sufficient time to review the disclosed materialdancorporate it, if necessary, into his defence
strategy and cross-examination of the affected estes”’ This included an order that no
witness affected by late disclosure of Rule 66({)tiaterial should be called to testify before
31 January 2011, to ensure that the Accused wie fsufficient time to consider the recently

disclosed materials.

" Decision on Accused’s Eighteenth to Twenty-First Risafe Violation Motions, 2 November 2010, paras. 42-43
(“Decision on Eighteenth to Twenty-First Motions”).
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40. The Chamber has previously stated that the Accdses not have a “right to have
reviewed before the trial begiradl Rule 68 material disclosed to him, although cleaxch
material should be disclosed to him as soon asidantified by the Prosecution and he should
be able to seek appropriate relief from the Charsbeuld he be provided with Rule 68 material
shortly before, or during the trial, which impadis cross-examination or examination of
witnesses™? It follows that it is not necessary for the trialbe suspended whenever new Rule
68 material is provided to the Accused and thatdseany counsel representing an accused
person at this Tribunal, must be able to considawlyrprovided Rule 68 material on a
continuing basis as part of his ongoing trial prapans. However, given the sheer volume of
the Additional Materials, on 2 November 2010, thea@ber issued an oral ruling in which it
held that it was in the interests of justice foe foroceedings to be suspended temporarily to
allow the Accused and his team to review and ino@e the large volume of potentially
exculpatory documents into “his ongoing cross-exation of the Prosecution witnesses and

preparations for the Defence phase of the c&se”.

41. In deciding to suspend the proceedings, the Chamlsertook into consideration “the
significant number of violations” by the Prosecautiof its disclosure obligations under Rules
66(A)(ii) and 68 of the Rules which have been fotmdate in this casé. The Chamber recalls
that it has issued nine previous decisions pertgirio the Accused’s disclosure violation
motions and has found disclosure violations to haeen established with respect to multiple
documents referred to in 18 of those motions. Mihdf this, the Chamber held that “[w]hile,
individually, it may be said that the Accused hassuffered prejudice by the late disclosure of
certain documents, the Chamber is increasinglybtealiby the potential cumulative effect of
such late disclosure® For this reason, in combination with the largéume of the Additional
Materials which have been recently disclosed toAbeused, the Chamber determined that a

period of suspension of one month is in the ovémédirests of justice.

42. The Chamber has recently emphasised that the Rrtaw®s pre-trial disclosure
obligations extended to the disclosure of all R&6€A)(ii) material pertaining to Rule 9%is
witnesses“reserve” witnesses and witnesses called befa@éniplementation of the “additional
measures” by the Prosecutitfh. Therefore, the Prosecution was required to dégclall Rule
66(A)(ii) material relating to these witnesses by the 1 Gut@®10 deadline set by the

Chamber for the completion of all additional seascland disclosure of outstanding Rule

"2 Decision on the Accused’s Motion for Postponement aflT#6 February 2010, para. 33.
7% 3 November 2010, T. 8907.

43 November 2010, T. 8907-8908.

’® 3 November 2010, T. 8908.
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66(A)(ii) materials. Due to the failure by the Begution to appreciate the breadth and
scope of its disclosure obligations under Rule §@{A and thus to disclose this material
by 1 October 2010, the Chamber ordered them tackdar and disclose this material by
30 November 201" While the Chamber will not revise this deadline, in tigh the recent
adjournment of proceedings, the Chamber expectstitieaProsecution will utilise the time
available to it as a result of the adjournment xpeglite its search for and disclosure to the
Accused of this material. The Chamber also engmsdhe Accused to use the adjournment to

review any additional Rule 66(A)(ii) material whialay be disclosed to him during this period.

43. The Chamber is deeply troubled by the manner ircwhbisclosure has been carried out
by the Prosecution in this case, during both the-tpal and trial phases. It reminds the
Prosecution that the sheer volume of material todiselosed is related to the size and
complexity of this case, which is largely of its mwreation. Indeed, the Chamber urged the
Prosecution, in the pre-trial stage, to seriouslysider reducing the scope of the Indictment or
indeed to divide the case into separate piecesileVilie Prosecution did select certain crime
sites and incidents for which it would not bringdmnce at trial, this did not constitute a major
reduction in the overall size of the case. Morepaethis stage in the life of the Tribunal, the
Chamber would expect that the procedures in plas@lé the Office of the Prosecutor for

ensuring absolute compliance with its disclosurdigaion in all cases should function

efficiently and properly, rather than in the unsi@ttory manner evident in this case. The
Chamber trusts that the Prosecutor himself, aloitig ks staff, will do his utmost to ensure that

the progress of this case is not further hindereldte disclosure.

V. Disposition

44.  For the foregoing reasons, the Trial Chamber ntitesdisclosure violations identified
above and, pursuant to Rules 54, 66(A)(ii), 68 68dis of the Rules, herebERANTS the
MotionsIN PART, and:

a) ORDERS that, with the exception of new materials or malereécently received by
the Prosecution, the search for and disclosureoténpially exculpatory materials

pursuant to Rule 68 be completed by 17 Decembed;201

’® Decision on Eighteenth to Twenty-First Motions, paras33538.
" Decision on Eighteenth to Twenty-First Motions, para. 39.
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b) ORDERS the Prosecution to notify the Accused if it comet® ipossession of any
further collections of documents which may incly¢entially exculpatory material;

and

c) DENIES the Motions in all other respects.

Done in English and French, the English text beiathoritative.

T

Judge O-Gon Kwon
Presiding

Dated this eleventh day of November 2010
At The Hague
The Netherlands

[Seal of the Tribunal]
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