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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internatiortdimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘iunal”) is seised of the “Third Prosecution
Motion for Leave to Amend its Rule @ér Exhibit List with Confidential Appendix A”, filedby
the Office of the Prosecutor (“Prosecution”) on B8cember 2010 (“Motion”), and hereby

renders its decision thereon.
I. Background and Submissions

1. On 18 May 2009, the Prosecution filed its “SubnaesPursuant to Rule 6&r (E)(i)-
(iii)”, with partly confidential Appendix lll, cordining a list of exhibits which it intended to
offer into evidence in these proceedings. On 8ot 2009, the Trial Chamber rendered its
“Decision on the Application of Rule #8s’ in which it ordered the Prosecution to file aisad
Rule 65ter exhibit list after removing those exhibits relatedthe 62 witnesses removed from
its witness list In compliance with this decision, the Prosecutfided the “Prosecution’s
Submission of its Revised @Br Exhibit List with Confidential Appendix A” on 19 €ober
2009. On 14 December 2009, the Prosecution filedotion seeking leave to supplement its
exhibit list (“First Motion”), which was granted bthe Chamber in a decision issued on
18 March 2018. In accordance with that decision, the Prosecttled a consolidated Rule 65
ter exhibit list on 31 March 2010 (“Revised Exhibitst)). On 17 May 2010, the Prosecution
filed the “Second Prosecution Motion for Leave tménd its Rule 65 ter Exhibit List (Mladi
Notebooks)”, which was granted by the Chamberdedision issued on 22 July 2010.

2. In the Motion, the Prosecution requests the Trizu@ber's permission to further amend
its Revised Exhibit List. In particular, the Proggon seeks leave to add 123 proposed exhibits
listed in confidential Appendix A of the Motiont dubmits that all of the proposed exhibits are
relevant and of sufficient importance to justifyeithlate addition to the Revised Exhibit List.
The Prosecution further submits that adding theitstexhibit list “will enable the Prosecution
to present a more complete set of material relewauct probative to the allegations in the
Indictment” and will not cause any prejudice to tkecused because all of the items have been
disclosed to the Accused and “this request is filedl before any of the items are proposed to

be used in court’.

! Decision on the Application of Rule s, 8 October 2009, para. 10.

2 Decision on the Prosecution’s Motion for Leave to Fiupplemental Rule 6@r Exhibit List, 18 March 2010
(“First Decision”).

% Decision on the Second Prosecution Motion for Leave to AmerRuile 65 ter Exhibit List (MladiNotebooks),
22 July 2010 (“Second Decision”).

4 Motion, para. 1.
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3. According to the Prosecution, the additional preabsexhibits it seeks to include in its
exhibit list fall into two broad categories: (a) ¥éms obtained by the Prosecution after
14 December 2009, when it filed the First Motiomda(b) 86 items determined by the
Prosecution to be relevant on the basis of itsicoatl analysis of material in its possessioim.
confidential Appendix A of the Motion, the Prosdountprovides the following information for
each proposed addition to its Revised Exhibit L{a): the date the item was obtained by the
Prosecution; (b) the date it was disclosed to theused; (c) the reason it was not included on
the Prosecution’s original Rule @é&r exhibit list; (d) the witness(es) who will commennt the

proposed item; and (e) its relevance to the caamstthe Accused.

4, The Prosecution asserts that each proposed itersidgraficant probative value to a live
or anticipated issue in the case and/or to the seds participation in the joint criminal
enterprises alleged in the Indictméntlt further argues that all of the items proposede
added have already been disclosed to the Accugkthahhe has had a “considerable period of
time to review and evaluate the proposed exhiBitdhe Prosecution submits that the majority
of the proposed exhibits are short and requirée litime to review and will be shown to
witnesses called at a later stage of the caseyialipthe Accused further time to review each
item before it is tendered. Finally, as the Prasien intends to tender the majority of the
proposed exhibits through witnesses, it arguestthsiwill allow the Accused an opportunity to

challenge them in coutt.

5. In his “Response to Third Prosecution Motion forakze to Amend its Rule 6%er
Exhibit List”, filed on 6 January 2011 (“Responsahe Accused states that he has no objection
to the Motion'™® He notes that he reserves the right to obje¢héoadmission of individual

exhibits when they are offered in colirt.
II. Applicable Law

6. As noted by the Trial Chamber in its First DecisiBule 65ter (E)(iii) of the Tribunal's
Rules of Procedure and Evidence (“Rules”) providetgr alia, that the Prosecution shall file
the list of exhibits it intends to offer within ante-limit set by the pre-trial Judge and not less

than six weeks before the Pre-Trial ConferencehdfProsecution requests the addition of some

Motion, para. 5.
Motion, para. 6.
Motion, para. 7
Motion, para. 10.
Motion, paras. 10-11.
9 Response, para. 1.

"1 Response, para. 2.
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items to its exhibit list later than six weeks brefthe Pre-Trial Conference, the Trial Chamber
may authorise this addition in the exercise of iitherent discretion to manage the trial

proceedings, and if satisfied that this is in tteriests of justic&

7. When exercising this discretion, the Trial Chambramines whether the Prosecution
has shown good cause for its request and whethdtetims sought to be added are relevant and
of sufficient importance to justify their late atddh.** The Trial Chamber may also take into
account other factors which militate in favour of against a requested addititnincluding
whether the proposed evidencepisma facierelevant and of probative value to the charges
against an accusétthe complexity of the case, on-going investigatioand translation of
documents and other materidls. Finally, the Trial Chamber must carefully balansey
amendment to the Prosecution’s exhibit list with ealequate protection of the rights of the
accused’ That is, the Trial Chamber must be satisfied #rmendments to the exhibit list at
that stage of the proceedings provide an accusidisat notice, and do not adversely affect

his ability to prepare for tridf

8. The Chamber emphasises again that there is adiféesrence between the addition of an
item to the Prosecution’s list of potential exhsbiursuant to Rule 6&r of the Rules and the
admission of an item into evidence as an actuabéxhBy adding an item to its list of exhibits,
the Prosecution gives notice to the Defence thatends to rely on that item at trial, which will
allow the Defence to prepare its case accordingligus, in deciding whether to grant leave to
add a particular item to the Rule & exhibit list the Trial Chamber need not assess its
authenticity, relevance and probative value inghme way as it would when determining its

admission at trial. However, the Prosecution sthowdt be granted leave to add to its list of

12 First Decision, para. 7; Second Decision, paraS@e Prosecutor v. Popéwt al, Case No. IT-05-88-AR73.1,
Decision on Appeals Against Decision Admitting Materialded to Boro¥anin’s Questioning, 14 December
2007 (‘Popovit et al Appeal Decision”), para. 2 Prosecutor v. Perigji Case No. IT-04-81-PT, Decision on
Prosecution Motion for Leave to File a Fifth Supplementdé&ter Exhibit List with Annex A (Confidential),
29 August 2008, para. 1Brosecutor v. Dragomir MiloSexi Case No. 1T-98-29/1-T, Decision on Prosecution’s
Third Motion for Leave to Amend Its Rule 8Br Exhibit List, 23 April 2007, p. 3 Pragomir MiloSevé
Decision”).

3 popovic et al Appeal Decision para. 37;Prosecutor v. Stanidi and Simatov, Case No. IT-03-69-T,
Confidential Decision on Prosecution Motion for Leave to AmdadRiule 65ter Exhibit List, 8 May 2008
(“Stanis¢ & Simatovié Decision”), para. 6.

14 Stanist & Simatovié Decision, para. 6.

15 Dragomir MiloSevi Decision, p. 3Prosecutor vPopovi et al, Decision on Prosecution’s Motions for Leave to
Amend Rule 63er Witness List and Rule 6&r Exhibit List (Confidential), 6 December 2006, p. P¢povi et
al. Decision”).

18 popovit et al Decision, p. 7.

7 Stanistt & Simatovié Decision, para. 6.

18 Dragomir MiloSevi Decision, p. 3.
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exhibits items that are obviously irrelevant andielotherefore, ultimately be denied admission
into evidencé?

[1l. Discussion

9. The Trial Chamber notes that the Motion was fileccansiderable time after the

commencement of the trial proceedings and of tteihg of evidence in this case, as well as
over a year after it filed its First Motion. Ascéy in determining whether the addition of the
proposed exhibits to the Prosecution’s Ruletéibexhibit list is in the interests of justice, the

Chamber will carefully consider the reasons prostidg the Prosecution for its late request, the
relevance of each proposed exhibit to the issuethith case, the dates of disclosure to the
Accused, and the number and size of the additipradosed exhibits. The discussion below is
therefore divided into two sections grouped by ridseson given by the Prosecution for the late

addition of each item to its Rule &&r exhibit list.

(i) Items received after the filing of the First m

10. The Prosecution seeks to add 37 items, listed mfidential Appendix A to the Motion,
that it states were received after the filing o fArst Motion. The proposed exhibits in this
category includejnter alia, orders, reports, minutes from the™18ession of the Supreme
Command, articles, letters, photographs, maps, cakdiertificates, and videos relevant to
events alleged in the Indictment and the Accusallésyed knowledge or involvement in such
events, primarily related to the Srebrenica and iklpalities phases of the Prosecution’s case.
The Trial Chamber accepts that receipt of relevaeiy items following the filing of a Rule 65
ter exhibit list can constitute good cause for the kddition of those items to the list. Having
reviewed the descriptions of these items providgdhe Prosecution, the Chamber considers

that they appear generally relevant to the issuélsis case.

11. Of the 37 items proposed by the Prosecution uridercategory, 30 are not yet available
in the ecourt system. Without access to these rdeants, the Trial Chamber is unable to
examine their nature, relevance, and size in amgildeAlthough only one of the documents
which is available in ecourt is of a consideralgiegth in page® the Trial Chamber has not
been able to review the majority of the remainioguments to determine their length and can

only refer to the Prosecution’s submission in thetibh that the majority of the documents are

19 Stanis¢ & Simatové Decision, para. 7Prosecutor v. Rasim Déli Case No. IT-04-83-T, Decision on Urgent
Prosecution Motion for Leave to Amend its Exhibit List, O¢tober 2007, p. 4BoSkoski & Tafulovski
Decision, para. 3.

20 As noted by the Prosecution in the Motion, this documetiié Minutes from the ¥4Session of the Supreme
Command, dated 5 April 1995 (assigned RuléeBmumber 22049), and is 100 pages.
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of fewer than three pages. However, most of trrudents were disclosed to the Accused on,
or before, 9 July 2010, providing him with notideat they were likely to become part of the
Prosecution’s case against Him. The Chamber notes that the Prosecution listsittra
assigned Rule 6%er number 22957 as a “delayed disclosure exhibitthe Motion. The
Prosecution further submits that it received thémi on 26 August 2010, but it has not yet been
disclosed to the Accused. The Prosecution hagnoeided any description for this item in the
Motion and it is not available in ecourt; as sutte Chamber has been unable to determine its
prima facierelevance. Despite the absence of an objectiom fihe Accused, the Chamber
finds that the information provided by the Prosamutin the Motion related to Rule 6&r
number 22957 is insufficient. Therefore, the Chamdtenies the Prosecution’s request to add
this item to its Rule 6%er exhibit list without prejudice; the Prosecutionynma@apply for its
addition once it provides the Chamber with furtirdormation regarding the relevance of the
item and how it fits into its case. With the exiep of this item, the Trial Chamber is satisfied
that the addition of the remaining 36 items toPinesecution’s Rule 6&r exhibit list would not
prejudice the Accused and therefore grants the dviaimsofar as it pertains to the remaining

items included in this first category.

(ii) Items determined to be relevant on the baSisontinued analysis

12.  The Prosecution seeks to add 86 items to its Rauileet6exhibit list that were received
before the filing of the First Motion, but were grdubsequently determined to be relevant to its
case on the basis of “continued analysis”. The@@sed exhibits in this category includieter

alia, orders, decisions, reports, maps, news repartsrcepts, and letters relevant to events
alleged in the Indictment, the Accused’s allegeohie@nd and control of Bosnian Serb forces,
the flow of communication within the municipalitiess well as the Accused’s alleged role in the
joint criminal enterprises alleged in this casdie TThamber also notes that the proposed items
in this second category primarily relate to the Mipalities and Srebrenica phases of the
Prosecution’s case, though a small number of thelater to the Hostages phase of its case.
Having reviewed the descriptions of these itemsvided by the Prosecution, the Chamber

considers that they appear generally relevantdassues in this case.

13.  Once again, the Chamber considers that while it beaynevitable that certain items are
only found to be relevant to the Prosecution’s casa late stage in its trial preparations, these
cases should be exceptional, particularly whenRiwsecution has been in possession of the

items in question for a long time. The Chamber thassess whether it would be fair to the

2! Four additional items were disclosed to the Accused afferly 2010, and the most recent disclosure was of one
document on 29 December 2010 (assigned Ruter@tumber 22975).
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Accused to allow the 86 items in this category éoduded to the Prosecution’s Rule t86
exhibit list at this stage. Most of these 86 itenese disclosed to the Accused on, or prior to,
24 June 2010. However, 14 of them were only régafisclosed to the Accused, between
October and December 20%0.

14.  For those items disclosed to the Accused prior ¢tofer 2010, the Chamber considers
that he would have been put on notice, by theicldsre, that they might form part of the
Prosecution’s case against him and that he hasubffidient time to analyse them. For the
remaining 14 items disclosed only between Octoloer Becember 2010, the Chamber would
normally consider the size or length of these itémassessing whether the Accused has had
sufficient time to analyse them, as well as cornsttieir relevance to the Prosecution’s case.
Again, it is unable to do so for four of these fetris, as 72 of the total 86 items in this category
have not been made available to the Chamber thrélughecourt system or otherwise. In
reviewing the 14 items which are available in etowhich include 10 items which were only
disclosed to the Accused between October and Deze010, one document (assigned Rule
65 ter number 23069) is 116 pag€dut the remainder of the documents are of no rtiae a
few pages in length. Finally, the Prosecution estisileave to add the item assigned Rule65
number 23031 to its exhibit list; however, this doent is a duplicate of Rule @&r number
09163, which is already included on the Revisediliikiist. Therefore, the Chamber denies

the Prosecution leave to add Rulet&bnumber 23031 to its exhibit list.

15. In light of the fact that the Accused has not adgtiat his rights would be prejudiced by
the addition of these items to the exhibit lisg ffrial Chamber is satisfied that, except for the
document assigned Rule &&r number 23031, it is in the interests of justiceprmit the
Prosecution to add all of the remaining items d#iste this second category to its Rule ®%
exhibit list. The Chamber further notes that tihesBcution submits that the document assigned
Rule 65ter number 22050 will be tendered through witness K8IZgEkrem Sulje\d), who has
already testified in this cadé. It is thus unclear how the Prosecution intendsetader this
document once it is added to its Rule @b exhibit list, although this does not affect the

Chamber’s decision that it should be so added.

2 Five of the aforementioned items disclosed in Novembe®d 2@te disclosed upon permission being granted by
Rule 70 providers.

% The Chamber notes that an English translation for the dotuassigned Rule 6&r number 23069 is not
available in ecourt.

4 The Prosecution submitted that it would tender the documegnasisRule 6%er number 22050 through Ekrem
Suljevi in the notification filed for this witness; however, th@gtcution did not seek leave to add it to its Rule
65 ter exhibit list at that point, and did not ultimately tender ghi€ument through the witness. Prosecution
Notification of Submission of Written Evidence Pursuant to Rifeter with Appendix A: Witness Ekrem
Suljevi, 8 June 2010.
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IV. Disposition

16.  For the reasons set out above, and pursuant tolégt?0(1) and 21(4)(b) of the Statute
and Rules 54 and @6r of the Rules, the Trial Chamber hereby:

a) DENIES the Prosecution leave to add the documents askiude 65ter
numbers 23031 and 22957 (without prejudice) t®iige 65ter exhibit list;

b) GRANTS the Prosecution leave to add the remaining 121 sitdisted in
confidential Appendix A to the Motion to its Rul® &r exhibit list; and

c) ORDERS the Prosecution to file a consolidated Rulet&5exhibit list by 11
February 2011, which shall include all of the pregd exhibits listed in the
Revised Exhibit List; the items permitted to be edido the Prosecution’s Rule
65 ter exhibit list by the Second Decision; and thosengeadded in accordance
with the present Decision, and to ensure thattaths on the new Rule @&r

exhibit list are available to the Chamber througg ¢court system.

Done in English and French, the English text beiathoritative.

4

Judge O-Gon Kwon,
Presiding

Dated this twenty-eighth day of January 2011
At The Hague
The Netherlands

[Seal of the Tribunal]
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