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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons

Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (iunal”) is seised of the “Prosecution
Request for Certification to Appeal the DecisionAustused’s Thirty-Seventh to Forty-Second
Disclosure Violation Motions”, filed by the Officef the Prosecutor (“Prosecution”) on

1 April 2011 (“Request”), and hereby issues itsiglea thereon.

|. Background and Submissions

1. On 29 March 2011, the Chamber issued a “DecisiorAotused’s Thirty-Seventh to
Forty-Second Disclosure Violation Motions with Raliy Dissenting Opinion of Judge Kwon”
(“Impugned Decision”). The Chamber, by majorityittwJudge Kwon dissenting, granted the
Accused’s Forty-First and Forty-Second Motions fimding of disclosure violatiorts and
partially granted the Thirty-Seventh, Thirty-Eigheimd Fortieth Motiorfsfor the same, and
found that the Prosecution had violated Rule 68hefRules of Procedure and Evidence of the

Tribunal (“Rules”) with respect to these motidns.

2. In its Request, the Prosecution seeks leave toaaphe portion of the Impugned
Decision in which the Chamber granted the Accusediguest for a declaration that the
Prosecution had violated Rule 68 of the Rules éahsence of material prejudice to Hinit
claims that the question of whether “proof of pdipe is a requirement for a remedy for non-
compliance with the Rules” satisfies the Rule 73{@t for certificatio. The Prosecution
makes specific reference to the partially dissgntipinion of Judge Kwon, who held that “in
the absence of prejudice, the Accused will notiBergany remedy, including a declaration that

the Prosecution has violated Rule 88”.

3. The Prosecution submits that the issue in questmnd significantly affect the fair and
expeditious conduct of proceedings, arguing tha mhajority in the Impugned Decision
departed from the Rules, binding jurisprudence imgrevious decisions which required proof

of prejudice in order to grant a remedy for non-ptiance with the Rules. It further argues

Forty First Motion for Finding of Disclosure Violatipti1l February 2011; Forty-Second Motion for Finding of
Disclosure Violation and for Remedial Measures, 16 Febr2@iyl .

Thirty-Seventh Motion for Finding of Disclosure Violationdafor Remedial Measures, 7 February 2011; Thirty-
Eighth Motion for Finding of Disclosure Violation and for Redial Measures, 8 February 2011; Fortieth Motion
for Finding of Disclosure Violation and for Remedial Me&sy 10 February 2011.

Impugned Decision, para. 40.

Request, paras. 1-2.

Request, para. 1.

Request, para. 2, referring to Impugned Decision,&lgrdissenting Opinion of Judge Kwon, para. 5.
Request, para. 4.
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that “allowing for declaratory relief in the absenof prejudice” at this stage would “invite a
proliferation of litigation” which would not be irthe interests of ensuring the fair and
expeditious conduct of proceedirfgdt notes that the Majority did not make any detieation
about prejudice with respect to two of the motiamsl claims that this would “impact on the
fairness of the proceedings by creating an inadequecord for appellate review”. The
Prosecution also submits that resolution of tresiéswould materially advance the proceedings,
given that the Impugned Decision: (i) could regulinnecessary litigation over non-compliance
with the Rules when there is no prejudice; (ii)ates an inadequate trial record which cannot be
remedied at the end of trial; and (iii) indicatesagreement on the bench over an issue which

could arise again during the proceedifys.

4. On 5 April 2011, the Accused filed the “ResponseAmplication for Certification to
Appeal Issue of Remedy for Disclosure ViolationsRésponse”). In the Response, the
Accused does not oppose the Request and subntigivka the “serious and cumulative nature
of the disclosure violations” it is an issue whiglarrants the attention and guidance of the
Appeals Chamber-

1. Applicable Law

5. Decisions on motions other than preliminary motiartsallenging jurisdiction are
without interlocutory appeal save with certificatiby the Trial Chambé? Under Rule 73(B)

of the Rules, a Trial Chamber may grant certifmatio appeal if the said decision “involves an
issue that would significantly affect the fair aexipeditious conduct of the proceedings or the
outcome of the trial, and for which, in the opiniof the Trial Chamber, an immediate

resolution by the Appeals Chamber may materiallyaade the proceedings.”

6. A request for certification is “not concerned wivhether a decision was correctly

reasoned or not:® Furthermore, it has previously been held thaetewhen an important point

8 Request, para. 5.

° Request, paras. 6, 8.

0 Request, paras. 7-9.

" Response, paras. 1, 3.

12 5eeRule 72(B), 73(C) of the Rules.

13 prosecutor v. Milutinovi et al, Case No. IT-05-87-T, Decision on LakiMotion for Reconsideration of Trial
Chamber’s Decision on Motion for Admission of Documents fien Table and Decision on Defence Request
for Extension of Time for Filing of Final Trial Brief2 July 2008, para. 4Brosecutor v. Milutinov et al,
Case No. IT-05-87-T, Decision on Defence Application fertification of Interlocutory Appeal of Rule BB
Decision, 14 June 2007, para.Rrosecutor v. Popoyiet al, Case No. IT-05-88-T, Decision on Nikbland
Beara Motions for Certification of the Rule @fater Motion, 19 May 2008, para. 1€rosecutor v. Popoyiet
al.,, Case No. IT-05-88-T, Decision on Motion for Certificatiof Rule 9®is Decision, 15 April 2008, para; 8
Prosecutor v. MiloSe¥j Case No. IT-02-54-T, Decision on Prosecution Motion @artification of Trial
Chamber Decision on Prosecution Motion ¥air Dire Proceeding, 20 June 2QQiara. 4.
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of law is raised [...], the effect of Rule 73(B) s preclude certification unless the party seeking

certification establishes that both conditions satsfied”*

[1l. Discussion

7. While the Prosecution essentially repeats the saguments with respect to both prongs
of the test for certification, given the cumulativature of the test, the Chamber is required to
make a separate assessment as to whether eachoptbegest has been met before it can grant

certification.

8. With regard to the first prong of the test, the d&@mution submits that the Impugned
Decision introduced a new regime which would impactthe fairness of the proceedings as it
departed from the jurisprudence of the Tribunad, Rules and the Chamber’s previous practice,
and that the Impugned Decision would invite a “feshtion of litigation” which would not be

in the interests of the fair and expeditious conaiche proceedings. However, the Chamber
is not satisfied that the approach taken by theoritgjcould have any impact on the fair and
expeditious conduct of proceedings or the outcofmtne trial. The Chamber therefore finds

that the elements of the first prong of the teschrtification have not been met.

9. The Chamber also finds that the second prong oténgfication test, namely whether

an immediate resolution by the Appeals Chamber materially advance the proceedings, is
not met. The disagreement of the bench does festtahe Chamber’s overall approach towards
the Prosecution’s disclosure obligations. The Qtemtherefore does not consider that these
proceedings may be materially advanced by an imatedesolution by the Appeals Chamber of
the question of whether proof of prejudice is auregment for any remedy, even a declaratory

one, for non-compliance with the Rules.

1 prosecutor v. Halilovi, Case No. IT-01-48-PT, Decision on Prosecution Reqias Certification for
Interlocutory Appeal of “Decision on Prosecutor’s Moti®eeking Leave to Amend the Indictment”, 12 January
2005, p. 1.

15 Request, paras. 4-5.
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IV. Disposition

10.  Accordingly, the Trial Chamber, pursuant to Rule & 73(C) of the Rules, hereby
DENIES the Request.

Done in English and French, the English text bainthoritative.

4

Judge O-Gon Kwon
Presiding

Dated this seventh day of April 2011
At The Hague
The Netherlands

[Seal of the Tribunall]
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