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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Guinal”) is seised of the “Prosecution Motion
to Modify the Decision Granting the Accused Acces€onfidentiallnter PartesMaterials in
the Vasiljevie Case”, filed on 21 February 2012 (“Motion”) by tkffice of the Prosecutor

(“Prosecution”), and hereby issues its decisioneibie.

|. Background and Submissions

1. On 5 June 2009, the Pre-Trial Chamber in this tsmeed its “Decision on Motion for
Access to Confidential Materials in Completed Cag¢&sccess Decision”), giving the Accused
access to confidentiater partesmaterials in the case @frosecutor v. Vasiljevion the basis

that both cases were concerned with crimes comunittéhe municipality of ViSegrad in Bosnia
and Herzegovina. On 8 October 2009, the ViSegrad crimes were remopursuant to Rule 73
bis of the Tribunal’'s Rules of Procedure and Evidert&ailes”), from the operative indictment

in these proceedings, namely the Third Amendecttnaéint (“Indictment”)’

2. In the Motion, the Prosecution submits that becahsecrimes that formed the basis for
granting access to confidentiater partesmaterial in theVasiljevic case have been removed
from the Indictment, he no longer has a legitimi@ensic interest in such material, except
insofar as that material relates to withesses comtncboth case$. The Prosecution further
submits that there are four such witnesses, nafelyl Spahi, Ewa Tabeau, Amor Masayi
and John Clark, and identifies the related confidénand inter partes material in the
confidential Appendix A to the Motioh. Accordingly, the Prosecution requests, pursuant t
Rules 73 and 75 of the Rules, that the Chambet time Accused’s access to the confidential
inter partesmaterials from thé&/asiljevi case only to the confidential aider partesmaterial

listed in Appendix A

3. The Prosecution, relying on an Appeals Chambersaetin theLuki¢ and Luké case,
also submits that the Motion is not a request éoonsideration of the Access Decision because
that Decision was issued by the Pre-Trial-Chaméatrer than the Trial Chamber. Instead, the
Prosecution seeks the modification of the Accessidian under Rule 75 (G) of the Rules, on

the basis of the Appeals Chamber’s ruling that ssakecisions have an effect on protective

! Access Decision, paras. 27(t), 32.

2 Decision on the Application of Rule 7ds, 8 October 2009, para. 11See alsomarked up Indictment of
19 October 2009, paras. 38, 48, Schedules A and C.

% Motion, paras. 5-6.
* Motion, para. 6, Appendix A.
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measure§. Alternatively, the Prosecution submits that iy @ase the reconsideration test has
been met in this case, due to the “new circumstadescribed above”, namely the removal of

the Visegrad crimes from the Indictmént.

4, On 22 February 2012, the Accused’s legal adviderimed the Chamber orally that the

Accused does not oppose the Motion.

1. Applicable Law

5. The Chamber recalls that there is no provisionhim Rules for reconsideration of its
decisions. However, the standard for reconsidaratif a decision set forth by the Appeals
Chamber posits that “a Chamber has inherent disosaly power to reconsider a previous
interlocutory decision in exceptional cases ‘ifleac error of reasoning has been demonstrated
or if it is necessary to do so to prevent injustice Thus, the requesting party is under an
obligation to satisfy the Chamber of the existeota clear error in reasoning, or the existence

of particular circumstances justifying reconsidierain order to prevent an injustic®.

6. The Chamber also notes the well-established piimcipat to the extent possible
Tribunal proceedings should be conducted in a pubinner:! Further, the Chamber observes
that generally, “[a] party is always entitled toekematerial from any source to assist in the
preparation of his casé? In exceptional circumstances, however, a Chamizer restrict the

access of the public, as well as the access oftg, pa certain material under the provisions of

® Motion, paras. 1-2, 7.

® Motion, para. 3, footnote 7, relying étrosecutor v. Luki and Luki, Case No. IT-98-32/1-A, Decision on the

Prosecution’s “Motion for Reconsideration and Rescission oOttter to Disclose Issued in Trial Chamber’s

‘Decision on Motion by Radovan Karador Access to Confidential Materials in the Léikind Luké Case’ of

10 July 2009” (Luki¢ Decision”).

Motion, footnote 7, referring to paras. 1-2.

8 Hearing, T. 25049 (22 February 2012).

° Decision on Accused’'s Motions for Reconsideration of Deess on Judicial Notice of Adjudicated Facts,
14 June 2010, para. 12, citifgosecutor v. S. MiloSe¥i Case No. IT-02-54-AR1@8s.3, confidential, Decision
on Request of Serbia and Montenegro for Review of the Thalmber's Decision of 6 December 2005, 6 April
2006, para. 25, fn. 40 (quotiritgjelijeli v. Prosecutor Case No. ICTR-98-44A-A, Judgement, 23 May 2005,
paras. 203—-204kee alsdNdindabahizi v. ProsecutpCase No. ICTR-01-71-A, Decision on Defence “Requéte
de I'Appelant en Reconsidération de la Décision du 4 avril 200Bason d’'une Erreur Matérielle”, 14 June
2006, para. 2.

0 prosecutor v. Gafi, Case No. IT-98-29-A, Decision on Defence’s RequesRironsideration, 16 July 2004,
p. 2; see also Prosecutor v. Popévet al, Case No. IT-05-88-T, Decision on Nikdd Motion for
Reconsideration and Order for Issuance of a Subpoena Dgcesn, 2 April 2009, p. 2Prli¢ Decision on
Reconsideration, pp. 2-3.

1 Rule 78 provides, “All proceedings before a Trial Chambtrerothan deliberations of the Chamber, shall be
held in public, unless otherwise provided.”

12 prosecutor v. Blaskj Case No. IT-95-14-A, Decision on Appellants Dario Kéraind MarioCerkez’'s Request
for Assistance of the Appeals Chamber in Gaining Actes8ppellate Briefs and Non-Public Post Appeal
Pleadings and Hearing Transcripts Filed in fmesecutor v. BlaskKj 16 May 2002 (Blaskié Decision”), para.
14; Prosecutor v. Bfanin, Case No. IT-99-36-A, Decision on 84 Stani&’'s Motion for Access to All
Confidential Materials in thBrdanin Case, 24 January 200 Bfdanin Decision”), para. 10.
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the Rules?® It is well established that a party may obtaimftential material from another
case to assist it in the preparation of its cds@)ithe material sought has been “identified or
described by its general nature”; and (b) a legitarforensic purpose” exists for such acééss.
In respect of confidentiahter partesmaterial, a “legitimate forensic purpose” for dasure in
subsequent proceedings will be shown if the applican demonstrate that the material is
relevant and essentidl. The relevance of such material may be determfbgdshowing the
existence of a nexus between the applicant's cadehee original case from which the material

is sought.*®

I1l. Discussion

7. The Chamber considers that, despite the Prose&utazgument to the contrary, the
present Motion is in fact a request for reconsitlenaof the Access Decision. The Appeals
Chamber decision in theuki¢ and Luké case concerned a situation where a motion was filed
before the Appeals Chamber agger alia, a request for reconsideration of a decision ddye
the Trial Chamber in that casé.As a result, the Appeals Chamber held that théamavas not

a request for reconsideration because requestedonsideration have to be made before the
same Chamber that rendered the impugned decfsidtowever, the Motion presently before
the Chamber is distinguishable from that situatierthere is nothing in the Tribunal’s Statute or
the Rules referring to a distinct “Pre-Trial ChamibeOn the contrary, pre-trial proceedings are
conducted by the Trial Chamber assigned by theideness of the Tribunal®? Accordingly,
notwithstanding the various changes that may altercomposition of that Trial Chami3&r,
decisions issued during pre-trial can be said tareate from the Trial Chamber assigned to the

trial.

13 prosecutor vPordevié, Case No. IT-05-87/1-PT, Decision on Vladiriordevic’s Motion for Access to All
Material inProsecutor v. Limaj et gl Case Not. IT-03-66, 6 February 200®¢fdevi¢c Decision”), para. 6.

14 Blagki Decision, para. 14Prosecutor v. Blagojeyiand Jok#, Case No. IT-02-60-A, Decision on Motions for
Access to Confidential Material, 16 November 2005 (“Hafstgojevic and Joké Decision”), para. 11See also
Prosecutor v. Defi, Case No. IT-04-83-PT, Order on Defence Motions focess to All Confidential Material in
Prosecutor v. BladkiandProsecutor v. Kordi andCerkez 7 December 2005 Deli¢ Order”), p. 6.

15 SeeBlaskié Decision, para. 14; Fir&lagojevi: and Jokit Decision, para. 15ee also Deli Order, p. 6Pordevi¢
Decision, para. 7.

16 prosecutor v. Limaj et gl Case No. IT-03-66-A, Decision on Haradinaj Motion farcess, Balaj Motion for
Joinder and Balaj Motion for Access to Materials in thimaj Case, 31 October 2006, para.fgrdevié
Decision, para. 7.

Y Luki¢ Decision, paras. 2—4.

18 uki¢ Decision, para. 4.

Y Rules 62(A); 65er(A).

20 |n this case, for instancegeOrder on Composition of Pre-Trial Bench, 22 August 200&8leOReplacing a
Judge in a Case Before a Trial Chamber, 31 August 2009; @s3gning ad litem Judges to a Case Before a
Trial Chamber, 4 September 2009.
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8. Bearing all of the above in mind, in this particulzase, the Access Decision had
essentially varied the protective measures grantdte Vasiljevic case by allowing the Accused
access to all confidential aimter partesmaterials from that cagé. Since the present Motion is
seeking to modify the terms of this earlier vadatiit amounts in the Chamber’'s view to a
request for reconsideratiéh. Accordingly, the Chamber shall dispose of thistibio by

considering whether the Prosecution has satidfiedest for reconsideration.

9. As stated above, the Prosecution does not asserthin Chamber has committed a clear
error of reasoning in granting the Accused accesbd confidential anthter partesmaterials
from theVasiljevc case. Rather, the Prosecution appears to foswwgument on the second
limb of the test for reconsideration, namely, thetonsideration of the Access Decision is
necessary in order to prevent injustice arisingnftbe removal of the ViSegrad crimes from the
Indictment®> The Chamber will therefore consider whether rengi the Prosecution to
disclose all confidential andter partesmaterials from th&asiljevic case to the Accused would

cause injustice to the Prosecution.

10. As noted above, the confidential amder partesmaterial from one case should be
disclosed to the applicant in the subsequent pdicge if a “legitimate forensic purpose” exists
for such access, such as there being a nexus bethveeubsequent case and the original case
from which the material is sougfit. In this particular case, once the Visegrad crivese
removed from the Indictment, the nexus betweernvimljevic case and the present case ceased
to exist, with the exception of the four withestestwo cases have in common. In addition, the
Chamber no longer sees any reason to essentiatiynae varying the protective measures
granted in thevasiljevic case by allowing the Accused access to confideatid inter partes
material he has no legitimate forensic interest Atcordingly, the Chamber considers that in
these circumstances disclosing to the Accusiédhe confidential andnter partesmaterials
from theVasiljevi‘ case would cause injustice. For that reasonCti@mber shall order that the
Accused, as well as the Standby Counsel and his, tba granted access only to confidential
and inter partesmaterial identified in the Appendix A to the MotionThis access shall be
granted in accordance with the same conditionsnaatlin paragraphs 36 to 42 of the Access

Decision.

%L See Luki Decision, para. 4.

22 Cf. Decision on Accused’s Motion for Access to Exhibit€ri¢ Case, 18 November 2011 where the Chamber
issued its decision under Rule 75(G) due to the fact thakdbess Decision did not vary the protective measures
granted in th&ri¢é case.

% Motion, footnote 7.
%4 See aboveara. 6.
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IV. Disposition

11.  Accordingly, the Trial Chamber, pursuant to Rules @&nd 73 of the Rules, hereby
GRANTS the Motion andORDERS that the Accused, as well as the Standby Coumskhis
team, shall have access to the confidentialiated partesmaterials listed in the Appendix A to

the Motion, under the conditions outlined in pasgurs 36 to 42 of the Access Decision.

Done in English and French, the English text beiathoritative.

t

Judge O-Gon Kwon
Presiding

Dated this eighth day of March 2012
At The Hague
The Netherlands

[Seal of the Tribunall]
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