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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Bersons
Responsible for Serious Violations of Internatiohlaimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”)ssised of the “Prosecution’s Bar Table Motion
for the Admission of Documents Related to the Hgssa Component with Appendix A”
(“Motion”), filed by the Office of the ProsecutofRrosecution”) on 18 April 2012, and hereby
issues its decision thereon.

|. Background and Submissions

1. In the Motion, the Prosecution seeks the admissid® documents and one video from the
bar table pursuant to Rule 89(C) of the Tribun&isles of Procedure and Evidence (“Rulés”).
The Prosecution submits that the documents ana vielate to the hostages component of the case
covered in Count 11 of the Third Amended Indictm@hidictment”)? The 14 documents fall
into two general categories, namely documents etimgn&om the United Nations (“UN”) and
documents originating from the authorities of RdiabSrpska (“RS”). The video, which bears 65
ter number 40204, contains an excerpt from a BBC t=ilmv show featuring an interview with the
Accused (“Video”). The Prosecution submits thétas explained the relevance, probative value,
and authenticity of each document and of the Videaddition to explaining how each fits into its
case’ The Prosecution also sets out its arguments r@ithect to the Accused’s objections to the
admission of documents with Rule &5 numbers 01381, 09396, 09144, 13600, and 19241 hwhic

it considers to be unfoundéd.

2. On 23 April 2012, the Accused filed the “Respors®8ar Table Motion— Hostage Taking”
(“Response”) submitting that he has nothing to adthe objections already listed in Appendix A
to the Motion> However, the Accused argues that the documentRule 65ter number 01381, a
UNPROFOR memorandum reporting on a conversationwdsst the UNPROFOR Force
Commander and Ratko Mlaglishould have been tendered through General RGoeith® The
Accused notes that this “is part of a wider isshat tis better addressed in the context of the

prosecution’s intercepts bar table motiohs”.

Motion, paras. 1, 21.
Motion, para. 1.

Motion, para. 2, Appendix A.
Motion, paras. 5-20.
Response, para. 1.
Response, para. 2.
Response, para. 2.
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1. Applicable Law

3. Rule 89 of the Rules provides, in relevant pahat:t

(C) A Chamber may admit any relevant evidence whicbeiéms to have probative

value.

(D) A Chamber may exclude evidence if its probativaigak substantially outweighed
by the need to ensure a fair trial.

(E) A Chamber may request verification of the authetytiof evidence obtained out of
court.

4. While the most appropriate method for the admissiba document is through a witness
who can speak to it and answer questions in reldatiereto, admission of evidence from the bar
table is a practice established in the case-lathefTribunaf Evidence may be admitted from the
bar table if it fulfils the requirements of Rule,8&mely that it is relevant, of probative valueda
bears sufficient indicia of authenticity. Once dberequirements are satisfied, the Chamber
maintains discretionary power over the admissiothefevidence, including by way of Rule 89(D),
which provides that it may exclude evidence ifgtebative value is substantially outweighed by
the need to ensure a fair trial Admission from the bar table is a mechanism taubed on an
exceptional basis since it does not necessaribyvdibr the proper contextualisation of the evidence
in question’

5. The Chamber also recalls its “Order on Procedume Gonduct of Trial”, issued on
8 October 2009 (“Order on Procedure”), which statéh regard to any request for the admission
of evidence from the bar table that:

The requesting party shall: (i) provide a shortcdipsion of the document of which it seeks
admission; (ii) clearly specify the relevance anobative value of each document; (iii) explain how
it fits into the party’s case; and (iv) provide thdicators of the document’s authenticity.

I1l. Discussion

6. The Chamber has previously stated that in seekiagaimission of evidence from the bar

table it is incumbent upon the offering party torabmstrate, with sufficient clarity and specificity,

8 Decision on Prosecution’s First Bar Table Motion, 13 IA0iL0 (“First Bar Table Decision”), para. 5.
° First Bar Table Decision, para. 5.

10 see First Bar Table Decision, paras. 9, 15.

™ Order on Procedure, Appendix A, Part VI, para. R.
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where and how each of the documents fits intoaset? The Chamber notes that, in the Motion,
the Prosecution has explained how each documenthendideo fits into its cas€. The Chamber

is satisfied with the Prosecution’s explanatiorexe¢in. Turning next to the Accused’s objections,
the Chamber notes that the Accused objects todimesaion of five documents from the bar table.

The Chamber will analyse each of these documeritgrin

7. First, the document assigned Rulet@&number 09396 is an order from the Accused to the
Main Staff of the VRS, dated 2 June 1995. In th#eg the Accused orders the release of 120
UNPROFOR personnel from VRS custody and their paridfirst to Pale and then onward to the

Federal Republic of Yugoslavia. The Accused okj¢atthe admission of this document from the
bar table on the basis that there is no Englishstation in ecourt. The Chamber notes that an
English translation is now available in ecourt ahdrefore, the objection is moot. Having

conducted its own assessment, the Chamber fintishisedocument is relevant to Count 11 of the

Indictment and has probative value.

8. The Accused also objects to the admission froenbidr table of the document with Rule
65 ter number 13600, arguing that it is irrelevant. TddeEument is a conveyance list dated 2 June
1995, that lists five individuals, including Hughgktingale, who were handed over for release by
the military police in Vlasenica on 2 June 199%heThamber finds that this document is relevant
to Nightingale’s amalgamated statement, which velsitied into evidence pursuant to Rulet®2

of the Rules? and that it has probative value.

9. The third document assigned Rule t&86 number 09144 is a letter from the UNPROFOR
Canadian contingent Major-General R.R. Crabbe tadidlon 29 May 1995, protesting against the
detention of Canadian UNPROFOR and UNMO personiiéle Accused objects to the admission
of this document from the bar table on the basi this irrelevant and that since the protests
against the detention of UN personnel were wellvkmothere is no legitimate need for this
document® The Chamber finds that this document is relevaratrick Rechner’s testimoﬁﬁ/,

and that it has probative value.

10. The fourth document, with Rule 6&r number 19241, is a UNPROFOR situation
assessment report dated 29 May 1995, which descititeedetention of UNPROFOR and UNMO

!2 see First Bar Table Decision, para. 6.
13 Motion, Appendix A.

14 see Decision on Prosecution’s Sixth Motion for Admission of Statats in Lieu ofViva Voce Testimony Pursuant
to Rule 92bis: Hostage Witnesses, 2 November 2009, para. 33.

5 Motion, Appendix A.
16T, 11074-11190 (2 February 2011).
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personnel by the VRS and proposes several coufsastion by the UN to resolve the situation.
The Accused objects to its admission from the bhlet arguing that the “analyst’'s speculation is
irrelevant” and that it should be subject to cregamination. The Chamber finds that the UN
report is not speculative but that it presentsinkernal assessment of the situation by the UNe Th

Chamber finds that it is relevant to Count 11 aas probative value.

11. Finally, the Accused objects to the admission ftbmbar table of the document with Rule
65 ter number 01381. This document is an outgoing cablBecretary General Kofi Annan from
Crabbe on 26 May 1995, requesting information friiia UN headquarters in New York and
including a copy of Smith’s notes on the situataiter the NATO air strikes and his subsequent
conversation with Mladi The Accused objects to the admission of thisudwnt on the basis that
it should have been tendered through Smith duriegdstimony and subject to cross-examination.
While the Chamber notes that this document shotdéepably have been tendered through Smith
during his testimony but was not, this in and ekit does not prevent it from being tendered
through the bar table. As the Chamber has prelyjiaiated, although admission of a document
through a witness is preferable as it provides aadtx contextualisation, admitting evidence
through the bar table may be used sparingly asthadef introducing evidence to fill in specific
gaps in the requesting party’s case at a lateestathe proceedindg. The information contained
in this document supplements Smith’s testimony anfbcument already in evidentén terms of
the situation of the UN personnel detained, the RAdir strikes, and Smith’s conversation with
Mladi¢. Furthermore, the Chamber notes that the fattAbaused did not have an opportunity to
cross-examine Smith on this specific document doas prevent it from being admitted into
evidence from the bar table if the requirementRafe 89(C) are met and if the Chamber is
satisfied that pursuant to Rule 89(D), its prolmatsalue is not substantially outweighed by the
need to ensure a fair trial. The Chamber finds tiese requirements have been met and that this
document is relevant to Smith’s testimony, has atieb value, and its admission does not impact
the Accused’s fair trial rights because the Accusad ample opportunity to cross-examine Smith

on these topics.

12.  After having analysed the contents of the five doents above, namely documents with
Rule 65ter numbers 01381, 09144, 09396, 13600, and 19241Clizenber is satisfied that they
bear sufficient indicia of authenticity. Therefptke Chamber finds that the requirements for Rule
89(C) of the Rules are met and that documents Riite 65ter numbers 01381, 09144, 09396,
13600, and 19241 may be admitted into evidence frenbar table.

7 First Bar Table Decision, para. 9.
18T, 11369-11374 (8 February 20148e also P2268.
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13.  For the remaining documents assigned Rulée6Bhiumbers 01341, 06204, 08756, 10902,
13548, 13576, 18930, 21956, 22814, and the Videm,Ghamber has analysed the contents and
finds that all are relevant to Count 11 of the ttiaient and have probative value. Therefore, the
Chamber is satisfied that the requirements for BAlE) of the Rules are met and these documents
and the Video may be admitted into evidence. RerV\ideo, however, the Chamber notes that
only the first four minutes contain the relevantemiew with the Accused. Therefore, the
Chamber will only admit into evidence that portiohthe Video, from time code 00:04 to 04:35,

which contains the interview with the Accused.

IV. Disposition

14.  Accordingly, the Chamber, pursuant to Rules t85 and 89(C) of the Rules, hereby
GRANTS the Motion:

a) ADMITS into evidence the documents with Rule © numbers 01341, 01381,
06204, 08756, 09144, 09396, 10902, 13548, 1357)1,318930, 19241, 21956, and
22814;

b) ADMITS into evidence the portion of the Video with Rulg #r number 40204,
from time code 00:04 to 04:35; and

c) REQUESTSthe Registry to assign exhibit numbers for eacthe$e documents and
the Video.

Done in English and French, the English text beathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this first day of May 2012
At The Hague
The Netherlands

[Seal of the Tribunall]
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