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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons

Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘iunal”) is seised of the Accused’s “Motion
to Recall Prosecution Witness KDZ080 and for Ressois of Protective Measures”, filed
publicly with confidential annexes on 11 March 2q1@otion”), and hereby issues its decision

thereon.

|. Background and Submissions

1. [REDACTED].!
2. [REDACTED]? [REDACTED]? [REDACTED]' [REDACTED]® [REDACTED]?®

3. In the Motion, the Accused requests that the Chanfipeorder that the Witness be
recalled for further cross-examination in this cf§$®equest to Recall the Witness”) and (ii)
rescind the Witness’s protective measures of psgudpimage, and voice distortion (“Request
to Rescind Protective Measure$”)n support, the Accused attaches as ConfideAtiakx B to
the Motion a news article publicising an interviewith the Witness (“Publication”), in which
she discussedter alia, her experiences in Omarska camp in the Prijedamicipality during
the conflict, as well as the fact that she hasifiedtin several cases before the Tribunal,
including most recently in the present cAs&he Accused argues that the fact that the Witness
has again revealed her status as a witness bémiEribunal, despite “an explicit order” making
such information confidential, “calls into questitre credibility of the [W]itness’ explanation
of the earlier interview and the continuing need gootective measures” and submits that the
most appropriate course of action is to recall\Witness for further cross-examination on this
issue and allow the Chamber to assess its impadteorcredibility’ Finally, the Accused
submits that at the conclusion of her further ci®sszmination, the Chamber would also be in a
position to determine whether her protective messsghould be rescinded in light of her “self-

disclosures™?

[REDACTED].

[REDACTED].

[REDACTED].

[REDACTED].

[REDACTED].

[REDACTED].

Motion, paras. 1, 7.

Motion, para. 5; Confidential Annex B.
Motion, paras. 6-7.

19 Motion, para. 7.
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4. On 26 March 2013, the Office of the Prosecutor ¢4@cution”) filed the “Prosecution
Response to Motion to Recall Prosecution WitnesZ®8D and for Rescission of Protective
Measures” (“Response”). In the Response, the Putisa first opposes the Motion with regard
to the Accused’s Request to Recall the Witriés§he Prosecution argues that the Accused fails
to show good cause for recalling the Witness, asadleady provided an explanation for her
earlier statements to the media about the factghathad testified at the Tribunal during her
testimony in this case and the Accused failed ke the opportunity then to cross-examine her
on the veracity of this explanatidh. The Prosecution further argues that the Pubtinaiias no
bearing on the reasons given by the Witness ragguglior publications as: (i) “theubstance

of this article does not provide any new informatigpon which the Witness’s prior account
could be challenged”; and (ii) “themere factthat the Witness has given a subsequent media
interview” does not cast doubt on the Witness’slaxation for how her testimony became
public in the pasf’ Moreover, in the Prosecution’s submission, theused has failed to show
how the possibility of undermining the Witness’doprexplanations through further cross-
examination would affect the Chamber’'s determimat&s to why protective measures were
justified*® Finally, the Prosecution contends that recalting Witness in order to allow the
Accused to confront her on the basis of the Putitinas contents would be of no benefit to the
Chamber and would “unnecessarily burden the prangednd place a further burden on th[e]

Witness”!®

5. Second, the Prosecution submits that it does ria ta position on the Accused’s
Request to Rescind Protective Measdfedhe Prosecution defers to the Chamber to seek the
views of the Witness through the Registry’s Victiarsd Witnesses Section (“VWS”) pursuant
to Rule 75(J) of the Ruléd. However, the Prosecution refers to the specifigliage of Rule
75(J) and notes in this respect that despite hahiagrotective measures of pseudonym, image,
and voice distortion, much of the Witness’s testijmm this case was given in open session and
that moreover, her testimony is of a sensitive reatvelating to her personal experiences of

detention and mistreatment in detention campsijadar

1 Response, para. 1.
12 Response, paras. 2-3.

13 Response, para. 3 (emphasis in original). The Prosealto submits that the Witness’s revelations are relevan
only to the question of protective measures and does not héfebroader credibility. Response, para. 4.

14 Response, para. 4.
!5 Response, para. 5.
6 Response, paras. 1, 7.
" Response, para. 8.
18 Response, para. 9.
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6. On 15 April 2013, the Deputy Registrar of the Tnausubmitted a report prepared by
the VWS pursuant to Rule 33(B) of the Rules (“VW(*]!C)(:'\B]ission”)19 in accordance with the
Chamber’s order of 28 March 2013 instructing the ¥'W contact the Witness pursuant to Rule
75(J) and to inquire whether she consents to theisgion of her protective measures in this
case given her recent public statements to the af®din the VWS Submission, the VWS
informs the Chamber that the Witness does not ctnte the rescission of her protective
measures and that their continuation is necessariidr safety and security. Moreover, the
Witness told the VWS that tensions are particultabbh in the area in which she resides, and
where she is an ethnic minority, due to the higbfijer of the cases and recent testimony of
witnesses at the Tribun&dl. [REDACTED]?® Finally with respect to the recent media
statements, the Witness informed the VWS that dtes ‘not revealed any details about her
testimony nor indicated which protected witnesswhg”; and stated that in fact, it “was always

known and/or speculated” that she was a witnessr&e¢lie Tribunaf?

1. Applicable Law

A. Request to Rescind Protective Measures

7. Article 20(1) of the Tribunal's Statute (“Statute§quires that proceedings be conducted
“with full respect for the rights of the accusediatue regard for the protection of victims and
witnesses”. Article 21(2) entitles the accused fair and public hearing, subject to Article 22,
which requires the Tribunal to provide in its Rufes the protection of victims and witnesses,
including the conduct ah cameraproceedings and the protection of identity. As blesrly
been established in previous Tribunal cases, thesdes reflect the duty of Trial Chambers to
balance the right of the accused to a fair tria, tights of victims and witnesses to protection,

and the right of the public to access to informafi

19 Deputy Registrar’'s Submission Pursuant to Rule 33tBh@ Rules in Compliance with the Oral Order Dated
28 March 2013, confidential arek parte 15 April 2013. On 16 April 2013, the Chamber ordered that
Registry re-classify the VWS Submission as confidemstilinter partesas it considered that the parties should
be provided with access to the information contained ther@ral Ruling, T. 37247 (16 April 2013) (private
session).

20 Oral Ruling, T. 36298-36300 (28 March 2013) (private session).

2L VWS Submission, paras. 2-3.

22 WS Submission, para. 3.

2 |[REDACTED].

24 \yWS Submission, para. 4.

25 geeDecision on Motion for and Notifications of Protective Measy26 May 2009, para. 11, citiRgosecution
v. Tadié, Case No. IT-94-1-T, Decision on the Prosecutor’'s MotieguRsting Protective Measures for Witness
L, 14 November 1995, para. 1Rrosecutor v. Tadi Case No. IT-94-1-T, Decision on the Prosecutor's Motion
Requesting Protective Measures for Witness R, 31 July 1298, 4;Prosecutor v. Bfanin and Talt, Case No.
IT-99-36-PT, Decision on Motion by Prosecution for Protecteasures, 3 July 2000, para. 7.
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8. Rule 75(F)(i) of the Rules provides that protectimeasures that have been ordered in
respect of a witness in any proceedings beforélthminal (“first proceedings”) shall continue
to have effectmutatis mutandisin any other proceedings before the Tribunal (Gsec
proceedings”). Under Rule 75(G)(i) of the Rulepaaty seeking to rescind protective measures
ordered in the first proceedings must apply to @mamber, however constituted, remaining
seised of the first proceedings. However, if n@@ber remains seised of the first proceedings,
Rule 75(G)(ii) provides that a party to the sec@ndceedings seeking to rescind protective
measures ordered in the first proceedings mustyajgpithe Chamber seised of the second
proceedings. Furthermore, Rule 75(1) requiresGhamber, before determining an application
made pursuant to Rule 75(G)(ii), to obtain all valet information from the first proceedings
and consult with any judge who ordered the proteatneasures in those proceedings. Finally,
Rule 75(J) requires that the Chamber ensure thrahghVWS that the witness has given
consent to the rescission of the relevant protectieasures; however, “on the basis of a
compelling showing of exigent circumstances or whemiscarriage of justice would otherwise
result”, the Chamber mayroprio motuorder the rescission of protective measures atikent

consent of the witness in exceptional circumstances
B. Request to Recall the Witness

9. Pursuant to Rule 89(B) of the Rules, a Chamber sipglly “rules of evidence which
best favour a fair determination of a matter befiorand are consonant with the spirit of the
Statute and the general principles of law”. Ré of the Rules provides that:

The Trial Chamber shall exercise control over theden and order of interrogating
witnesses and presenting evidence so as to:

(i) make the interrogation and presentation eféector the ascertainment of the truth; and
(ii) avoid needless consumption of time.

10. In order to determine a request to recall a with#ss Chamber must consider whether
the requesting party has demonstrated good causecadl that witnes& In doing this, the
Chamber must take into consideration the purposth@fevidence that the requesting party

expects to elicit from the witness, as well as gaety’s justification for not eliciting that

28 Decision on Accused’s Requests in Relation to NoteeT4ly Witness Adrianus Van Baal, 17 February 2011
(“Van Baal Decision”), para. 7; Decision on Accused’stidio to Recall Harry Konings for Further Cross-
examination, 11 February 2011, para. 8 (“Konings DecisidAfysecutor v. Stanidiand Simatovi, Case No.
IT-03-69-T, Reasons for Decision to Recall Witness JE-84™arch 2011 Stanisé and Simatové Decision”),
para. 6;Prosecutor v. Gotovina et alCase No. IT-06-90-T, Decision on Prosecution Motion toaReéviarko
Rafgi¢, 24 April 2009 (‘GotovinaDecision”), para. 10Prosecutor v. Bagosora et,aCase No. ICTR-98-41-T,
Decision on Defence Motion to Recall Prosecution Witned8 @or Cross-examination, 19 September 2005
(“BagosoraDecision”), para. 2.
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evidence when the witness originally testifféd.Furthermore, the right to be tried without
undue delay as well as concerns for judicial econdemand that a request to recall a witness
“should not be granted lightly and only when thé&lewnce is of significant probative value and
not cumulative in nature®® If the witness is to be recalled in order to shiomonsistencies
between the witness’s testimony and his or heresylent statements, the requesting party must
demonstrate that prejudice was sustained due tanasility to put inconsistencies to the
witness®® The witness will not be recalled if there is need for the witness’s explanation of

the inconsistency because it is minor or its nasieelf-evident®

[1l. Discussion

A. Request to Rescind Protective Measures

11. The Chamber shall first consider the Accused’s Rsetjto Rescind Protective Measures.
The Chamber considers that the Trial Chamber ifREEDACTED)] constitutes the Chamber
seised of the first proceedings within the meamih&ule 75(F)(i) as it granted the Witness the
protective measures which were continued in thesgare casé® However, as there is no
Chamber currently seised of the [REDACTED], the désmd has properly applied to this
Chamber for the rescission of the Witness’s protecineasures pursuant to Rule 75(G)(ii).
Moreover, the Chamber notes that pursuant to RE(#),7it consulted with [REDACTED].
[REDACTED] opined that the Witness’s protective m@@s have been rendered ineffective by
her public statements to the media following hetiteony before the Tribunal, including in the

present case; however, he suggested that the Chanotloeed with caution.

12. In considering the Accused’s Request to RescintePtive Measures, the Chamber has
carefully examined the Witness’s own submissiossyall as the Accused’s and Prosecution’s
submissions, and the Publication itself. First dmeémost, the Chamber recalls its specific
warning to the Witness on 26 October 2011, nanehetrain from “makingpublic statements
which render her protective measures ineffectiveti &urthermore, that “[ijn order for the
protective measures in this case to be effecthvee thamber would therefotege the [W]itness

32
|

in the future to refrain from mentioning that slesttfied at the Tribunal®™ The Chamber notes

that the Publication—which is only one example afiiple news sources around the world in

?"van Baal Decision, para. 8; Konings Decision, paraS@nisé and Simatové Decision, para. 6Gotovina
Decision, para. 1BagosoraDecision, para. 2.

2 GotovinaDecision, para. 1BagosoraDecision, para. 2.

29 van Baal Decision, para. 8; Konings Decision, par&agjosoraDecision, para. 3.
%0 van Baal Decision, para. 8; Konings Decision, par&agjosoraDecision, para. 3.
% Seesuprafootnote 1.

32 Oral Ruling, T. 20379 (26 October 2011) (private sessionplfesis added).
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which the interview of the Witness appedfed not only indicates that the Witness had testified
before the Tribunal in “several cases”, but staescifically that she testified in the present

case>

13.  The Chamber further notes that the Publicationrsetie the Witness’s full name, as well
as certain details which mirror many areas of tht#gs’s testimony in this case. For instance,
the Publicationinter alia, refers to: (i) the Witness being a “young judgePrijedor before the
conflict; (ii) Bosnian Serbs taking control of “heative Prijedor” in early 1992; and (iii) many
details about her experiences in Omarska campudmgy about killings, forced labour, and
rapes that occurred therein. Moreover, the Chamobtes that the fact that the Witness was one
of the few female judges in Prijedor at the timeldoeasily reveal her identity and was one of
the precise reasons for which portions of herrestiy in this case were given in private session
so as to ensure that her identity was protette@the Chamber further notes that in the VWS
Submission, the Witness does not state that shealiduthorise the journalist to reveal that she
has been a witness at the Tribunal, as she statie ipast® Therefore, the Chamber does not
consider the Witness’s submission that she didem#al details about her testimony nor which

protected witness she was in this case to be coimgn’

14.  Accordingly, based on the content of the Witnesse®ent statements to the media, it
would not be difficult for the public to connecktBubstance of her testimony in this case, given
largely in open session, to her public statememtistereby determine which witness she was in
the present case. In fact, the Witness hersetesstéhat it “was always known and/or
speculated” that she was a witness before the failli The Chamber considers that the
Witness'’s detailed statements to the media abauXperiences in Prijedor municipality during
the conflict, which are markedly similar to aredsher public testimony and which reveal
certain attributes traceable to her personally, oed with her own admission that the public
already knew she was a witness before the Tribunal,contrary to the protective measures

from which she benefits and ultimately render tteartirely ineffective.

15. In addition, the Chamber has considered the Witaesubmission that protective

measures remain necessary due to particularlyteiggions in the area in which she resides as a

3 SeeMotion, para. 5.
34 SeeMotion, Confidential Annex B, p. 9.
% Seeinter alia, T. 20388—20389 (26 October 2011) (private session).

% SeeProsecution Response to Motion to Modify Protective $dess: Witness KDZ080, 25 October 2011 (“First
Response”), Confidential Appendix A, para. 3.

37 SeeVWS Submission, para. 4.
38 SeeVWS Submission, para. 4.
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result of the high profile of Tribunal castsThe Chamber first recalls that, as found abdwe, t
Witness’s recent statement to the media revealivg location of her “native” home, in
connection with her ethnicity, name, and detailaststent with her public testimony in this
case, along with the fact that she testified tmeréias rendered her protective measures
ineffective. Moreover, although the Chamber wassfed with a similar submission from the
Witness in the First Decisiol,the Chamber has considered the Witness's seagitgerns as
provided to the VWS against the backdrop of heeméstatement to the media. In the VWS
Submission, the Witness expresses her fears anditgeconcerns in broad and general terms
and does not indicate any specific incidents orcoetie examples of threats to her security. In
fact, the Chamber notes that the only specific gtanprovided by the Witness to date of a

threat to her security occurred in 2002—over tearyagd'

16. For the foregoing reasons, the Chamber is satighed the Accused has made a
compelling showing of exigent circumstances to ifusthe rescission of the Witness's

protective measures in this case. In exercismglutty to balance the right of the Accused to a
fair and public trial, the rights of victims andtm@sses to the protection of their identity when
required by the circumstances to safeguard theurgg, and the right of the public to access to
information, the Chamber finds that in the abseoiceonsent from the Witness, exceptional
circumstances exist in this particular case tafjusescinding the Witness’s protective measures

pursuant to Rule 75(J) of the Rules.

17.  Given that the Chamber has decided to rescind tieeds’s protective measures in this
case, the Chamber shall therefore lift the contfiddity of the following portions of her
testimony which were given in private session fug purposes of protecting her identity: (1)
T. 20379, line 23 to T. 20380, line 2; (2) T. 20388es 4 to 11; (3) T. 20388, line 23 to
T. 20390, line 4; (4) T. 20390, line 7 to T. 2038de 9; (5) T. 20391, line 21 to T. 20392, line
4; (6) T. 20399, line 22 to T. 20400, line 1; (7) 20401, line 14 to T. 20402, line 8; (8)
T. 20402, line 25 to T. 20406, line 23; (9) T. 2040ne 25 to T. 20410, line 3; (10) T. 20415,
lines 14 to 18; (11) T. 20419, line 8 to T. 2042@ 14; and (12) T. 20446, line 23 to T. 20447,
line 23.

18. [REDACTED]. The remainder of the Witness’s testimi@iven in private session shall

therefore remain as such.

19. [REDACTED].

39 SeeVWS Submission, para. 3.
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20. The Chamber has also reviewed the effect that ndsg the protective measures

granted to the Witness will have on the exhibitaited under seal during her testimony in this
case, namely exhibits P3690, P3691, P3693, D18A8, x1820. Having reviewed these

exhibits in light of its decision, the Chamber a&isfied that P3690, P3693, D1819, and D1820
can now be made public. [REDACTEf]. [REDACTED].

21. [REDACTED].”® [REDACTED].
B. Request to Recall the Witness

22. The Chamber first notes that one of the Accusedi®ary reasons in support of the
Request to Recall the Witness is to allow the Chartite opportunity to determine whether her
protective measures should be rescinded in lighhesf “self-disclosures** Given that the
Chamber has decided to rescind the Witness’s gra¢emeasures, it finds that this aspect of the

Accused’s Request to Recall the Witness is now moot

23. The Chamber therefore shall now consider the Aed’'ssremaining submissions in
support of the Request to Recall the Witness, nartielt the Witness should be recalled for
further cross-examination concerning the fact st revealed her status as a witness before the
Tribunal again, despite “an explicit order” makisgch information confidential, to allow the
Chamber to assess its impact on the Witness’s iliegli> The Chamber notes that the
Accused had the opportunity to cross-examine thn&¥s on the issue of the similar prior
statements she made to the media during her tasfimmothis case and declined to do so.
Moreover, the Accused did not provide any justiima in the Motion for not eliciting this
information from the Witness at that time. Finalllge Chamber is not convinced that further
cross-examination on this narrow issue would beasdistance in assessing the Witness's
evidence in this case. Accordingly, the Chambeddithat the Accused has not demonstrated

good cause to recall the Witness.

IV. Disposition

24. For the foregoing reasons, the Chamber, pursuamrticles 20, 21, and 22 of the
Statute, and Rules 54, 75, 79, and 89 of the RoérepyGRANTS the Motion in part and:

0 SeeOral Ruling, T. 20378-20379 (26 October 2011) (private session).
“1 SeeFirst Response, Confidential Appendix A, para. 3.

“2 [REDACTED].

“3IREDACTED]

“4 SeeMotion, para. 7.

5 SeeMotion, paras. 6-7.
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a) GRANTS the Request to Rescind Protective Measures inapafRESCINDS the
protective measures previously granted to the \W#nir the purposes of her

testimony in this case;

b) INSTRUCTS the Registry to lift the confidentiality of thellimwing portions of
the transcript and the corresponding audio-viseebrd, according to paragraph 17
above: (1) T. 20379, line 23 to T. 20380, line 2, T. 20388, lines 4 to 11; (3) T.
20388, line 23 to T. 20390, line 4; (4) T. 20398el7 to T. 20391, line 9; (5) T.
20391, line 21 to T. 20392, line 4; (6) T. 20398el122 to T. 20400, line 1; (7) T.
20401, line 14 to T. 20402, line 8; (8) T. 20408el25 to T. 20406, line 23; (9) T.
20409, line 25 to T. 20410, line 3; (10) T. 204lifes 14 to 18; (11) T. 20419, line
8to T. 20420, line 14; and (12) T. 20446, linet@J. 20447, line 23;

c) [REDACTED];

d) INSTRUCTS the Registry to change the status of P3690, P364819, and
D1820 from confidential to public;

e) [REDACTED];
fy [REDACTED];
g) [REDACTED];

h) ORDERS that the implementation of this Decision by the Reyg shall be stayed

for three weeks after its filing date;
i)  DENIES the Request to Recall the Witness; and

J)  INSTRUCTS the Registry to provide the Witness with a copyhis Decision.

Done in English and French, the English text beinthoritative.

-

Judge O-Gon Kwon
Presiding

Dated this twelfth day of March 2015
At The Hague
The Netherlands
[Seal of the Tribunal]
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