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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons

Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Gunal”) is seised of the Accused’s “Second
Motion for Subpoena to Eden Garaplij#fled on 3 December 2012 (“Motion”), and hereby

issues its decision thereon.

I. Background and Submissions

1. On 15 November 2012, in its “Decision on Motion fBubpoena to Interview Edin
Garaplija” (“Interview Decision”), the Chamber dedithe Accused’s motion for a subpoena to
interview Edin Garaplija, a former operative of thenistry of the Interior of Bosnia and
Herzegovina (“BiH"), on the grounds that the Acaliseas “fully aware of the precise nature
and relevance of Garaplija’s potential testimonyidathat therefore an interview with the
Accused’s legal adviser was unnecesdar@n 26 November 2012, the Chamber denied the
Accused’s first motion to subpoena Garaplija (“FBsibpoena Motion”) to testify as a witness
in this case in its “Decision on Motion for SubpeerEdin Garaplija” (“First Subpoena
Decision”) on the basis that the Accused had naderaasonable efforts to obtain Garaplija’s

voluntary co-operation to testify in this cdse.

2. In the Motion, the Accused renews his request t@tChamber issue, pursuant to Rule
54 of the Tribunal's Rules of Procedure and EviderftRules”), a subpoena to Garaplija
compelling him to testify as a witness in this cases February 2013.In support, the Accused
submits that he was informed by the BiH Embassy®©®ctober 2012 that Garaplija refused to
be interviewed by the Accused’s legal adviser anldasis that “as a result of wartime and post-
war traumas, he could not remember the events” fitoenwar in BiH® Following the First
Subpoena Decision, the Accused sent a letter tGtheernment of BiH on 27 November 2012
requesting that it determine if Garaplija wouldvaling to testify in this casé. The Accused
was informed on 27 November 2012 by the BiH Embadbkay the First Subpoena Motion had

been served on Garaplija who had responded thabkenot willing to testify in this cade.n

The Chamber notes that the Accused erroneously refé&detio Garaplija when the reference should be to Edin
Garaplija,seeDecision on Motion for Subpoena to Interview Edin GaraplfaNbvember 2012, fn. 1.

Interview Decision, para. 11.

First Subpoena Decision, paras. 13, 16.
Motion, paras. 1, 18.

Motion, para. 6.

Motion, para. 9.

Motion, para. 10, Annex E.
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the Accused’s submission, this satisfies the reguémt that he make reasonable efforts to

obtain Garaplija’s voluntary co-operatidn.

3. The Accused submits that there are reasonable dsotm believe that Garaplija has
information which can materially assist his csé support of this submission, the Accused
refers to an interview between Garaplija and th&c®fof the Prosecutor (“Prosecution”) in
2000 (“Interview”) where Garaplija stated that asBmn Muslim special unit had carried out a
sniper attack which killed a French UNPROFOR memie3arajevo and “staged the shooting
to make it look like it came from the Serb posiit® Garaplija also stated in the Interview
that this Bosnian Muslim special unit detonatedeaplosive at the residence of the Chief of
Staff of the ABiH and planted evidence to “makappear that the explosion had come from the
Serbian shells outside the cit§?. The Accused contends that this information atBnsnian
Muslims staging incidents could give rise to a oeable doubt that Bosnian Serbs were
responsible for the sniping and shelling incideagscharged in the Third Amended Indictment

(“Indictment”).1?

4, The Accused argues that the information from Ggead necessary for his case as he
“has no other sources within the Bosnian Muslimegoment for this information” and that the
information may materially assist his case andeisessary for a fair determination of the issues
being tried*®> With respect to Garaplija’s claim that he canrehember wartime events, the
Accused submits that he is entitled to try to r&fré&araplija’'s memory by playing the video
recording of the Interview for him or offer the éntiew during his testimony as “past

recollection recorded™

5. The Accused further asks that Government of Bitidogiested to serve the Subpoena on

Garaplija®®

6. On 11 December 2012, the Prosecution informed than®er that it did not wish to
respond to the Motiotf

8 Motion, para. 11.

° Motion, para. 12.

19 Motion, para. 8. Note this paragraph is numbered 8, Howfslparagraph 12.
™ Motion, para. 13.

12 Motion, paras. 12-13.

13 Motion, paras. 15-16.

4 Motion, para. 17.

15 Motion, para. 19.

167.31198, 31229 (11 December 2012).
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1. Applicable Law

7. Rule 54 of the Rules provides that a Trial Chambeay issue a subpoena when it is
“necessary for the purpose of an investigationher preparation or conduct of the trial”. A
subpoena is deemed “necessary” for the purposeilef B where a legitimate forensic purpose
for having the information has been shown:

An applicant for such [...] a subpoena before or myrthe trial would have to
demonstrate a reasonable basis for his belief ttiere is a good chance that the
prospective witness will be able to give informatiohich will materially assist him
in his case, in relation to clearly identified issurelevant to the forthcoming tridl.

8. To satisfy this requirement of legitimate forenpuarpose, the applicant may need to
present information about such factors as the ipasitheld by the prospective witness in
relation to the events in question, any relatiomsiat the witness may have had with the
accused, any opportunity the witness may have hiathserve those events, and any statements
the witness has made to the Prosecution or tootheelation to the event8.

9. Furthermore, the Trial Chamber may also considertiadr the information the applicant
seeks to elicit through the use of a subpoenadessary for the preparation of his or her case
and whether the information is obtainable throutfreomeans? In this regard, the Appeals
Chamber has stated that a Trial Chamber’'s congidesa must “focus not only on the
usefulness of the information to the applicant ttits overall necessity in ensuring that the

trial is informed and fair?°

10.  Even if the Trial Chamber is satisfied that the legpmt has met the legitimate purpose
requirement, the issuance of a subpoena may beroayate if the information sought is

obtainable through other meaiisFinally, the applicant must show that he has madsonable

" Prosecutor v. Halilowi, Case No. IT-01-48-AR73, Decision on the Issuance dipSena, 21 June 2004
(“Halilovi¢ Decision”), para. 6;Prosecutor v. Krsti Case No. IT-98-33-A, Decision on Application for
Subpoenas, 1 July 2003K({sti¢ Decision”), para. 10 (citations omittedrosecutor v. Slobodan MiloSéyiCase
No. IT-02-54-T, Decision on Assigned Counsel Application faledview and Testimony of Tony Blair and
Gerhard Schrdder, 9 December 20089i{HSevié Decision”), para. 38.

18 Halilovi¢é Decision, para. &rsti¢ Decision, para. 1IMiloSevié Decision, para. 40.

19 Halilovié Decision, para. Krsti¢ Decision, paras. 10-1Prosecutor v. Bfanin and Tal, Case No. IT-99-36-
AR73.9, Decision on Interlocutory Appeal, 11 December 20@82danin and Talé Decision”), paras. 48-50;
MiloSevi Decision, para. 41.

2 Halilovi¢ Decision, para. MiloSevi: Decision, para. 455ee alsd®rdanin and Talé Decision, para. 46.

2 Halilovi¢ Decision, para. MiloSevi: Decision, para. 41.
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attempts to obtain the voluntary co-operation o€ tpotential witness and has been

unsuccessfud?

11. Subpoenas should not be issued lightly as theylvevihe use of coercive powers and
may lead to the imposition of a criminal sanctidnA Trial Chamber’s discretion to issue
subpoenas, therefore, is necessary to ensurehth@bmpulsive mechanism of the subpoena is

not abused and/or used as a trial taétic.

12.  With respect to the co-operation from the relevstates involved, Article 29 of the
Statute of the Tribunal (“Statute”) obliges stat®$co-operate with the International Tribunal in
the investigation and prosecution of the persomusad of committing serious violations of
international humanitarian law”. Article 29, paragh 2, states that this obligation includes the
specific duty to “comply without undue delay withyarequest for assistance or an order issued
by a Trial Chamber, including, but not limited {a) the identification and location of persons;
(b) the taking of testimony and the productionafience; (c) the service of documents; (d) the

arrest or detention of persons [...]".

[1l. Discussion

13. The Chamber first considers that the Accused hatem@asonable efforts to obtain the
voluntary co-operation of Garaplija to testify aswatness in this case but has been

unsuccessfuf®

14. As stated above, in order to meet the necessityirgent for the issuance of a
subpoena, the applicant must show that he hassanmahle basis for his belief that there is a
good chance that the witness will be able to gifermation which will materially assist him in
his case, in relation to clearly identified issuelgvant to his triaf® The Chamber notes that the
Accused requests a subpoena compelling the testimbGaraplija to the effect that Bosnian
Muslim special units staged a sniping and sheilegdent in Sarajevo, which in turn could give
rise to a reasonable doubt that Bosnian Serbs vesgonsible for the sniping and shelling
incidents charged in the Indictmént. While these incidents are not the specific inctde

charged in the Indictment, the Chamber consideas the evidence going to the Bosnian

22 prgsecutor v. Perig Case No. IT-04-81-T, Decision on a Prosecution Motionl§suance of a Subpoena ad
Testificandum, 11 February 2009, para.Pfpsecutor v. SimhaCase No. ICTR-01-76-T, Decision on the
Defence Request for a Subpoena for Witness SHB, 7 Rgt085, para. 3.

% Halilovi¢ Decision,para. 6Brdanin and Talé Decision, para. 31.

24 Halilovi¢ Decision, paras. 6, 10.

% SeeMotion, paras. 6-11; Motion, Annex E.

% Krsti¢ Decision, para. 1(4alilovi¢ Decision, para. 6See alsMiloSevi: Decision, para. 38.

27 Motion, paras. 8-13. The Chamber refers to the pgragrambered “8”, which follows paragraph 12.
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Muslim forces staging other incidents in order tiwilBute blame to Bosnian Serb forces may be
relevant to the Accused’'s case. The Chamber timgs fthat the information sought from

Garaplija pertains to clearly identified issuegvaint to the Accused’s case.

15. The Chamber recalls that the testimony sought tiirdbe issuance of a subpoena must
be of ‘“material assistance”, rather than merely helpful or of sassistancé® In other words,

it must be of “substantial or considerable asst#tano the Accused in relation to a clearly
identified issue that is relevant to the tAalWhen combined with other evidence the Accused
may seek to adduce to support his case that certeirged incidents were staged by Bosnian
Muslim forces, Garaplija’s testimony would be ofteréal assistance to his case as it may give
rise to a reasonable doubt that Bosnian Serbs vesgonsible for the sniping and shelling

incidents as charged in the Indictment.

16. In addition, a subpoena cannot be issued if tr@mmition sought through the testimony
is obtainable through other means. As an operatitiein the BiH government, Garaplija is
uniquely positioned to be able to testify abous tisisue and the Chamber is satisfied that the

evidence he is expected to give is not obtaindisteugh other means.
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IV. Disposition

17.  For the reasons outlined above, the Chamber, putrda@Article 29 of the Statute and
Rule 54 of the Rules, hereRANTS the Motion, and:

a. ORDERS the Registry of the Tribunal to take whatever staps reasonably
necessary to ensure that this Decision, the sulap@em the order to the
Government of BiH relating to this matter are tranged immediately to the

Government of BiH; and

b. REQUESTS the Victims and Witnesses Section of the Tribuoaprovide any

necessary assistance in the implementation obDigssion.

Done in English and French, the English text bainthoritative.

T

Judge O-Gon Kwon
Presiding

Dated this eighteenth day of December 2012
At The Hague
The Netherlands

[Seal of the Tribunall]

% Decision on Accused’'s Motion to Subpoena President KarBlagoulias, 23 October 2012 (“Papoulias
Decision”), para. 19liloSevi Decision, para. 39 [emphasis in the original text].
29 SeePapoulias Decision, para. IjloSevi: Decision, para. 39, citingrsti¢ Decision, para. 11.
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