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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Bersons
Responsible for Serious Violations of Internatioraimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”)ssised of the Accused’s “Motion for Subpoena
to Colonel Thomas Karremans”, filed on 25 April 30Motion”), and hereby issues its decision

thereon.

I. Background and Submissions

1. In the Motion, the Accused requests the Chambé&size a subpoena, pursuant to Rule 54
of the Tribunal’'s Rules of Procedure and Evideraules”), compelling Thomas Karremans to
testify in this case on 2 July 2013 or another datee set by the ChamberThe Accused submits
that he has met the requirements for the issuahesabpoena pursuant to Rule 54 of the Rilles.

2. The Accused submits that in August 2012, counselKarremans informed him that
Karremans was not willing to testify in this cassc@use he was the subject of an ongoing criminal
investigation by the authorities of the KingdomiTéfe Netherlands (“Dutch authorities”)In April
2013, after reading that the Dutch authorities tadined to prosecute Karremans, the Accused’s
legal adviser contacted counsel for Karremans aqdested that Karremans testify as a defence
witness in July 2013. On 23 April 2013, the Accused’s legal adviser viaf®rmed that the
victims’ group had appealed the Dutch decisiontagirosecute Karremans, that the hearing would
be held later this year, and that Karremans wigbealvait that ruling before considering whether
he would testify, The Accused argues that his defence case wiltlada before the end of this
year and he cannot wait for the final conclusiontlté proceedings against Karremans before
obtaining his testimon$. Therefore, the Accused submits that he has measonable efforts to

obtain the voluntary co-operation of Karremans lasl been unsuccessful.

3. The Accused argues that Karremans has informat@ing relevant to his case, in particular
to Counts 7 and 8 of the Third Amended Indictmékmdjctment”), which supports the Accused’s
position that the Bosnian Muslim civilian populatiin Srebrenica was not deported or forcibly

transferred but left at their own request afterb®&aica fell under the control of the Army of the

Motion, paras. 1, 17.
SeeMotion, para. 16.
Moation, para. 5.

Motion, para. 6.

Motion, para. 7, Annex A.
Motion, para. 8.

Moation, para. 9.
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Republika Srpska (“VRS™. In support, the Accused cites portions of Karmresh@estimony from
the trial of Prosecutor v. Blagojevi and Jokié (“Blagojevit case”) to argue that: (i) on
11 July 1995, “before the VRS had taken actionrémdport the Bosnian Muslim population of
Srebrenica”, Karremans was informed that the pdjmuavished to be evacuated from the enclave;
(i) Karremans relayed this information to his supe Colonel Cornelis Nicolai, who instructed
him to set up a meeting with the VRS to facilitdie evacuation; and (iii) the meeting with Ratko

Mladi¢ at the Hotel Fontana on 11 July 1995 was initidtgéarremans.

4. With respect to necessity, the Accused arguesthieatestimony of Karremans is necessary
to his defence because he is the “only person vamotestify to three points which support” his
defence, namely that: (i) the Bosnian Muslim popaola wanted to leave Srebrenica
before any effort was made by the VRS to transgi@tn”; (i) the UN was ready to facilitate the
evacuation “as of 1800 hours on 11 July”; and (h@& request for the evacuation was initiated by

Karremans and not demanded or requested by the'¥RS.

5. The Accused also states that he has “no objectmrthé protections against self-
incrimination contained in Rule 90(E)” being progelto Karremans so that his testimony in this

case will not be used against him in any furthecpedings?

6. On 25 April 2013, the Office of the Prosecutor @Becution”) informed the Chambeia

e-mail that it did not wish to respond to the Matio

Il. Applicable Law

7. Rule 54 of the Rules provides that a Trial Chamimety issue a subpoena when it is
“necessary for the purpose of an investigation @ preparation or conduct of the trial”. A
subpoena is deemed “necessary” for the purposeillef 3 where a legitimate forensic purpose for

obtaining the information has been shown:

An applicant for such [...] a subpoena before or myrthe trial would have to
demonstrate a reasonable basis for his belief thexte is a good chance that the
prospective witness will be able to give informati@hich will materially assist him in
his case, in relation to clearly identified issuggvant to the forthcoming triad.

8 Motion, paras. 12-13.
° Motion, para. 12.
19 Motion, para. 14.
™ Motion, para. 15.

12 prosecutor v. Krsti, Case No. IT-98-33-A, Decision on Application Bubpoenas, 1 July 2003{sti¢ Decision”),
para. 10; Prosecutor v. Halilow, Case No. IT-01-48-AR73, Decision on the Issuarafe Subpoena,
21 June 2004 Halilovié Decision”), para. 6Prosecutor v. Slobodan MiloSéyiCase No. IT-02-54-T, Decision on
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8. To satisfy this requirement of legitimate forengiogpose, the applicant may need to present
information about such factors as the positionsl gl the prospective witness in relation to the
events in question, any relationship that the wgisnenay have had with the accused, any
opportunity the witness may have had to observeetlgvents, and any statement the witness has

made to the Prosecution or to others in relaticiméoevents?

9. Even if the Trial Chamber is satisfied that the lmagmt has met the legitimate purpose
requirement, the issuance of a subpoena may bepriogyate if the information sought is
obtainable through other meadlis.Finally, the applicant must show that he has madsonable

attempts to obtain the voluntary co-operation efpotential witness and has been unsucceSsful.

10.  Subpoenas should not be issued lightly as theylvevibhe use of coercive powers and may
lead to the imposition of a criminal sanctin.A Trial Chamber’s discretion to issue subpoenas,
therefore, is necessary to ensure that the conweulsiechanism of the subpoena is not abused
and/or used as a trial tacfic. In essence, a subpoena should be considered hodnef last

resort'®

[1l. Discussion

11. The Chambers notes that the Accused’s legal adematacted counsel for Karremans in
order to obtain his voluntary co-operation to fgskut was told that Karremans wished to wait
until a ruling is issued before the Dutch courts tbe victims’' appeal of the decision not to
prosecute himf? The Accused states that his defence case witllada before the end of this year

and therefore, he cannot wait for the conclusionth@ Dutch proceedings before obtaining

Assigned Counsel Application for Interview and Tmsiny of Tony Blair and Gerhard Schréder, 9 Decen#§95
(“MiloSevi Decision”), para. 38.

13 Hallilovi¢ Decision, para. &rsti¢ Decision, para. 1MiloSevi: Decision, para. 40.

14 Halilovi¢ Decision, para. MiloSevi: Decision, para. 41.

!> prosecutor v. Perigi Case No. IT-04-81-T, Decision on a ProsecutiontiMofor Issuance of a Subpoena ad
Testificandum, 11 February 2009, paraPTrpsecutor v. SimhaCase No. ICTR-01-76-T, Decision on the Defence
Request for a Subpoena for Witness SHB, 7 Febr2@0%, para. 3.

'8 Halilovi¢ Decision,para. 6;Prosecutor v. Bfanin and Tali, Case No. IT-99-36-AR73.9, Decision on Interlocyto
Appeal, 11 December 2002, para. 31.

7 Halilovi¢ Decision, paras. 6, 10.

18 See Prosecutor v. Matti Case No. IT-95-11-PT, Decision on the Prosecigigkdditional Filing Concerning
3 June 2005 Prosecution Motion for Subpoena, filedfidentially andex parteon 16 September 2005, para. 12.
“Such measures [subpoenas], in other words, skadidplied with caution and only where there aréess intrusive
measures available which are likely to ensure ffeziewhich the measure seeks to produce”.

9 Motion, paras. 5-7, Annex A.
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Karremans’ testimon$? Accordingly, the Chamber finds that the Accuses made reasonable

efforts to obtain the voluntary co-operation of Kgmans and has been unsuccessful.

12. In order to meet the necessity requirement forisseance of a subpoena, the applicant
must show that he has a reasonable basis for le$ et there is a good chance that the witness
will be able to give information which will matehia assist him in his case, in relation to clearly
identified issues that are relevant to his tffalThe Accused is charged with being a participarg i
joint criminal enterprise (“JCE”) the objective which was to eliminate the Bosnian Muslims in
Srebrenica byinter alia, forcibly removing the “women, young children asdme elderly men”
from Srebrenicd® The Prosecution alleges that the objective of 8E amounted to or included
the commission of crimes such as deportation ancible transfef> The information that the
Accused wishes to elicit from Karremans pertain®ne of the core issues in this case, namely
whether the Bosnian Muslim civilian population wascibly removed from Srebrenica in July
1995. Accordingly, the Chamber finds that the pemsive testimony of Karremans pertains to a

clearly identified issue that is relevant to thecAsed’s case.

13. As the Chamber has previously stated, the infomnasiought through the issuance of a
subpoena must be ofriaterial assistance” rather than merely helpful or of sossistancé? In
other words, it must be of “substantial or consitée assistance” to the Accused in relation to a
clearly identified issue that is relevant to thieltf® The Accused argues that, based on Karremans'’
testimony in theBlagojevt case, Karremans is the only person who can tesibut the desire of
the Bosnian Muslim civilian population to leave B®nica and that their transport was initiated by
the UN and not the VR%. Karremans, as the commander of the Dutch BattglidutchBat”) in
Srebrenica, was in Patari in July 1995 and involved in the transport bé tBosnian Muslim
civilian population; he also attended the Hotel teoa meetings held between 11 and 12 July 1995
with Mladi¢, among others. Given his position and uniquepestsve, the Chamber finds that his

prospective testimony would materially assist tloeedsed in this case.

14. However, as stated above, even if the legitimatgpgae requirement has been met, the

issuance of a subpoena may be inappropriate ihfoemation is obtainable through other means.

2 Motion, para. 8.

2L Krsti¢ Decision, para. 1Q4alilovi¢ Decision, para. 6See also Milo$ewiDecision, para. 38.
2 Third Amended Indictment (“Indictment”), para..20

% |Indictment, para. 20.

24 Decision on Accused’s Motion to Subpoena Presi#i@molos Papoulias, 23 October 2012 (“Papouliasifen”),
para. 15MiloSevi Decision, para. 39 [emphasis in the original text].

% seePapoulias Decision, para. Ijlo3evi: Decision, para. 39, citingrsti¢ Decision, para. 11.
% Motion, para. 14.
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The Chamber has already received evidence from rausewitnesses who testified about the
situation in Srebrenica on 11 July 1995, includimgthe specific points raised by the Accused in
his Motion. The Chamber has received evidence tatheudesire of the Bosnian Muslim civilian
population to leave the enclave and the “evacuitidrthe civilian populatiorf, as well as the
communications between UNPROFOR and the VRS remguttiieir “evacuation®® The Chamber
has also heard testimony from former members ofcliRat, including Karremans’ immediate
subordinates who were in Potai in July 1995 and testified about the eventseting® Finally, the
Chamber has admitted into evidence a video of theetmeetings which took place at the Hotel
Fontana between 11 and 12 July 1995, in which Kaeres, Mladi, and others discussed the
situation in Srebrenica and the “evacuation” of ttieilian population®® Accordingly, the
Chamber finds that the information sought from lkarans by the Accused has already been
obtained.

15. For the reasons stated above, the Chamber findsthiea Accused has not met the
requirements for the issuance of a subpoena, puirsoid&ule 54 of the Rules, for the testimony of

Karremans.

27'p3992 (UNMO report, 11 July 1995), P3993 (UNM@aw, 11 July 1995), P4154 (UNMO Report, 11 Julp39
P5202 (UNPROFOR report, 11 July 1995), and P841MONeport, 11 July 1995), are UNMO and UNPROFOR
reports which describe the situation of the Bosmvaurslim civilians in Potéari arriving from Srebrenica; P5203
(UNPROFOR report, 11 July 1995; Letter from JohraRyo Yasushi Akashi, 11 July 1995), p. 2, a refram
Yasushi Akashi to Kofi Annan at UN Headquarterswhich Akashi states that the population of Sretmaens
displaced, UNHCR staff report that virtually evengoin the enclave wishes to leave, and that areaggst with the
Bosnian Serbs will be sought to allow the resideftSrebrenica to leave for Tuzla, if they so wish.

% D2022 (Debriefing Statement to Royal Dutch ArmyRgbert Franken), p. 2, in which Robert Frankemestahat
the evacuation of the refugees was agreed upomtiySmith and Mladi D1958 (UNPROFOR orders for Defence
of DutchBat, 11 July 1994), a UNPROFOR order in ahhGobillard, the acting Commander for UNPROFOR,
ordered the Dutch Battalion to enter into negaiiai with the Army of Republika Srpska in order tthiave a
ceasefire and protect the Bosnian Muslim civiliapylation in Srebrenica; P3974 (UNPROFOR letteme®tings
with Ratko Mlad¢ on 11 and 12 July 1995), a UNPROFOR report onulg 1995, from Karremans to Janvier
describing the situation in Srebrenica and Bartio and his meeting with Mlagion 11 July 1995.

? See e.g.testimony of Robert Franken, T. 23055-23118 (a6udry 2012), T. 23119-23189 (17 January 2012);
Evert Albert Rave, T. 22163-22238 (30 November 204id Pieter Boering, T. 22054-22134 (29 Novenafdrl),
T.22135-22163 (30 November 2011).

30'p4201 (Updated Srebrenica Trial video); P4202ittefr compilation booklet: Srebrenica Trial videggcourt)
pp. 205-241.
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IV. Disposition

16.  Accordingly, the Chamber, pursuant to Rule 54 efftules, herebRENIES the Motion.

Done in English and French, the English text baathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this twenty-ninth day of May 2013
At The Hague
The Netherlands

[Seal of the Tribunal]
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