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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Bersons
Responsible for Serious Violations of Internatioraimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”) sgised of the “Motion of Ratko Mladifor
Certification to Appeal Decisions of 11 Decembet 2@y Karad4i Chamber” filed by counsel for

Ratko Mladé on 18 December 2013 (“Motion”), and hereby isstedecision thereon.

. Background and Submissions

1. The Accused filed his “Motion for Subpoena: Gendraltko Mlad¢” on 18 April 2013
(“Mladi¢ Subpoena Motion”). On 5 July 2013, the Chambérrmed the parties that it would
postpone the determination of the Mladsubpoena Motion until such time as the Appeals
Chamber issued its decision on Zdravko Tolimirpegd of this Chamber’s decision compelling

Tolimir to testify in the present cade.

2. On 13 November 2013, the Appeals Chamber issueiésision on Appeal Against the
Decision on the Accused’s Motion to Subpoena Zdoat&limir’ (“Tolimir Appeal Decision”), in
which it denied Tolimir's appeal and held that firetection against self-incrimination, afforded to
the Tribunal's accused pursuant to Article 21(4)tleé Tribunal’s Statute (“Statute”), does not
preclude the possibility of accused being compeitetestify in proceedings which do not involve

the determination of the charges against them.

3. On 11 December 2013, the Chamber issued its “Oetigin Accused’s Motion to
Subpoena Ratko Mladli (“Decision”), wherein it found that the requiremts for the issuance of a
subpoena to Mladihad been met. The Chamber further considered that Mézlisubmissions
relating to his ill health and his commitments te bwn case did not rise to such a level that the

Chamber should exercise its discretion againstrigsaisubpoena to Mlagf

1 SeeHearing, T. 40841-40842 (5 July 2018ee alsdecision on Accused’s Motion to Subpoena Zdravkiritio,

9 May 2013; Decision on Tolimir Request for Cectfiion to Appeal Subpoena Decision, 4 June 20138liffiir
Certification Decision”).

2 Tolimir Appeal Decision, para. 36ee alsdolimir Appeal Decision, para. 50: “[...] internatiahlaw and the laws
of various national jurisdictions indicate the péasibility of distinguishing between an accusedinacase and the
cases of other accused persons for the purposesngpelling an accused’s testimony. The Appealsnitfa
emphasises that an accused or appellant may beetlethpo testify in other cases before the Tribuha to the fact
that any self-incriminating information elicited hose proceedings cannot be directly or derivaisgd against him
in his own case.”

3 Decision, para. 23.

4 Decision, para. 24.
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4, In the Motion, Mladt moves for certification to appeal the Decision &mel corresponding
“Supboena ad Testificandum” also issued on 11 Deeer@013 (“Subpoena®. He first argues
that the Decision and the Subpoena significantfgcafthe fair and expeditious conduct of the
proceedings in which Mladliis involved and/or the outcome of his tfalln that respect, Mladi
argues that i) the Decision and the Subpoena palignforce him to be “a witness against
himself”, ii) the Chamber applied an incorrect as@é and standard in the Decision, iii) the issue
of an accused involved in first instance proceeslinging subpoenaed to testify is still unresolved,
and iv) the Chamber failed to sufficiently considéladic’s health situation in deciding that he
should be compelled to testify. Mladi¢ further contends that an immediate resolution Hogy t
Appeals Chamber may materially advance the prongsdagainst hirfi. In that regards, Mladi
submits that if he “is compelled to testify anddmartently incriminates himself, the damage would
be done and would be irreversible, as the two @mdicgs are so interrelated, with prosecution
counsel common to both cases, that the knowledoped@ould not be contained to the KargdZi

case™

5. On 19 December 2013, the Chamber orally requesteddeed responses from the parties
by 20 December 201%.

6. The Accused filed the “Response to Application @n€ral Ratko Mladi for Certification

to Appeal Subpoena Decision” on 19 December 20A8dtised Response”). He states that while
he does not oppose the Motion in principle, he estgithat the Chamber take into consideration
the fact that he wishes to testify as the lasteggin his triat!

7. The Office of the Prosecutor (“Prosecution”) filesl “Prosecution Response to ‘Motion of
Ratko Mlad¢ for Certification to Appeal Decisions of 11 Decesnl2013 by KaradZiChamber™
on 20 December 2013 (“Prosecution Response”). Prbsecution submits that the Motion should
be granted in that both prongs of the certificatiest are me¥ In particular, the Prosecution
argues that, given the significant overlap betwdélee Third Amended Indictment and the

indictment against Mladj the Decision may implicate fair trial rights, particular, the right of an

5 Motion, para. 4.

6 Motion, para. 9.

7 Motion, paras. 9-13.

8 Motion, para. 14.

9 Motion, para. 15.

10T, 45425-45426 (19 December 2013).
11 Response, paras. 1-2.

2 prosecution Response, para. 2.
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accused not to testify against himself, and thalike the subpoena in relation to Tolimir, which

was issued after Tolimir's own trial had closedhltproceedings against Mladare ongoing?

Il. Applicable Law

8. Decisions on motions other than preliminary motichgallenging jurisdiction are without
interlocutory appeal save with certification by firgal Chamber* Under Rule 73(B) of the Rules,
a Trial Chamber may grant certification to appé#he said decision “involves an issue that would
significantly affect the fair and expeditious contlof the proceedings or the outcome of the trial,
and for which, in the opinion of the Trial Chamban immediate resolution by the Appeals

Chamber may materially advance the proceedings”.

9. A request for certification is “not concerned wittether a decision was correctly reasoned
or not”!® Furthermore, it has previously been held thaetewhen an important point of law is
raised [...], the effect of Rule 73(B) is to preclumktification unless the party seeking certifioati
establishes that both conditions are satisfil€dUnder Rule 73(C), requests for certification must

be filed within seven days of when the decision filad or delivered.

[1l. Discussion

10. The Chamber first recalls its “Decision on TolinkRequest for Certification to Appeal
Subpoena Decision” issued on 4 June 2013 (“Toli@ertification Decision”), wherein it found
that accused persons before the Tribunal have amights and minimum guarantees afforded to
them under Article 21 of the Statute and therefoomsidered, by majority, Judge Morrison
dissenting, that Tolimir had properly requestedifieation before the Chambéf. The Chamber
adopts the same position in relation to the Motgord accordingly finds, by majority, Judge
Morrison dissenting on this point, that Mlagiroperly filed the Motion before the Chamber.

13 Prosecution Response, para. 2.

14 SeeRule 72(B), 73(C) of the Rules.

15 Prosecutor v. Milutinovi et al, Case No. IT-05-87-T, Decision on LdkMotion for Reconsideration of Trial
Chamber’s Decision on Motion for Admission of Doamts from Bar Table and Decision on Defence Redfoest
Extension of Time for Filing of Final Trial Brief& July 2008, para. 4Brosecutor v. Milutinovi et al, Case No.
IT-05-87-T, Decision on Defence Application for Gfcation of Interlocutory Appeal of Rule 9Bis Decision,
14 June 2007, para. Brosecutor v. Popovyiet al, Case No. IT-05-88-T, Decision on Nikb&nd Beara Motions for
Certification of the Rule 98uaterMotion, 19 May 2008, para. 1Brosecutor v. Popoviet al, Case No. IT-05-88-
T, Decision on Motion for Certification of Rule 38s Decision, 15 April 2008, para; 8rosecutor v. S. MiloSexi
Case No. IT-02-54-T, Decision on Prosecution MoftionCertification of Trial Chamber Decision on Begution
Motion for Voir Dire Proceeding, 20 June 20Qfara. 4.

16 Prosecutor v. Halilovi, Case No. IT-01-48-PT, Decision on ProsecutionuRstjfor Certification for Interlocutory
Appeal of “Decision on Prosecutor’'s Motion Seekirgave to Amend the Indictment”, 12 January 2009,.p.

7 Tolimir Certification Decision, para. 7; Dissargiopinion of Judge Howard Morrison.

Case No. IT-95-5/18-T 4 23 December 2013



81813

11. The first prong of the Rule 73(B) test for cert#ion is whether the Decision and the
Subpoena involve an issue that would significaaffgct the fair and expeditious conduct of the
proceedings or the outcome of the trial againstAkbeused. The main issue at stake here is
whether the Chamber may issue a subpoena comp#lliadic to testify when he is an accused
person currently involved in trial proceedings lefthe Tribunal. Given the importance of the
above issue and Mlafls prospective testimony to the Accused’s deferagecthe Chamber is
satisfied that the Decision involves an issue taald significantly affect the fair and expeditious
conduct of these proceedings or the outcome ofttiais The Chamber therefore considers that the

first prong of the test for certification has berat.

12.  With respect to the second prong of the certifaratiest, the Chamber must assess whether
a resolution by the Appeals Chamber would matgriatlvance these proceedings. However, the
Chamber is of the view that any resolution by thgpé#als Chamber at this stage would not
materially advance these proceedings. Given that Accused is scheduled to complete the
presentation of his defence case at the end ofuBgbr2014'® the Chamber is of the view that
resolution by the Appeals Chamber at this stageldvpatentially delay the scheduled conclusion
of the Accused’s defence case for an unknown perfarther, the Appeals Chamber has already
ruled on the very topic Mladinow wishes to bring before the Appeals ChambeAccordingly,

the Chamber does not consider that a resolutiothbyAppeals Chamber at this stage would

materially advance the proceedings against the gextu

13.  For the foregoing reasons, the Chamber does naidiemthat the test for certification has

been met.

18 T. 44385-44386 (3 December 2013); T. 45187 (16ebber 2013).
19 Tolimir Appeal Decision, paras. 36, 45, 50.
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IV. Disposition

14.  Accordingly, the Chamber, pursuant to Rules 54 #Bi@f the Rules, heredYyENIES the
Motion.

15. Judge Morrison appends a separate opinion taldussion.

Done in English and French, the English text beinthoritative.

T

Judge O-Gon Kwon
Presiding

Dated this twenty-third day of December 2013
At The Hague
The Netherlands

[Seal of the Tribunal]
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SEPARATE OPINION OF JUDGE HOWARD MORRISON

1. | reiterate that my divergence from the Majdsitfinding that Mladé properly filed the
Motion stems from my understanding of Rules 2, 33Ad 73(C) of the Rules. As the Majority
had acknowledged in the Tolimir Certification Deois Rule 2 allows no room for interpretation
of the term “parties®? The “parties” are restricted to those who pgstité in on-going criminal
proceedings before the Tribunal, namely, the Pudseand the Defence, or the Accused in this
case. The certification procedure envisaged ireR@l (A) and (C) is limited in its application, as
rightly pointed out by the Trial Chamber in thtaradinaj et al case, to “either party” to the
proceeding€! In this light, while | agree with the Majorityisiling not to grant Mladi's request

for certification to appeal the Decision and thdo&aena, | would have denied it on the basis that

he has no standing in this instance.

Done in English and French, the English text beiathoritative.

Judge Hewvard Morrison

Dated this twenty-third day of December 2013
At The Hague
The Netherlands

[Seal of the Tribunal

20 SeeTolimir Certification Decision,para. 7.

21 SeeTolimir Certification Decision, para. 7, fn. 13,feering to see Prosecutor v. Haradinaj et.aDecision on
Purported Motion for Certification to Appeal TriaChamber Decision Concerning Subpoenaed Witness,
14 September 2007, para. 3.
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