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82363

THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internatiotdimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Guinal”) is seised of the Accused’s “Motion
for Judicial Notice of Adjudicated Facts: Count Qrfded on 29 October 2013 (“Motion”), and
hereby issues its decision thereon.

I. Background and Submissions

1. In the Motion, the Accused requests that the Chanibercise its power under
Rule 94(B) of the Tribunal’'s Rules of Procedure &widence (“Rules”) to take judicial notice
of 26 facts (“Proposed Facts”) relating to Countofl the Third Amended Indictment
(“Indictment”) and in particular, to the municipgliof Prijedor, which were adjudicated by the
Trial Chambers in the casesRrfosecutor v. KrajisniK“KrajiSnik case”),Prosecutor vBrdanin
(“Brdanin case”),Prosecutor v. Staki(“Stak: case), andProsecutor v. Sikirica et a(*Sikirica
case”)! The Accused submits that the Proposed Facts tmeeequirements set out in relevant
Tribunal jurisprudence, as confirmed by the Chansbprior decisions on judicial notice of
adjudicated fact$. Although the Accused considers the taking ofgialinotice of adjudicated
facts to be “fundamentally unfair when used agamgtarty who did not participate in the
underlying trial”, given the “modest amount of timm#located to him to defend against Count

One”, he submits that it is necessary to seek jaldiotice of the Proposed Fadts.

2. On 8 November 2013, the Office of the ProsecutoPr@secution”) filed the
“Prosecution Response to KarafdZiMotion for Judicial Notice of Adjudicated Fact€ount
One” (“Response”), in which it argues that the Matishould, in large part, be dismissed
because, except for parts of two of the ProposetsFaone meet the requirements for judicial
notice under Rule 94(B) of the RulésAccording to the Prosecution, the vast majoritythe
Proposed Facts are legal findings made by Triah@sas in prior cases and the Accused makes
no attempt to explain “how these plainly inadmitsifindings should be judicially noticed”.
The Prosecution also argues that many of the Penpbacts are vague, abstract, or otherwise
unclear® Regarding the two facts which are, in part, ‘sbli¢ for adjudication”, the Prosecution

Motion, para. 1.SeeProsecutor v. KrajiSnikCase No. IT-00-39-T, Judgement, 27 September 200@jiSnik
Trial Judgement”)Prosecutor v. Bfanin, Case No. IT-99-36-T, Judgement, 1 September Zeanin Trial
Judgement”);Prosecutor v. Stakj Case No. IT-97-24-T, Judgement, 31 July 20@gki Trial Judgement”);
Prosecutor v. Sikirica et glCase No. IT-95-8-T, Judgement on Defence Motion&cquit, 3 September 2001
(“Sikirica Rule 98bis Judgement”).

Motion, para. 2.

Motion, para. 3.

Response, paras. 1, 4, 6; Appendix A.
Response, para. 2; Appendix A.
Response, para. 3; Appendix A.
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submits that except for the last sentence, the irgtan of Proposed Fact 11 meets the
requirements of Rule 94(B) of the Rules, and thatenProposed Fact 12 could be reformulated
to meet these requirements, the remaining poréwaslready in evidence in this case and thus,

the Prosecution argues, it is not necessary toitsledicial notice’

Il. Applicable Law

3. Rule 94(B) of the Rules provides that:

At the request of a party proprio moty a Trial Chamber, after hearing the parties, may
decide to take judicial notice of adjudicated fastsdocumentary evidence from other
proceedings of the Tribunal relating to mattenssiie in the current proceedings.

4, Rule 94(B) aims at achieving judicial economy arainionising judgements of the
Tribunal by conferring on the Trial Chamber dismeary power to take judicial notice of facts
or documents from other proceedings. The Appedalzntber has held that “[w]hen applying
Rule 94 of the Rules, a balance between the pumpitsding judicial notice, namely to promote

judicial economy, and the fundamental right of #iteused to a fair trial must be achievéd”.

5. As to the effects of taking judicial notice, the ggals Chamber has held that “by taking
judicial notice of an adjudicated fact, a Chamlstabklishes a well-founded presumption for the

accuracy of this fact, which therefore does noth@vbe proven again at trial”.

6. In exercising its discretion under Rule 94(B), Th&al Chamber must assess: (1) whether
each adjudicated fact satisfies the various remerdgs enumerated in the Tribunal’'s case law
for judicial notice, and (2) whether a fact, despitaving satisfied the aforementioned
requirements, should be excluded on the basis ithgudicial notice would not be in the
interests of justic? The test for determining whether to considerrtgkjudicial notice of an
adjudicated fact pursuant to Rule 94(B) has betabkshed as follows:

(@)  The fact must be relevant to the current proiceys;*

Response, paras. 4-5; Appendix A.

8 Prosecutor v. Nikoli, Case No. IT-02-60/1-A, Decision on Appellant’s fidm for Judicial Notice, 1 April 2005,

para. 12.

Prosecutor v. S. MiloSaeyi Case No. IT-02-54-AR73.5, Decision on the Prosenis Interlocutory Appeal

against the Trial Chamber’s 10 April 2003 Decism Prosecution Motion for Judicial Notice of Adjudted

Facts, 28 October 2003, p. 4.

19 seeProsecutor v. Mladi, Case No. IT-09-92-AR73.1, Decision on Ratko MésliAppeal Against the Trial
Chamber’s Decisions on the Prosecution Motion faticial Notice of Adjudicated Facts, 12 Novembed20
(“Mladi¢ Appeal Decision”), para. 25Prosecutor v. Popowi et al, Case No. IT-05-88-T, Decision on
Prosecution Motion for Judicial Notice of Adjudiedt Facts with Annex, 26 September 200@ofovi
Decision”), para. 4.

" prosecutor v. NiyitegekdCTR-96-14-A, Reasons for Oral Decision RenderedAptil 2004 on Appellant’s

Motion for Admission of Additional Evidence and faudicial Notice, 17 May 2004, para. 16.
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(b)  The fact must be distinct, concrete, and idietie;"?

(c) The fact, as formulated by the moving party,sioot differ in any substantial
way from the formulation of the original judgemént;

(d) The fact must not be unclear or misleadinghim ¢ontext in which it is placed in
the moving party’s motiofi: In addition, the fact must be denied judicialicet
“if it will become unclear or misleading becauses@r more of the surrounding
purported facts will be denied judicial noticE”;

(e) The fact must be identified with adequate fsieai by the moving part}f

) The fact must not contain characterisationsfindings of an essentially legal
nature?’

(9) The fact must not be based on an agreementebatithe parties to the original
proceedings?

(h) The fact must not relate to the acts, conductmental state of the accus€dind

0] The fact must clearly not be subject to pendipgeal or review’

[ll. Discussion

7. The Prosecution has directed specific challengeshagthe admission of the Proposed

Facts on the basis that they do not meet one oe neguirements of the test set out in paragraph

2 5ee e.g, Prosecutor v. Perigj Case No. IT-04-81-PT, Decision on Prosecutionttidh for Judicial Notice of
Adjudicated Facts Concerning Sarajevo, 26 June 20Be&riSic Decision”), para. 18Prosecutor v. Mio
Stanis¢, Case No. IT-04-79-PT, Decision on Judicial Nqtité December 2007 $tanis¢ Decision”), para. 37;
Prosecutor v. Prli et al, Case No. IT-04-74-PT, Decision on Motion for &uali Notice of Adjudicated Facts
Pursuant to Rule 94(B), 14 March 200@1(i¢ Decision”), para. 12Prosecutor v. HadzZihasan@v& Kubura,
Case No. IT-01-47-T, Decision on Judicial NoticeAwfjudicated Facts Following the Motions Submitteg
Counsel for the Accused HadZzihasaroand Kubura on 20 January 2005, 14 April 200Badzihasanowvi
Decision”), p. 5;Prosecutor v. KrajiSnik Case No. IT-00-39-T, Decision on Third and Fourtosecution
Motions for Judicial Notice of Adjudicated Factg, Rlarch 2005 (KrajiSnik Decision”), para. 14.

13 Krajisnik Decision, para. 14.
14 KaremeraAppeal Decision, para. 58opovi: Decision, para. 8.
!5 popovit Decision, para. 8

1% prosecutor v. Kupredkiet al, Case No. IT-95-16-A, Decision on the Motions ofafo Josipow, Zoran
Kupreskt and Vlatko Kupreskito Admit Additional Evidence Pursuant to Rule 1drid for Judicial Notice to
be Taken Pursuant to Rule 94(B), 8 May 20KufreSké Appeal Decision”), para. 1Bopovi Decision, para.
9.

" Popovi: Decision, para. 1Krajisnik Decision, para. 15See alsdHadZihasanovi Decision, p. 5Prosecutor v.
Mejaki¢ et al, Case No. IT-02-65-PT, Decision on Prosecutionidofor Judicial Notice pursuant to Rule
94(B), 1 April 2004 (Mejakic Decision”), p. 4;Prosecutor v. Blagojevi & Joki¢, Case No. IT-02-60-T,
Decision on Prosecution’s Motion for Judicial Netiof Adjudicated Facts and Documentary Evidence,
19 December 2003, para. Fli¢ Decision, paras. 12, 19.

18 popovit Decision, para. 11¥ejaki¢ Decision, p. 4Prosecutor v. KrajisnikCase No. IT-00-39-PT, Decision on
Prosecution Motions for Judicial Notice of Adjudied Facts and for Admission of Written Statemerits o
Witnesses Pursuant to Rule Bi8, 28 February 2003, para. 15.

9 Mladi¢ Appeal Decision, paras. 80-81, 8&remeraAppeal Decision, para. 50.

2 Mladi¢ Appeal Decision, paras. 92, Yupreski: Appeal Decision, para. 6.
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6 above. The Chamber has given consideration ltmfathese challenges and has also
considered whether each fact proposed by the Adomsets the test in its entirety.

A. Challenges to Proposed Facts as legal charadsations or findings

8. The Chamber notes that the majority of the Prosaa'stchallenges to the admission of
the Proposed Facts pursuant to Rule 94(B) of thiesRare based on the assertion that they
contain legal characterisations. The Prosecuti@iienges Proposed Facts 1-10, portions of 11
and 12, 13-15, and 17-26 on this bdsimd therefore the Chamber will first consider éhes
Proposed Facts. The Chamber recalls that takingigchotice of adjudicated facts does not
serve the purpose of importing legal conclusionsnfipast proceeding$. While a finding is a
legal conclusion when it involves the interpretatior application of legal principles, many
findings have a “legal aspect” in the broad serfghat term. The Chamber considers that it is
necessary to determine on a case-by-case basihevh@&tproposed fact must be excluded
because it contains findings or conclusions whiehad an essentially legal nature, or whether
the factual content prevaifs.

9. The Chamber notes that many of the Proposed Faciwin legal characterisations,
primarily referring to the crime of genocide, anehgcidal intent in particular, in municipalities
in the Autonomous Region of Krajina (“ARK”), as edled in Count 1 of the Third Amended
Indictment (“Indictment”y* For example, Proposed Fact 1 states: “The Chadtzs not find,
however, that any of these acts were committed thighintent to destroy, in part, the Bosnian-
Muslim or Bosnian-Croat ethnic group, as sue@nd Proposed Fact 2 states: “The Chamber
finds that in no instance are the killings themsslgufficient to make a conclusive finding on
whether theperpetrator had a genocidal intét®> The Chamber considers that Proposed Facts
1 and 2 amount to legal findings pertaining to ¢harge of genocide as alleged in Count 1 of
the Indictment, and are thus not available for giadinotice under Rule 94(B) of the Rules.
Similarly, the Chamber finds that Proposed Fac$, 4, 8, 9, 13, 14, 15, 19, 20, 21, 22, 23, 24,

%L SeeResponse, Appendix A.

22 seeDecision on First Prosecution Motion for Judiditice of Adjudicated Facts, 5 June 2009 (“FirstB®n
on Adjudicated Facts”), para. 29; Decision on THirdsecution Motion for Judicial Notice of Adjudied Facts,
9 July 2009 (“Third Decision on Adjudicated Factsplara. 40; Decision on Second Prosecution Motam f
Judicial Notice of Adjudicated Facts, 9 October 20Q0Second Decision on Adjudicated Facts”), pard; 4
Decision on Fourth Prosecution Motion for Judidiaitice of Adjudicated Facts, 14 June 2010 (“FolD#tision
on Adjudicated Facts”), para. 76; Decision on FRttosecution Motion for Judicial Notice of Adjudied Facts,
14 June 2010 (“Fifth Decision on Adjudicated Fagtpara. 46.

% seeFirst Decision on Adjudicated Facts, para. 29;d8dcDecision on Adjudicated Facts, para. 43; Third
Decision on Adjudicated Facts, para. 40; Fourthifldec on Adjudicated Facts, para. 76; Fifth Deaisan
Adjudicated Facts, para. 46.

# |Indictment, paras. 36—40.
% SeeMotion, para. 1 (emphasis added).
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25, and 26 consist entirely of legal charactensetirelating to the charge of genocide and thus
they are not appropriate for judicial notice. Awatiagly, the Chamber will not take judicial
notice of Proposed Facts 1, 2, 4,5, 7, 8, 9, 4314, 19, 20, 21, 22, 23, 24, 25, and 26.

10.  Moreover, the Chamber considers that certain pustiaf Proposed Facts®36,’ 10
1122 123° 173 and 18 contain findings or characterisations of a legature. The Chamber
considers that these portions of Proposed Fadis B), 11, 12, 17, and 18 are thus unavailable
for judicial notice, will exercise its discretiomsuant to Rule 94(B) to remove théfrand will
consider taking judicial notice of the remainingtpms as long as the remaining requirements
of the test, as set out in paragraph 6 above, ate in this regard, the Chamber notes that the
Prosecution has also challenged the admissibififyootions of Proposed Facts 3, 6, 10, 12, 17,

and 18 on other bases and therefore the Chamblediscliss these specific challenges betdw.

% The last sentence &foposed Fact 3states: “Considering the evidence as a wholeCii@mber can make no
conclusive finding that any acts wecemmitted with the intent to destroy, in part, thesnian-Muslim or
Bosnian-Croat ethnic group, as suchSeeMotion, para. 1 (emphasis added).

2" The first and last sentences Rfoposed Fact 6state: “Even the more extreme statements of theuged
[Krajisnik], such as his speech at the Bosnian-S&sbembly session of 8 January 1988, not enable the
Chamber to conclude that his intewent further than the removal of Muslims and Csofabm territories in
Bosnia-Herzegovina. The discriminatory remarkenetl by the Accused [KrajiSnik] at that time, afm t
Assembly resolution adopted in this connectionyesgr as the Chamber explained above, to retrosgdcti
legitimize the forcible removal.[...] They did nawealan intent to destroy an ethnic group in whole opart’.
SeeMotion, para. 1 (emphasis added).

% The last sentence d¢froposed Fact 10states: “The Trial Chamber has not found evideot¢his alleged
escalation int@enocidein the territory of the ARK”.SeeMotion, para. 1 (emphasis added).

# The last sentence dProposed Fact 1lstates: “Whilst these utterances strongly sugglst Accused’s
discriminatory intent, however, they do not allowr the conclusion that the Accushdrboured the intent to
destroy the Bosnian Muslims and Bosnian Croath®fARK. SeeMotion, para. 1 (emphasis added).

%0 The last three sentencesRybposed Fact 1Xtate: “This speech is not unequivocal. The rtfwstcan safely be
gleaned from it is that the Accused ultimately ensdd the war option, as suggested by Dragan Kalamd not
the negotiation option. His response to Kdlidbes not allow the finding that he had genocid&mf. See
Motion, para. 1 (emphasis added). The ChambeisrtbteProsecution’s submission that the last thesgences
of Proposed Fact 12 are legal characterisati@eeResponse, para. 5; Appendix A. The Chamber cersithat
the last sentence of Proposed Fact 12 is a legdinfj and is therefore not appropriate for judiciatice;
however, the Chamber does not find that the twoqatimg sentences are legal findings by the TriarGlier in
the Brdanin case and considers that they are thus availablgufticial notice as long as the remaining
requirements of the test, as set out in paragragdoGe, are met.

31 The last part oProposed Fact 17states: “[...] the Trial Chamber is unable to inéer intention to destroy the
Muslim group. SeeMotion, para. 1 (emphasis added).

%2 The last part oProposed Fact 18states: “[...] the Trial Chamber is not satisfieattrljata pulled the Crisis
Staffinto a genocidal campaign SeeMotion, para. 1 (emphasis added).

% The Chamber refers to the Appeals Chamber’s telgeiding on a trial chamber’s discretion to refotate
proposed facts, including the removal of portiorfsiol it finds are inconsistent with the criteriar fodicial
notice: “[T]he Appeals Chamber considers that whkeeinformation contained in a proposed fact idelimore
than one factual finding, trial chambers may refiostake judicial notice of part of the proposedtfahile taking
judicial notice of another. In doing so, a trilbenber must ensure that the remaining part fullgtmhe criteria
for judicial notice when considered on its own acdurately reflects the findings in the originalgement. The
Appeals Chamber finds that in these circumstanmeesoving information from a proposed fact is cotesis with
the cautious approach that must be taken by thambers in taking judicial notice”Mladi¢ Appeal Decision,
para. 58.But seeMladi¢ Appeal Decision, para. 62 (holding that the TGhlamber in théMladi¢ case exceeded
its discretion by excluding findings of a legal uva& which changed the meaning of the finding in ¢dhiginal
judgement).

34 SeeResponse, Appendix A.
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The Chamber also notes that the Prosecution doeshadlenge the remaining portions of
Proposed Fact 11 and thus the Chamber will addiesgimission below in a final section of

this decision.
B. Challenges to Proposed Facts as vague, abstraat unclear

11. The Prosecution also challenges Proposed Facts6:38, 13—26 on the basis that they
are vague, abstract, or otherwise uncféafhe Chamber has already determined that it waill n
take judicial notice of Proposed Facts 1, 2, ®,8,3, 14, 15, 19, 20, 21, 22, 23, 24, 25, and 26,
and therefore finds that it is unnecessary to axdiieis challenge to those Proposed Facts. The
Chamber will thus only consider the remaining pors of Proposed Facts 3, 6, 10, 17, and 18,
as well as Proposed Fact 16 in its entirety.

12.  When considering whether the Proposed Facts aeethdufficiently concrete, distinct,
or identifiable under section [b] of the test set e paragraph 6 above, the Chamber must
examine the Proposed Facts in the context of tiggnat judgement with “specific reference to
the place referred to in the judgement and torlétment period of that cas&. Furthermore,
“[tthe Chamber must also deny judicial notice wheae purported fact is inextricably
commingled either with other facts that do not teetwes fulfil the requirements for judicial

notice under Rule 94(B), or with other accessocysféhat serve to obscure the principal faét.”

13. The Chamber will first consider the portions of pweed Facts 3, 6, 10, 17, and 18
which remain to be analysed after the Chamber miettlito take judicial notice of portions

therein as legal characterisations in paragrapabb@e.

14.  First, the remaining sentence of Proposed Facatést“The Chamber has considered
the surrounding circumstances, including wordsrettdy the perpetrators and other persons at
the scene of the crime and official reports ondhmes, in order to establish theens rea*

The Chamber has considered this fact in the comteitte relevant part of thi€rajisnik Trial
Judgement and the indictment period of that cassieker considering Proposed Fact 3 as
stated above, taken out of context from the reraid the paragraph, the Chamber does not
find that it is sufficiently concrete and identlii@ as a whole for the purposes of judicial notice.

Moreover, the Chamber also considers the phrasesrotsiding circumstances” and

% SeeResponse, para. 3; Appendix A.

% Krajisnik Decision, para. 14, note 4dee alsoProsecutor v. Stani&i& Zupljanin, Decision Granting In Part
Prosecution’s Motions for Judicial Notice of Adjadted Facts Pursuant to Rule 94(B), 1 April 2018xghise
& Zupljanin Decision”), para. 30Tolimir Decision, para. 13ladzihasanovi Decision, p. 6.

3" Tolimir Decision, para. 13 (citingrli¢ Decision, para. 12).

3 SeeMotion, para. 1.
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“perpetrators and other persons” to be insuffidienbncrete. The Chamber thus declines to
take judicial notice of Proposed Fact 3.

15.  With respect to Proposed Fact 6, the remainingigrorstates: “The discriminatory
remarks uttered by the Accused [KrajiSnik] at ttae, and the Assembly resolution adopted in
this connection, served, as the Chamber explairmea to retrospectively legitimize the
forcible removal™®® The Chamber considers that the phrases “atithat and “the Assembly
resolution adopted in this connection” are not isightly concrete and identifiable for the
purposes of judicial notice and in addition, coessithat the remaining portion of this proposed
fact is not sufficiently clear without the contgxovided by the first and last sentences, which
were denied judicial notice by the Chamber in peaplg 10 above. Therefore the Chamber will

deny judicial notice of Proposed Fact 6.

16. The remaining portion of Proposed Fact 10 statéhe“Prosecution submits that, no
later than the 12 May 1992 SerBiH Assembly Meetiagjecision was made to escalate the
Strategic Plan to genocide, and that this decisiam be inferred from the statements of the
Bosnian Serb leadership and from the increase anirttensity against Bosnian Muslims and
Bosnian Croats?® The Chamber does not consider that the spedifiages challenged by the
Prosecution are entirely vague; however, the Charfibds that the remaining sentence of
Proposed Fact 10 is a summary of the Prosecutismtsnissions in thd&rdanin case and
therefore does not constitute a finding by the [T@hamber in that case and is not appropriate

for judicial notice?* The Chamber will thus decline to take judiciatioe of Proposed Fact 10.

17.  With regard to Proposed Fact 17, the remainingigodtates: “Statements made by Dr.
Staki do not publicly advocate killings and while thegveal an intention to alter the ethnic
composition of Prijedor [...]** The Chamber considers that the phrase “statermeat® by

Dr. Stakt” is not sufficiently concrete and identifiable fthre purposes of judicial notice and in
addition, considers that the remaining portion leé fact as it reads above is not sufficiently
distinct without the last part of the sentence erEffore, the Chamber will deny judicial notice of

Proposed Fact 17.

18. The remaining portion of Proposed Fact 18 stat8gnt Drljata, head of the Prijedor

SJB, clearly played an important role in establigheand running the camps, and was portrayed

39 SeeMotion, para. 1.
0 SeeMotion, para. 1.

“1 SeeDecision on Three Accused’s Motions for Reconsitlen of Decisions on Judicial Notice of Adjudicate
Facts, 4 May 2012 (“Reconsideration Decision”),gd0.

2 SeaMlotion, para. 1.
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by the evidence as being a difficult or even brgiaison [...]"** The Chamber does not find
the phrase “the camps”, as challenged by the Putise¢ to be unclear for the purposes of
judicial notice and recalls that the Chamber toodigial notice of many similar adjudicated
facts containing this term as proposed by the RudgEn during its cas&. However, the
Chamber recalls that a proposed fact must be demicial notice “if it will become unclear or
misleading because one or more of the surroundurgopted facts will be denied judicial
notice”*> The Chamber considers that in this case, theinémgaportion of Proposed Fact 18 is
misleading without the context provided in the Igstrtion of the sentence, of which the
Chamber denied judicial notice as a legal findfhgrhe Chamber thus declines to take judicial
notice of Proposed Fact 18.

19.  Finally, the Chamber will consider Proposed Facirl@s entirety, which states: “Had
the aim been to kill alMuslims, the structures were in place for thisbeo accomplished
The Chamber has considered this fact in the coraéxhe relevant part of th8take Trial
Judgement, the indictment period of that case,elkag in the context of the surrounding facts
tendered in the Motion. The Chamber notes thdédined to take judicial notice of Proposed
Fact 15 which originates from the same paragraph inSteki Trial Judgement and provides
context for Proposed Fact 16. As such, the Chartresiders that Proposed Fact 16 is not clear
and distinct without the context provided in Pragmbg-act 15 and moreover, fails to meet the
minimum threshold of concreteness to be permisdiimgudicial notice. The Chamber thus

declines to take judicial notice of Proposed Fé#&ct 1
C. Discretion to refuse judicial notice

20. The Chamber shall now consider the admission ofré¢heaining portions of Proposed
Facts 11 and 12, given that the Chamber declingdki® judicial notice of the portions which
contain findings or characterisations of a legaurein paragraph 10 above. The Chamber first

notes that the Prosecution does not object toegh®ining portion of Proposed Fact 11 being

“3 SeeMotion, para. 1.

4 See e.g, Adjudicated Facts 1106, 1107, 1108, 1124, 1¥abn{tted in the Second Decision on Adjudicated
Facts).

“5 SeePopovi: Decision, para. 8

6 Seesuprapara. 10, footnote 32, wherein the Chamber dejuigidial notice of the last portion of Proposed Fac
18, which states: “[...] the Trial Chamber is notisfad that Drlj&a pulled the Crisis Staff into a genocidal
campaign”.

7 SeeMotion, para. 1 (emphasis in original).

“8 Seesuprapara. 9. Proposed Fact 15states: “While the Trial Chamber is satisfied ttte common goal of the
members of the SDS in Prijedor municipality, indhgl Dr. Staké as President of the Municipality, was to
establish a Serbian municipality, there is insigfit evidence of an intention to do so by destrgyimpart the
Muslim group”. SeeMotion, para. 1.
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admitted pursuant to judicial notié&. The Chamber shall thus consider whether it meets
remainder of the requirements of the test setmoparagraph 6 above or if, in the alternative, it
shall be denied according to the Chamber’s dismmatinder Rule 94(B) of the Rul&s.Similar

to Proposed Fact 18 discussed above, the Chambsideos that without the context provided
in the last sentence of Proposed Fact 11, the rengaiportion in isolation is misleading.
Therefore, the Chamber shall exercise its disaneto deny judicial notice of the remaining

portion of Proposed Fact 11.

21.  Finally, with regard to Proposed Fact 12, the Chamniotes the Prosecution’s challenges
to its remaining portions, namely that the firshtemce is a summary of the Prosecution’s
argument in thérdanin case and the remaining portions are already agitito evidence in
this case as exhibit P986. The Chamber considers that the first sentenderaposed Fact 12
is, in fact, a recitation of the Prosecution’s sigsions in theBrdanin case, and as stated above,
does not constitute a finding by the Trial Chamibethat case and is therefore not appropriate
for judicial notice®® Finally, as to the remainder of Proposed Factti€,Chamber notes that
Dragan Kalink's speech is in evidence in this case in exhibis@ and although it is not
required for the moving party to demonstrate thatibformation contained in a proposed fact is
not already in evidenc®,in this instance, it is precisely quoted in thialtrecord and the
Chamber does not find it necessary to admit it anoee pursuant to Rule 94(B) of the Rules.

49 SeeResponse; Appendix A.

0 proposed Fact 1lstates:“In his utterances, the Accused {Bnin] openly derided and denigrated Bosnian
Muslims and Bosnian Croats. He also stated pybileht only a small percentage of them could renmaithe
territory of the ARK. Some of the AccusedBrdanin’s] utterances are openly nasty, hateful, intolerable,
repulsive and disgraceful. On one occasion, spgaki public of mixed marriages, he remarked tlldeen of
such marriages could be thrown in the Vrbas Rigad those who would swim out would be Serbian chiid
On another occasion, he publicly suggested a camnpsiretaliatory ethnicity based murder, declatingt two

Mushms would be kllled in Banja Luka for every Bran kllled in Sarajevo —Wh#st—these—u%terane&er@-y
used

& - Seesupra para. 10,
wherein the Chamber denled Jud|C|aI notlce of EhH Bentence of Proposed Fact 11 as a legal finding

°1 SeeResponse, para. 5; Appendix Rroposed Fact 1Xtates: “The Prosecution makes much of the speecte
by the Accused [Btanin] following Dragan Kalini's speech during the {6session of the SerBiH Assembly,
held on 12 May 1992. Dragan Kalihia delegate from Sarajevo and later SerBiH He€dltlister, is recorded as
stating: ‘Have we chosen the option of war or tiptiam of negotiation? | say this with a reason &mdust
instantly add that knowing who are enemies are, pexfidious they are, how they cannot be trusteti they
are physically, militarily destroyed and crushediah of course implies eliminating and liquidatitigeir key
people. | do not hesitate in selecting the figgian, the option of war.” The Accus¢Br danin] began his own
speech by applauding the speech made by Dragani&aliwould like to say a heart-felt bravo to Mr. Kai¢.
In all my appearances in this joint Assembly, it eever crossed my mind that though he seems tpiia¢,
while | seem hawkish, his opinions are the closeshine. | believe this is a formula and we shoadihere to
this formula.” This speech is not unequivocal. eThost that can safely be gleaned from it is thatAccused
[Brdanm] uIt|mater endorsed the war optlon as sugges;efbrlagan Kalint, and not the negotiation option.

A EAt” Seesuprapara. 10, footnote 30,

wherein the Chamber denied Jud|C|aI notice of te lsentence of Proposed Fact 12 as a legal finding

*2 SeeReconsideration Decision, para. 10.
%3 SeeP956 (Transcript of f6session of SerBiH Assembly, 12 May 1992).
** SeeReconsideration Decision, para. 9.
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As such, the Chamber shall exercise its discredimh not take judicial notice of the remaining
portion of Proposed Fact 12.

IV. Disposition

22.  Accordingly, the Chamber, pursuant to Rules 54 &d¢dB) of the Rules, hereby
DENIES the Motion.

Done in English and French, the English text bauathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this twenty-first day of January 2014
At The Hague
The Netherlands

[Seal of the Tribunal]
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