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THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 ("Tribunal"), is seised of the "Application for Custodial Visit
on Compassionate Grounds", filed confidentially on 13 May 2009, and renders its decision thereon.

I.

t.

PROCEDURAL BACKGROUND

On 1TMarch=2009; the Ap.peals Chamber upheld-some. ofh'1e-conviGtions-orMumCilo

Krajisnik ("The Applicant") arl(t reduced his sentence tc twenty years imprisonment, 'giving-him
credit for the time he sepent-in. detention from 3 Apri1- 200-1. 1 -On 24 April- 2009, the Pn~sident
confidentiatly-isstleci" the-"Order ..designating state in- which MDmci10 KrajiSnik is-to serve his
sentence".

The Applicant confidential1yfi-led the "Application for Cust6ciial Visit- on

Compassionate Grounds" ("Motion") before the Eresident on 13 May 2009.

In the "Ordel'

Assigning Application to Chamber", isstled-Gonfidentiality on 22 May 2009, the President assigned
Trial Chamber II for the purposes of disposil}g-of -the Motion.

TI.

SUBMISSIONS

A.
2.

Motion

The Applicant submits that tliere are =extra6rdinill"j reasons for the Motion?

~acknowledges

He

that an Accused can-Qriiy be granted-pr6visicrraiTelease at such a late stage when

-cempelling personal circumstances exist, and onlyfur tlCle'-limited periodTequired for dealingwithc
the-GOHlpe1ling personal-Gir=m~tances. 3
3.

'Fhe-Applicant seubmitKiliat the compelling humar-ntanan--reasons- in -suPP6rt e:f his-request

are that he wishes to visit-txisc-elderly and gravely ill nwther;4 thab~e has not seen his mother for
several years and this would-:most probably be the last opportunity for him to do

2
3
4

5

SO;5

and that after

Appeals Judgement, para. 820.
Motion, para. 3.
Ibid., para. 5.
Ibid., para. 6.
Ibid., para. 6.
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being transferred to serve his sentence of imprisonment, it is unlikely that he will be eligible for
release until his sentence is completed. 6

4.

The Applicant submits that since the case against him has ended, he will not pose a danger

to any victim, witness or to another person, nor will he have contact with the media.?

-The Applicant-contends that he is nota flight risk beeause-he is ·6-4-years old.anrl:1Ias;a1reacLy
-S:l'lentnine years in detention-. s Furthermore, he has never been~"Ffdgilive andhas:-13ehaved-wellin
5.

detention. 9-He submits thatChe could be subject to the strirrgent conditions that were imposed on
Pandurevic and Borovcanin in Prosecutor v. Popovic et al. lO· The Applicant would be in custody at
all times and wouid-spend every night-in-the local detention-facility, willeh is part: o:t:fueRale Public
Security Centre;-vvhilecb.ein-g allowed to vis-it-J:-,is -:mother .during the.day-timeY The Applicant isready to comply strictly with any other conditions deemed necessary and appropriate. 12

6.

Ann.execL to the Motion are the _guarantees submitted by the GoveW.1Il.ent of Republika

SrpskaY

B.

7.

Response

On 21 May 2009, the" Office of the: Prosecutor ("The Prosecution") confidentially filed the

"Prosecution Response to Momcilo *rajisnik's Application for Custodial Visit .on Compassionate
Grounds" ("Response"). -The )2f()secutior,submits that the reasons-that are given in the Motion do
not constitute special circnmstances under Ruie 65(I)(iii) and ·are insufficient to override the serious
flight risk the Applicant poses as a convicted person awaiting transfer for the enforcement orhis
sentence. 14 In -particular, the Prosec.utionis concemed1lrat-the:Applicant has not demonstrateirthaL

6
7

9
10

Ibid., para. 7.
Ibid., para. 8.
Ibid., para. 8.
Ibid., para. 9.
Ibid., para. 10; Prosecutor v. Popovic et. 01., Case No. IT-05-88-T, Decision on PandureviC's Request for
Provisional Release on Compassionate Grounds, 21 July 2008 (public Redacted) ("Pandurevic Decision"), para.
25; Prosecutor v. Popovic et. oZ., Case No. IT-05-88-T, Decision of Borovcanin's Motion for Custodial Visit, 9
April 2008 (public Redacted) ("Borovcanin Decision"), para. 32.

12

Motion, para. 10.
Ibid., para. 10.

I3

Ibid., para. 10, Annex A.

14

Response, paras. 2-3.

11
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the health situation of his mother is acute; 15 and that the medical report submitted by the Applicant
detailing his mother's health is partly illegible. 16

8.

The Prosecution submits that because of the failure of the Applicant to demonstrate special

circumstances oveniding the flight risk he poses, the Motion should be dismissed,17 but that, should
the Motion be granted, his release should be subject to stringent conditions similar to those imposed
onParrdurevic and B01'8vcaIiin. 18

C.

9.

On~

26

M~y 2009~ th~Applicant

Reply

filed confidentraHy- the "heave-to-Reply and Reply.tQ

Prosecution's-Respons.e to· Application -furCustoclial Visit on compassionate grOll!1QS"

(~R-eply"):

The Applicant submits that the Response "lacks any sem15lance of basic humanity.,,19 He states that
he spent four ye'ars at·the UnitedWatiullS Detention Unit awaiting commencement oftrial, two and
a half years at trial and two and a naIf years at the appeal phase;2o he is not a flight risk because he
has served a verysignific:ant-part of the sentence imposed on him, is 64 years of age, has never been
a fugitive and has some years to look forward to as a free man;21 and the requested custodial visit
would also give him an- opporturity to visit his father's grave. 22 The Applicant agrees to the
stringent conditions~pmposed by the Prosecution in the Response. 23

D.

10.

Correspondence from the Host St-ate

On 4 June 2009, J. H. P. A. M. de Roy, Deputy Director of -Protocol for.-the W'illristry of

Foreign Affairs for the Kingdom of the Netherlands, informed the Tribunal that the Ministry does
not oDject to the provisional-r€lease of the AppliGant ~ancL would cooperate with all¥-order of:
pfElV'i-si-Gmal4'e1ease.-:wIth:oui objection, and transfedhe~A1Jpticant from the-Bnited Nations-Detention
UniHo.5.clJipb.oLikirpoFt and vice

15
16
17
18
19

20
21

22
23

ve~.\'a,inflie-eventcif such~n

ord<:l' being made~

Ibid., paras. 3-4.
Ibid., para. 3.
Ibid., para. 6.
Ibid., para. 7; PandurevicDecision, para. 25; Borovcanin Decision, para. 32.
Reply, para. 2.
Ibid, para. 3.
Ibid., para. 5.
Ibid., para. 5.
Ibid., para. 6.
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m.
11.

APPLICABLE LAW

Rule 104 of the Rules of Procedure and Evidence ("Rcles") provides: "All sentences of

imprisonment shall be supervised by the Tribunal or a body designated by it." The Trial Chamber
considers that a decision as to whether a convicted person, who remains in the custody of the
Tribunal pursuant to Rcle 103(C), shocld be granted provisional release falls under the power of
supervision f@r which Rule lO2f---provides:-At-the same-time the5ria 1 Gp.amber-will be guided mits
decisionvy the jurisprudence of the Appeal:s-8hamber on the prQ'Visienal release of persons~whose
cases are at an earlier procedUral stage.

1-2.

The Trial GhambeLconsiders the' requirement thaHhe A-l?pliGat"t TIot pose a danger to any

victim, witness ar other persen, musLbe_ satisfied-for-the _granting of pw\tisional-Telease, as the
safety of individuals would be at risk if this was not satisfied.

13.

The TriaLChamber must also consider the flight risk which the Applicant poses, given his

status as'a-convicted person. According to the Lima} Decision, there is an increased incentive to
abscond once pmceedings have been completed and the convicted person is awaiting transfer to a
State in which his sentence will be served. 24
14.

The 'Frial Chamber also considers t.':tat special circumstances related to humane and

compassionate considerations must be present to justify a custodial release, just as they must be
present where appellate -PfQceedings are peniling before the Appeals Chamber. The Appeals
Chamber has concluded diat special circumstances related to humane at,dcompassionate
considerations exist where there is an acute justification, such as-fue applicant's medical need or a
memorial-servicc_Jor_a close family 1.TJ:ember_~5- Because "thenotion_.of:-~cute Jusfifi:c:ation [is]
-TIJ.extricabl:y~linked

to the scope of specia1£ITeum:rtam:es-whichcGGlild justify-provisional re-leasecon-

compassionate grounds aLilie...appeHate-stage",..;justifications- such as wanting-te--spena .time with
family-have explicitly not been recogni'Zea"as~special-circumsta"ees under Rule...65{I)(iii).26

U

25

26

I Case No. IT-03-66-A, Decision on Motion on behalf of Haraelin Bala for Temporary
Prosecutor v. Limaj et. a"
Provisional Release, 14 February 2008 ("Limaj Decision"), para. 9.
Prosecutor v. Milutinovic et. al" Case No. IT-87-05-A, Decision on Vladimir Lazarevic's Second Motion for
Temporary Provisional Release on the Grounds of Compassion, 21 May 2009 (May 2009 Lazarevic Decision),
para. 9; Prosecutor v. Milutinovic et. al" Case No. IT-87-05-A, Decision on Vladimir LazareviC's Motion for
Temporary Provisional Release on the Grounds of Compassion, 2 April 2009 (April 2009 Lazarevic Decision),
para. 8.
May 2009 Lazarevic Decision, para. 9; April 2009 Lazarevic Decision, para. 8.
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15.

A further relevant consideration has emerged from the Appeals Chamber jurisprudence on

the provisional release of convicted persons. In DelilS, the Appeals Chamber held that, at least in the
context of where an appeal is pending, "detention for a substantial period of time may, depending
on the circumstances of the case, amount to a special circumstance within the meaning of Rule
65(1)(iii) of the Ru1es.'.27
T"fie Ap.peals Cfiamber- has.--held~-that- tile illn:afio'1.'-'of provisional "reiease grantee[ on-

16.

'humanitarian grounds_ should be='prOpoF1ional to the---period-of time necessary dO 'carry out the
~humanit-ar:ian purpose- of the refease28' and that "a Trial Chamber must address the proportionality

between the nature and weight of the circumstances of a particular case and the duration of the
provisionalre1ease requested. ,,29

IV.
:IT.

The...Applicant has submitted

t.~at

DISCUSSION

he will not pose a threat to any witness, victim or other

pers6n30 -and the Prosecution has not contested this. Indeed, there is nothing to support the notion
that he would-pose such a threat. The Trial Chamber thus finds that this traditional requirement for
granting release of a convicted person has been satisfied.

18.

The Applicant submits that his wish to visit his elderly and gravely ill mother most probably

for the last time-constitutes "special circumstances" that warrant release. 31 While the Prosecution's
cemtenfion that the Applicant has not demonstrated-that the health situation of his motller is acute is
nGt without fimnclation,.32 .,"te Trial Chamber nGnetheless is. satisfied that the "special circumstances"
have-been ·est%blislied.. The medical-cemdition and: age of the..Applicant's-motber:in combination
demonstrate a sufficient ·hwnane ann: compassionate basis for -granting-tlre Motion,- -Further,
detainees at the -U.nited Nations Detentiorrc::Unit are accormnodated far away from-the former

27

28

29
30
31

32

Prosecutor v. DeUc, CaseNo.IT-04-83-A, Decision on the Motion.of-R-asim Delic for ErovisionalRelease, -I-I-May
2009 (Delic Decision), para. 17.
Prosecutor v. Popovic et. aI., Case No. IT-05-88=AR65.4, Decision on Consolidated.Appeal against Borovcanin's
Motion for a Custodial Visit and Decisions on Gvero's and MiletiC's Motions for Provisional Release during the
Break in Proceedings, 15 May 2008 (Consolidated Popovic Decision), para. 32; Prosecutor v. Prlic et. 01., Case
No. IT-04-74-AR65.8, Decision on Prosecution's Appeal from "Decision Relative a la Demande de Mise en
Liberte Provisoire de l'Accuse PrlicDated 7 April 2008", 25 April 2008 ("PrlicDecision"), para. 16; Prosecutor v.
Prlic et 01., Case No. IT-04-74-AR65.7, Decision on "Prosecution's Appeal from Decision Relative a 10 Demande
de Mise en Liberti Provisoire de l'Accuse Petkovic Dated 31 March 2008", 21 April 2008 ("Petkovic Decision"),
para. 17.
Consolidated Popovic Decision, para. 18.
Motion. para. 8.
M olIOn,
. para. 6.
Response, paras. 3-4.
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Yugoslavia and as a consequence have limited opportunities for seeing their families. The Trial
Chamber accepts that after his transfer to the state where he is to serve his sentence, the likelihood
that the Applicant will be able to see his mother again will be low. It must also be remembered that
the Applicant has been detained for a lengthy period of time awaiting trial, during trial and pending
appeal. 33 This was of particular significance in determining the existence of special circumstances
in Delic. 34 The Trial Chamber is thus satisfied that the Applicant has shown "special circumstances"
amountirrg to an"actIte-jnstification'-'-whicn.jusJifie.s-a.cnstodial visit.

TheTriatChamb"'er nevertheless notes that, as nas been held in Limaj, there i-san incentive

'19.

to abscond when proceedings have been completed and the Applicant is a convicted person
~awaitingtransfer to'a Statein willch hissenumce_wilI be served. 35:Thereis:tlms a risk of flight-in,.
the instant Gase'. HbweYer, the-Applicant submits that he-.has behaved well inc detention36 and thi's isnot challenged by the Prosecution. The Applicant's submission that he has never been a fugitive 37 is
neutral: felr the reasons given in an earlier Decision in his case, namely that he cannot say he
"surrendered" because he was never given the opportunity, but at the same time, there is no
evidence that he was evading arrest. 38 Factors that have little significance for the question of flight
risk include the fact that he is 64 years 01d,39 has served a very significant part of his sentence and
has some years to look forward to as a free man. 40 Thus, the Trial Chamber will only grant the
Applicant provisional release if stringent conditions are imposed as is suggested in the Motion,41 the
Response42 and the Reply.43 Such conditions would include being in custody at all times, i.e. having
a,...·med

members of the Republika Srpska MUP guarding him for 24 hours per day and spending

eaeh night in the local detenti.on facility which is- part of the Pale Pu13lic Security Centre. 44

20.

Guarantees have been provided by 'Repuolika Srpska,45 but they do not commit it to
....imposing the stringent=e.e>nditions envisioneu-here. 46 The Trial Chamber therefore- makes its, order
33

Motion,~para. 8; Reply, para. 2.

34

Delie Decision, para;-17.

35

36
37

38

39

40
4l
42
43
44

45

Limaj Decision;-para. 9:
Motion, para. 9.
M allan,
.
para. 9 .
Prosecutor v. Krajisnik and Plavsic, Case IT-00-39 & 00-40, Decision on MomCilo Krajisnik's Notice of Motion
for Provisional Release, 8 October 2001, para. 20.
Motion, para. 8.
Reply, para. 5.
Motion, para. 10.
Response, para. 7.
Reply, para. 6.
PandurevicDecision, para. 25; Borovcanin Decision, para. 32; Motion para. 10.
Motion, Annex A.
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for Krajisnik's custodial visit conditional on guarantees being provided m relation to such
conditions.

21.

The Appeals Chamber has held that the duration of provisional release granted on

humanitarian grounds should be proportional to the period of time necessary to carry out the
humanitarian purpose of the release. 47 The Applicant has made no submissions in this regard. After
lhe Appeal~Ghamber herd-that a _period::'of_seven_days incluEling travel tlme-..1o ,"isit an -ailing-parent
was excessive1:Y'10ng-f0EBorovcania;~8tb.e-Trial=eifamberin.PEosecutor v. -Popo¥ieet..:al:- permitted
49

him to make-a:-v:isit not exceeding four days including travel time. The-Trial Chamber finds that in
all the circumstances the Applicant should be granted a custodial visit to Republika Srpska for a
period_of three days-e*Cl.udingotrave1.tlmeoo

V.

22.

DISPUSITION

For these reasons, pursuant to Rule 104, the Trial Chamber hereby

(1) GRANTS leave to the Applicant to reply to the Prosecution Response;

(2) ORDERS the custodial release of the Applicant in the Republika Srpska for a period not
exceeding three days (ex-cluding travel time) to enable him to visit his mother, subject to the
following conditions:

(a) the agreementirom any affected state to the terms .and conditions of custodiaLIelease set
forth in the present Decision should be submitted to the Registry prior to the transfer of the
AppliGant,..failing which no trans:fer~wiRGGGlJl";
(b) tlie exact dates -of _tlie Applicant's provisional release shall be

~deternrinedin

consultations between the United_Nations Detention Unit ("UND..u"), the Registrar oLthe
Tribunal and a representative of the Trial Chamber;
(c) the Applicant shall be transported to Schiphol airport in The Netherlands by the Dutch
authorities as soon as practicable;
46

Motion, Annex A.

47

Consolidated Popovic Decision, para. 32; Prlic Decision, para. 16; PelkovicDecision, para. 17.
Consolidated Popovic Decision, para. 18.
Proseculor v. Popovic el. aI., Case No. IT-05-88-T, Further Decision On Borovcanin's Motion For Custodial Visit,
22 May 2008, Annex.

4'
49
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(d) at Schiphol airport, the Applicant shall be transferred into the custody of a designated
official of the Republika Srpska, who shall accompany the Applicant on the airplane;
(e) the authorities of all states through whose territory the Applicant may travel will hold the
Applicant in custody for any time he will spend in transit at the airport and arrest and detain
the Applicant pending his return to the UNDU should he attempt to escape;
(f)-during-the peri:c)thrEthe Applicant2s· stay in the-RepubJika::Srps*a, he shall

abiae~by-the

following ·conditiDns, and the authorities- of-h'le Republika SrpsKa shall ensure compliance
with such conditions:
fi)

.the _Applicant shall have..a..qned mernhers_e;f the Repubhla Srpska.

Ministry ofChrterror ("RS MOP")_guarding him 24·hours per daY',.
(ii)

the Applicant shall remain within the confines of the municipality of

Pale, Republika Srpska, Bosnia and Herzegovina, apart from ills travel from
and to the Airport,
(iii)

the Applicant's travel documents shall be given to the European

Union Police Mission in Sarajevo or to the Office of the Prosecutor in
Sarajevo, or to the Public Security Station in Pale,
(iv)

the Applicant shall spend every night in the local detention facility,

-wilieh is part of the Pale Public Security Centre,
(v)

a written report shall be filed with the Tribunal

confirrnin~

the_

presence of the Applicant each day,
(vi)

.the-AppJicant sball not discuss his case with -any0ne~other~tflan-bis

counsel,
(vii)

The Applicant shall not have any contact whatsoever or in any way

interfere with any victim or witness or otherwise interfere in any way with
the administration of justice,
(viii)

The Applicant shall comply strictly with any requirement of the

authorities of the Republika Srpska necessary to enable them to comply with
their obligations under this decision and their guarantees;
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(g) The Applicant shall return to the UNDU in The Hague five days, at the latest, after his
departure from the UNDU, unless otherwise ordered by the Trial Chamber;
(h) on his return the Applicant shall be accompanied on the airplane by the designated
officials of RepubJika Srpska, who shall deliver him into the custody of the Dutch
authorities at Schiphol airport, the Dutch authorities shall then transport him back to the
UNBU;

(3) REQUIRES the Republika Srpska to assume responsibilijy as set ouLabove, to cover all
expenses concerning transport of the Applicant from Schiphol airport to RepubJika Srpska and
back as -w.:::!bs concerning accommodation and· seculity of the AppliGant white on custodial
visit,-to arres:rtlre- Applicant immeGiiately if he shou1d breach any of

th~

cOnElitions of this

decision, and to report immediately to the Trial Chamber any breach of the conditions set out
above~

(4) REQUESTS the Registry to obtain confirmation of the agreement of any state affected by the
transfer, prior to arranging for the transfer of the Applicant to Republika Srpska, and to assist
in obtaining the views of any state affected by the transfer, and to distribute this decision to the
relevant states and organisations.
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Do=in Eogli,h md -

dE

En!:7!J:;ri",""'

Kevin Parker
Presiding

Dated this seventeenth day of June-lOO§)
AtTh~Hague

The Netherlands

[Seal ofthe Tribunalj
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