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'L INTRODUCTION
A. Procedural Histo

1. Pursuant to Rule 65ter(E)(i) of the Rules of Procedure and Evidence (“Rules”) and the order
of the Pre-Trial Judge of 5 April 2006', the Prosecutor submits this Pre-Trial Brief which sets forth
the Prosecution case and addresses the relevant factual and legal issues. The accused Dragoljub
Ojdanic’2 and Nikola Sainovi¢® have agreed to certain matters, which are set out in Annex A and B
to this Pre-Trial Brief.* At the time this brief was filed, the Prosecutor had not yet received any
response of the other accused with regard to potential agreed facts. The Prosecution thus
acknowledges and draws to the attention of the Trial Chamber that all other matters in this case are
in dispute. All references in this document to the Indictment refer to the Second Amended Joinder
Indictment, submitted on 5 April :2006 and which is pending confirmation. The Prosecution is
filing, contemporaneously with this Pre-Trial Brief, the other documents required by Rule 65ter(E).

- B. The Indictment
1 The charges

2. The core allegation in this case is that the accused Milutinovié, Sainovi¢, Ojdanié, Pavkovic,
Lazarevi¢, Pordevi¢ and Luki¢ are criminally: liable for a campaign of ethnic cleansing in'Kosovo.
The campaign was the result of ‘a common plan, design or‘purpose to modify the ethnic balance in
Kosovo in order to ensure continued Sérbian control over the province. The crimes charged in the
Indictment were the result of the implementation of the plan between 1 January and 20 June 1999
During this period approximately 600,()00.' to 800,000 ‘ethni’c Albanians in Kosovo (“Kosovo
Albanians”) were expelled from their hotnes and deported: In addition, hundreds of thousands of
Kosovo Albanians were expelled from their homes and 1nterna11y displaced. This program of ethnic
cleansmg was carried out against Kosovo Albamans on account of their ethnicity and their religion.
As a part of this campaign, forces of the Federal Repubhc of Yugoslavia (“FRY”) and Republic of
Serbia (“Serbia”) engaged in a campalgn of terror and violence, including murders, sexual assaults,

beatings, robbery, looting and other physical and psychological abuse of Kosovo Albanians, as well

L.

Y Prosecutor v. Mtlutmowc et. al., Case No. 1T-05- 87-PT Pre-Trial Order and Appcnded Work Plan, 5 Aprll 2006.
2 See Letter of the Ojdamc Defence to the Prosecution, dated 29 January 2003.. ;
3 See Letter of the Sainovi¢ Defence to the Prosecution, dated 9 May 2004. The Sa1nov1c Defence had first declined to
identify agreed facts .on the basis of the indictment and proposed to .develop: their own: approach. Per: letter dated 16
January 2004, they offered a set of proposed agreed facts to the Prosecution. As stated by the Prosecution in the Status
Conference on 21 January 2003 and farther explained in a letter:to the Milutinovi¢ Defence dated 9 February 2003; the
proposed facts were irrelevant to the case and partly contentious and thus not acceptable for agreement by the
Prosecution. Per letter dated 9 May 2004; the Sainovi¢ Deferice offered a new 'set of facts based on the indictment
wmch the Prosecution agrees on as set out in Annex B.

* No such agreement has been reached on any pomt w1,th the accused Milan Milutinovié.

Case No.: IT-05-87-PT SRR S ' 10 May 2006
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as the destruction of Kosovo Albanian homes and cultural and religious sites between mid-March

and 20 June 1999.

3. During the period between 1 January and 20 June 1999, a state of armed conflict existed
between the Kosovo Liberation Army (“KLA”) on the one hand, and the forces vof the FRY and
Serbia, on the other. These forces of the FRY and Serbia included the Army of Yugoslavia (*VJ”),
the forces of the Ministry of Internal Affairs of Serbia (“MUP”), local defence forces in Kosovo, as
well as other associated forces. In addition, from 24 March to 20 June 1999, a state of armed
conflict existed between the forces of the FRY and Serbia, on the one hand, and NATO, on the
other. The crimes committed in Kosovo for which the accused are charged were committed by

forces of the FRY and Serbia.

2. The reiationship with case 1"T—02;54-T and 'indic‘tment ]TT-O3—70—I

4. The accused Milutinovic, §ainovié and Ojdani¢ were originally indicted together with
Slobodan Mrlosev1c and Vladimir St0111]k0v1c under case no. IT-99-37. Stojiljkovi¢ died on 13
April 2002. After Slobodan M110sev1c was arrested and transferred to the Tnbunal it was decided
that he should be tried separately for allegatrons concemmg Kosovo, Croatia and Bosnia-
Herzegovma under case no. IT-02- 54 In case no. IT-02 54, the Prosecution in 2002 and 20()3
presented its case with regard to Kosovo and the Accused appeared to have closed his Defence case
for the Kosovo case component in early 2006 The trial unexpectedly ended without a Judgment due
to the sudden death of Slobodan Mllosev1c Due to the 1dent1ty of the crime-base charges in IT-02-
54 and the instant case and the subordination and proximity of the accused in this case to Slobodan
Milosevié, much of the evidence adduced by the Prosecution in IT-02-54 will be led once more in

this trial.

5. The accused Pavkovi€, Lazarevic, Pordevi¢ and Luki¢ were initially indicted under case no.
IT-03-70-1. On 18 November 2003, the Prosecution filed a Moﬁon for Joinder with case no. IT-99-
37-PT. By decision of 4 December 2003, the TﬁaI‘Cﬁember found the Joinder Motion to have been
prematurely. filed and denied it without prejudice . and with the right of the Prosecution to apply
again when any of the accused of case no. IT-03-70-1 appeared before the Tribunal. After the
accused Lazarevi¢ was transferred to the Tribunal in February 2005, the Prosecution re-submitted

its application for joinder of the two.cases on 5 April 2005. By decision of the Trial Chamber issued

Case No.: IT-05-87-PT - = = | o et o . 10 May 2006 .



IT-05-87-PT p.5080

on 8 July 2005, the joinder of case nos. IT-99-37 and IT-03- 70 was granted and the instant case no.
IT-05-87 was assigned.” v i o

. THE PROSECUTION CASE

A. Widespread or systematic attack on the civilian population

1. The law on Article 5 of the Statute

6. In order for a crime to amount to a crime against humanity under Article 5 of the Statute, the
following €lements must be met: (1) there must be an attack, (2) the acts of the perpetrator must be
part of the attack, (3) the attack must be directed against any civilian population, (4) the attack must
be widespread or systematic, and (5) the perpetrator must know that there is an attack on the
civilian population and know that his acts comprise part of the attack.® In addition, Article 5 of the
Statute imposes a jurisdictional requirement: that the crimes are “committed in armed conflict.”’

The attack on any civilian population and armed conflict are separate notions.”

7. In relation to the element of the f“civilian ‘population”, it is sufficient to show that enough
individuals were targeted in the course of the attack or that they were targeted in such a way as to
satisfy the Chamber that the attack was in fact d1rected agamst a crv1han ‘population”, rather than
against a limited and randomly selected number of. individuals.” The presence of members. of
resistance groups or former combatants, who have:laid down their arms, within a population does
not-alter its “civilian” character.'® In case of doubt as to whether a person is. a civilian, that person

shall be considered to be a civilian,''

8. | The phrase' “directed against means that the 01v111an populatlon must be the pnmary obJect
of the attack The Appeals Chamber has hsted the followmg factors to be taken into account by a
Trial Chamber when demdmg whether an attack was “dlrected agalnst a civilian population: the

means and methods used-in-the:course of the. attack; the status of the:victims, their number, the

S Prosecutor v. leutmovtc et. al Case No IT-99- 37 PT & IT-03—70—PT Demsron on Prosecution Motron for Jomder
8 July 2005. :

Prosecutor v.Blaski¢, Case No IT-95- 14 A, Appeal Chamber Judgement 29 July 2004 ( “Blas‘ktc Appeal
Judgement”), para. 124; Prosecutor v. Kordic-and Cerkez, Judgement Appeals Chamber, 17 December 2004, paras. 99,
100 (“Kordi¢ Appeal Judgement”) ) S . : :

See infra paras. 16,24-28.

® Ibid,, para, 86. See also, Prosecutor v. Tadi¢, Case No. IT-94-1-A, Appeal Chamber Judgement, 15 July 1999, payas.
248-51 (“Tadic¢ Appeal Judgement)
° Ibzd para. 90.

% Blaskic Appeal Judgement ‘paras. 113 15, (the number of soldiers as well as whether the soldiers are on leave are
factors to take into consideration in determining whether the presence of soldiers within a civilian populatlon depnves 1t
of its civilian character).

u Addmonal Protocol I, Art. 50 (3). See Bla&‘ktc Appeal Judgement para 113

Casc No.: IT-05-87-PT ' - R 10 May 2006
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discriminatory nature of the attack, the nature of the crimes committed in its course, the resistance
to the assailants at the time, and the extent to which the attacking force may be said to have

complied or attempted to comply with the precautionary requirements of the laws of war."?

9. The attack must be either widespread or systematic.'* “Widespread” refers to the large-scale
nature of the attack and the number of victims. “Systematic” refers to the organised nature of the
acts of violence and the improbability of their random occurrence.”> An assessment of what
constitutes a widespread or systematic attack is generally a relative exercise in that it depends upon
the civilian population which is being attacked. According to the Appeals Chamber, the
consequences of the attack upon the targeted population, the number of victims, the nature of the
acts, the possible participation of officials or authorities, or any identifiable patterns of crimes can
be. taken into account as factors in the determination of whether an attack satisfies either or both
requirements of a widespread or systematic.attack.l‘6 A plan or policy .is not a legal element of a

crime against human_ity.l7

10. The acts of an accused constitute part of an attack when they are objectively part of the
attack, coupled with the knowledge on the part of the accused that there is an attack on the civilian
population and that his acts are part thereof.ls‘: A crime would only be regarded an “isolated act”, as
opposed to part of the attack, when it-is so far removed from the attack that, having considered the
context and circumstances in, which it was committed, it cannot reasqnably be said to have been part
of the attack."

li As to the mens rea requlred for respons1b111ty under Art1cle 5 the accused need not have
knowledge of the detalls of the attack on the c1v1han populatlon It sufﬁces that he knows that there
is an attack on the 01v111an populatlon and that he takes the risk that h1s acts are part of this attack 20
The motives of the accused for taking part in the attack are 1rre1evant and the accused need not
share the purpose or goal behind the attack. It is the attack, net the acts of the accused, which must

be directed against the civilian populat‘ion,zg‘

n Prosecutor v. Kunarac Case No IT-26-23 & 23/1 Appeal Chamber Judgement 12 June 2002, , para. 91 ( “Kunarac
Appeal Judgement”). ,
31d.
* Ibid., para. 93.
% Ibid., para. 94.
1 Ihid., para. 95. o :
1 Blaski¢ Appeal Judgement, paras. 100 and 120.
18 Kunarac Appeal Judgement, para. 99. )
® Ibid., para. 100.
2 Ibid., para. 102.
2 " Ibid., para. 103.
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2. The facts

(a) - The widespread nature of the attack

12.  The evidence will show that a widespread and systematic attack on the Kosovo Albanian

civilian population was carried out at the time relevant to the Indictment.

13.  Villages were attacked by the forces of FRY and Serbia throughout the entire province of
Kosovo. Witnesses from many different municipalities and viilages throughout the entire territory
of Kosovo will testify as to how the Kosovo Albanjan civilian population in their respective villages
were mistreated, killed and expelle_d.22 This evidence will demonstrate the large-scale nature of the
mistreatment, killing and expulsion of the Kosovo Albanian civilian ponulation and the high

.. 3
number of victims.?

(b) The systematic character of the attack

14.  The attack on ‘the individual villages throughout the  entire province of Kosovo was
conducted in a systematic' way by the forces of FRY and Serbia. Witnesses from many different
municipalities and villages w111 testlfy about the shelhng of their v1llages the burning of their
houses, the killing of their livestock, the rmstreatment and kllllng of men, women, children and the
elderly and expulswn of all v111ager$ 24 These exPected testlmomes will reveal a umque and clear
pattern of cnmes comnntted agmnst the Kosovo Albaman c1v111an populatlon and demonstrate that
thIS constant repetmon of smnlar crlmmal conduct durmg the perlod relevant to the Indictment was

not acmdental

2 See the summaries of .expected testimony of the following witnesses for the individual municipalities: Xhemajl
Begiri, Shukri Buja, Ian Hendrie, Imer Iimeri, Helena Ranta, Nesret Shabani (Racak — Stimlje-Shtime); Hamide Fondaj,
Osman Kuci, Halit Berisha, Hysni Berisha and Shyrete Berisha (Suva Reka-Suhareké); Emin Kabashi , K 14, Nazilie
Bala (Pritina-Prishtin€); Bajram Bucaliu and, Florim Elmi Krasnigi (UroSevac-Ferizaj); Reshit Salihi, Sabri Popaj, Isuf
Zhunigi (Orahovac-Rahovec); Rahim Latifi, Halil Morina, Rexhep Krasn1q1 and Hysni Kryeziu (Prizren); Liri Loshi,
Mustafa Draga, Milazin Thaci, Sadik Januzi; Hadije Fazliu, ‘K24, Xhevahire Rrahmani (Srbica-Skenderaj); Lirij Imeraj
and Sofije Imeraj (PadaliSte-Padalishte-Istok/Istog mum01pa11ty) Musa Krasniqi, Milaim Cekaj, and Gani Bacaj
(Dubrava-Dubravé Prison-Istok/Istog’ municipality); Ndrec Konaj and K 50 (Pe¢-Pejé); Aferdita Hajrizi, K 15,
Muharem Demiraj (Kosovska Mitrovica-Mitrovicé); Hani Hoxha, Behar Haxhiavdija, Ismet Haxhiavdija, Witness K13,
Fuad Haxhibegiri, Merfidete Selmani, Nike Peraj and Martin Pnishi (Dakowca—GJakove) Hazbi Loku, Isa Raka, Sejdx
Lami and Fadil Vishi, Muharrem Dashi (Kacanik); K 20, Fetije Vishaj and Mehmet Mazrekaj (Decani-Degan);
Abdylhaqlm Shagqiri and Qamtl Shabani (Gn_]llane/GJﬂan), Sabit’ Kadnu Shukn Gerxhaliu and Fedrlje Hxafa (Vucitm-
Vushtrri).

2 Patrick Ball, Frederik Abrahams Sandra Mltchcll a Represcntatxve of an Intcrnatlonal Humanitarian Organisation,
Dr. Erik Baccard, William Fulton, Inge Joaqim, an DNA expert and a Representative. of the International Commission
for Missing Persons, are expected to provide an: overview with regard to the individual crime sites as well as with
regard to the individual crimes (deportation, sexual assault, murder) concerned. Further, see the expected testimonies of
all witnesses named in footnote 22 which paint a clear and concise picture of systematic attacks on all villages,
following the same pattern of conduct.
24See footnote 22.
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(c) Civilian population

15.  The attack was directed against the Kosovo Albanian civilian population as such, and not
agaihst only a limited number of individuals, namely,v KLA fighters. Kosovo Albanian civilians,
including women, children and elderly villagers, were systematically mistreated, killed and expelled
from their villages. It was the Kosovo Albanian civilian population, and not the KLA, which was

the primary, and by no means incidental, target of this attack.”

B. Armed conflict®® - Article 3 of the Statute

1. The law on armed conflict

(a) Armed conflict

16.  For the Tribunal to have jurisdiction under Article 3 of the Statute, it is required that the
crimes were committed during an armed conflict. The Appeals Chamber in Prosecutor v. Tadic
held that “an armed conflict exists whenever there is a resort to armed force between States or
protracted armed violence between, govcmmqntal authorities and organized armed groﬁps or
between such groﬁ,ps within a State.”zz7 The above is the relevant test to be applied by the Trial
Chamber when detennining whether an armed conflict existed in Kosovo at all times relevant to the
Indictment for the purposes of establishing’ jurisdiction over crimes:charged pursuant to Article 3

and 5 of the Statute.

17. Additional Protocol II and the Commentaries to the Geneva Conventiohs may provide
‘ guldance in the definition of the legal elements constituting “armed conflict”. 2% Additional Protocol
IT applies to armed conflicts “which take place in the territory of a High Contracting party between
its .armed forces and dissident armed forces. or ‘other. organized armed groups which, under
responsible command, exerc1se such control over a part of its temtory as to enable them to carry out

sustained and concerted military operations and to 1mplement this Protocol.” R By way of a

 See the witnesses named in footnotes. 22 and 23 above who are expected to testify to this aspect of the case:
26 The following witnesses are expected to testify to aspects that will prove that an armed conflict existed at all times
relevant to the indictment: Fred Abrahams; Veten-Surroi, John Crostand, Phil Coo; Sabit Kadriu, Martin Pnishi; Klaus
Naumann, Shukri Buja, Loshi Liri, Karol Drewienkiewicz, J.Maisonneuve, Richard Ciaglinski, Milazim Thaqi, K6,
Ratomir Tanic, Gani Bagaj, Ali Hoti, Ibrahim Rugova, Wolfgang Petritsch, K5, Paddy Ashdown, William Walker,
Emin Kabashi, K14, K25, Adnan Merovci. See also Exhibits 3.005, 4.001, 4.008, 4.012, 4.013, 4.363, 4.364, 4.366,
4.367, 4.368, 4.370, 4.372, 5.303, 2.1.1.to 2.1.36, 2.10.1 t0 2.10.7, 4.316, 5.360, 5.030, 5.376, 4.084, 4,048, 2.12.1 to
2.12.28, 4.017, 4.271, 4.273, 4.005, 4.004, 4.231, 4.242, 4.272, 4.274, 4.307, 4.253,'4.277, 4.258, 4.276, 4.275, 4.304,
4.278, 4.305, 4.279, 4.283, 4.252,4.284, 4.280, 4.285, 4.259, 4.055, 4.266, 2.1.20, 2.1.18, 2.1.33, 2.1.21, 2.1.22, 4.286.
27 prosecutor v. Dusko Tadic, Appeals Chamber, Decision on the Defence Motion for Interlocutory Appeal on
Jurlsdlctlon Case No. IT-94-1-AR72, 2:Octaber 1993, para. 70: ,

8 Prosecutor v. Milosevic, Case No. IT-02-54- T Demswn on Motlon for Iudgement of Acqumal 16 June 2004 para
19. RRRVHNER
» Additional Protocol 11 Art 1(1)

Case No.: IT-05-87-PT . - o " 10 May 2006



IT-05-87-PT p.5076
definition in the negative, Protocol II further provides that the Protocol “shall not apply to situations
of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence and other

. . - . 9’30
acts of a similar nature, as not being armed conflicts.

18.  The Trial Chamber in Prosecutor v. Delalic¢ et. al. held, in relation to internal armed
conflicts, that “in order to distinguish from cases of civil unrest or terrorist activities, the emphasis
is on the protracted extent of the armed violence and the extent of organisation of the parties
involved.”' The protracted extent of armed violence appears to primarily imply a time element.
Additional criteria, such as the intensity of the clashes, the number of forces engaged on both sides,
the number of victims, the extent of destruction, the sophistication of weapons used, and the nature
of the operations conducted, may be taken into account by a Trial Chamber when deciding whether

the armed violence exerted is to be classi_ﬁed as “protracted”.

19.  The non- govemmental group need not have the same structure as an army but needs to
function in certain respects as the armed forces of the State. For example, Additional Protocol II
includes the requirement of being “under responsible command”. as a necessary feature for armed

groups to come within the scope of the Protocol.*>

20.  Finally, it is noted that the Appeals Chamber has held that “[t]he state of anned conflict is
not limited to the areas of actual m111tary combat but ex1sts across the entire territory under the

control of the warrmg pames 23

(b)  Nexus between the crime and the armed conflict -

21.  In the Tadic¢ Jurisdiction Decision, vthe Appeals Chember stated that to amount to a war
crime the offences had to be “closely related” to the armed conflict, but it did not spell out the

nature of the required relation. In the Kunarac Appeal Judgement, the- Appeals Chamber endorsed

20 »’ Additional Protocol I, Art. 1(2).

*' Prosecutor v. Zejnil Delali¢, Zdarvko Muci¢, Hazim Deli¢ and Esad LandZo,, Case No IT-96-21-T, Trial Chamber
Judgement 16 November 1998, para. 184 (“éelebzct Trial Judgement”) o

As members of armed groups are quahﬁed as combatants rather than civilians (see Article 50 of Additional Protocol
I, read in conjunction with Article 48), it is also instructive to look at Article 43.of Additional Protocol I (“Armed
Forces and Article 4(A)(2) of the Third Geneva Convention. In deﬁmng “armed forces”, Article 43(1) of Additional
Protocol I provides: “The armed forces of a Party to a conflict consist of all organized armed forces, groups and units
which are under a command responsible. for the conduct of tis:subordinates, even if that Party is represented by a
government or an authority not recognized by an adverse Party. Such armed forces shall be subject to an internal
disciplinary system which, inter alia, shall .enforce compliance with the rules of international law applicable in armed
conflict.”

The Third Geneva Convention, Art. 4(A)(2) sets out four criteria that must be fulfilled in order for members of a
militia or organized resistance movement to' qualify as prisonets of war:: (a) That of being commanded by a person
responsible for his subordinates; (b) That of having a fixed dlstmcuve sign recognisable at a distance; (c) That of
carrying arms openly; and (d) That of conducting their operations in accordance with the laws and customs of waf. See
also Additional Protocol IL, Art, 1(1). :

» Kunarac Appeal Judgement, para. 64.

| Cas¢ No.: IT-05-87-PT S 10 May 2006



IT-05-87-PT p.5075

the same standard. It held that what ultimately distinguishes a war crime from va purely domestic
offence is that a war crime is Shaped by;(_)'r' dependent upon the environment — the armed conflict —
in which it is committed. It need not have been planned or supported by some form of policy. The
armed conflict need not have been causal to the commission of the crime, but the existence of an
armed conflict must, at a minimum, have played a substantial part in the perpetrator’s ability to
commit it, his decision to commit it, the manner in which it was committed or the purpose for
which it was committed. Hence, if the accused acted in furtherance of or under the guise of the
armed conflict, it would be sufficient to conclude that his acts were closely related to the armed

conﬂict.34

22.  In determining whether or not the act in question is sufficiently related to the armed conflict,
the Trial Chamber may take into account, inter alia, the following factors: the fact that the
perpetrator is a combatant, the. fact that the?vietim_ 1s a non-combatant, the fact that the victim is a
member of the opposing party, the fact that the act may be said to serve the ultimate goal of a
military campaign, and the fact that the crime is committed as part of or in the context of the

perpetrator’s ofﬁcial duties.*

23.  As explalned in the Rutaganda Appeal Judgement the express1on under the gulse of the
armed conflict” does not mean s1mp1y at the same t1me as an armed conflict” and/or ‘in any
circumstances created in part by the armed conﬂrct”.36 For example, if a non—combatant takes
ad\}antage of the lessened effectiveness of the police in conditions of disorder created by an armed
conflict to murder a neighbour he has hated for years, that would not, without more, constitute a
war crime under Article 4 of the Statute: By contrast, the accused in. Kunarac, for example, were
combatants who took advantage of their positions of military authority to rape individuals whose

displacement was an.express goal of the military campaign in which they took part.3 7
2. The f_acts demonstrating the existence of an armed conflict

24.  Anarmed conflict between the KL A and- armed forces of the FRY and Serbla existed on the
temtory of Kosovo from at least sprmg 1998 through all: times relevant to the indictment. In
addition, from 24 March 1999 to 20 June 1999, a state of armed conﬂrct existed between the forces
of the FRY and Serbra and NATO

3 Kunarac Appeal Judgement, para. 58.
% Kunarac Appeal Judgement, para. 59. ' T R
3% Prosecutor v. Rutaganda, Case No. ICTR-96-3-A,. Appeal- Chambeér, Judgement; 26 May 2003, para. 570
(“Rutaganda Appeal Judgement”).
%7 Rutaganda Appeal Judgement, para. 570.
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25. The KLLA was established to conduct an armed struggle against‘ the Serbian authorities. At
least from spring 1998 onwards, the KLA was a well-organised military force with a formal
structure, a clear chain of command and a set of rules.”® The KLA was organised into seven zones
of responsibility and had commanders and deputy commanders in charge of each of these zones.
Within the command of the operational zones, the KLLA had branches. The KLLA had a logistics unit
responsible for supplying the entire KLA with food, clothes and weapons. There existed a KLA
military police and a KLA intelligence service. The KLLA General Command consisted of a General
Commander, a Deputy Commander, a Chief of Main Headquarters, a Director of Political Issues, a
Director of Police Issues, a Director of Civilian Administration, a Director of Operational Issues
and a Director of Information Services.*® The KLA also possessed outward symbols of authority in
the form of uniforms, weapons, KLLA emblems, logos and its own ﬂag.40 From 1995 to May 1999,
the KLLA grew from a handful of men to having between 10,000 and 20,000 ﬁ'ghters.'41 o

26. Forces of the FRY and Serbia.consisted principally of the VJ and MUP, over which the
accused exercised both de jure and de facto control as set out in paragraphs 147 to 169 and 175 to
201.

27. | In mid- 1996 the KLA began launchmg attacks that were pnmarrly d1rected at Serbran
pohce forces 2 In early 1998 the conﬂrct 1ntens1ﬁed between the KLA and the forces of the FRY
and Serbla and gamed a new drmens1on Between early 1998 and 24 March 1999, armed clashes
between the KLA and the forces of the FRY and Serbla occurred contmuously throughout vanous
areas of Kosovo The KLA conducted operatlons inter alza in Junik, Decam Mahsevo
Orahovac Istok, Obilic, and Shallska Bajgora throughout 1998 The KLA controlled certain
terrrtones in Kosovo at certam times throughout the period relevant to the 1nd1ctment * The KLA
soldiers were equipped with automatic. rifles, mortars-and grenade launchers.* The forces of the
FRY and Serbia responded by engaging in a.campaign: of persecutions directed against Kosovo

Albanian civilians, using automatic weapons, armoured personnel carriers, helicopters and tanks.*®

* See the witness summaries of expected testimony of "Shukri Bu_]a Ratomir Tanic, Fréderick Abrahams, Tbrahim
Rugova Karol Drewienkiewicz, Paddy Ashdown, J Matsonneuve Veton Surroi, Adnan Merovci. See also, Exhibits
4 048, 3.005, 4.363, 4.249.
* Shukri Buja.
40 Gani Baqaj, Liri Loshi, Shukri Buja, John Crosland Drew1enkrew1cz Paddy Ashdown, K14
*I K6, Ratomir Tanic, Liri Loshi, Shukri Buja Richard Claghnskl Radormr Markovrc
> K6 and Exhibit 4.048.
* Fred Abrahams, Veton Surroi, Ratomrr Tanic, John Crosland, Sabit Kadrlu, Ali Hoti, Loshi Liri, Martin Pnishi,
Shukri Buja, Klaus Naumann, Karol Drewienkiewicz, J. Maisonneuve, Richard Ciaglinski, Milazim Thaci.
* Regarding the KLA military act1v1t1es sec the witnéss summaries of K6, Karol Drewienkiewicz, J. Maisonneuve,
Richard Ciaglinski. John Crosland, Ali Hot1 Adnan. Merovci, Emin Kabashi, Sablt Kadriu. K6 and K25 are expected to
testify as to the KLA exercising control over different parts of the terrltory of Kosovo at different times. See also
Exh1b1t55373 5422,5.376,5.360, 4249, . v i eth o e : .

* Shukri Buja, Fred Abrahams, John Crosland. /
*® Ratomir Tanic, Martin Pnishi, John Crosland, K6. Exhibits 4.051; 4.048, 4.047.

t
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This campaign of persecutions included the shelling of"predohﬁnanﬂy' Kosovo Albanian towns and
villages, widespread destruction of property, and expulsions and killings of the civilian population

from areas in which the KLA was active.*’

28.  Many residents fled the territory as a result of the fighting and destruction or were forced to
move to other areas within Kosovo. The United Nations estimates that by mid-October 1998, over
298,000 persons, roughly fifteen percent of the population, had been internally displaced within

Kosovo or had left the province.*®

C. The ;crimes'cbmﬁiitted

1. Summary

29, The evidence will show that the attacks on‘thc_individual‘municipa]itics were carried out
almost exclusively against ethnic Albanians, demonstrating their persecutory and discriminatory
nature. The attacks were prefaced, accompanied, or followed by the deliberate destruction of
religious and cultural monuments of value to the‘Muslim ethnic Albanian community in Kosovo, as
well as the destruction, burﬁing and plundering of the homies and businesses of ethnic Albanians in
Kosovo. Many of the' murders alleged in the¢ Indictment also occurred concurrently with the
campaign of deportation and/or forcible transfer. The attacks were marked by the forces of the FRY
and Serbia frequent use of ethnic slurs, ,such as Siptar"g ; directed against ethnic Albanians and of
other statements making it clear that the éittaic‘ikefs"wéfé ﬁbii?éted by an ethnic predjudice against

Muslim ethnic Albanians.

2. The law on the underlying crimes .

(a) Deportation pursuant to Article 5(d) of the Statute

30. ~ The Appeals Chamber has recently defined the elements of deportation in the following

way:

“7 Exhibit 4.048. o L e } |

“® Exhibits 4.066, 4.067. See also the summary of the expected testimony of the representative of an international
humanitarian organisation. In response to the intensifying conflict, the United Nations Security Council (“UNSC™)
passed Resolution 1160 in March 1998 “condemning the use of excessive force by Serbian police forces against
civilians and peaceful demonstrators in Kosovo,” and imposed an arms embargo on the FRY. Six months later the
UNSC passed Resolution 1199 (1998) which: stated that “the deterioration of;the situation in Kosovo, Federal Republic
of Yugoslavia, constitutes a threat to peace and security in the region.” The UNSC demanded that all parties cease
hostilities and that “the security forces used for civilian repression” be withdrawn. According to Exhibit 4.084 about
200,000 to 300,000 Albanians were driven from their homes between April and September 1998.

* Derogatory term for Albanian. Coo ’

| | 0 |
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‘ StheC actus reus of deportatlon is the forced dlsplacement of persons by expulsmn or other
forms of coercion from the area in which they are lawfully present, across a de jure state
border or, in certain circumstances, a de facto border, without grounds permitted under
international law. The Appeals Chamber considers that the mens rea of the offence does not
require that the perpetrator intend to displace the individual across the border on a

permanent basis.”

31. The definition of deportation requires that the displacement of persons be forced, carried
out by expulsion or other. forms of coercion such that the displacement is involuntary in nature in
that the relevant persons have no genuine choice in their displacement. Factors other than force

. . . . . . 51
itself may render an act involuntary, such as taking advantage of coercive circumstances.

(i) (i) Forcible transfer pursuant to Article 5(i) of the Statute

32. Article 5(i) of the Statute is a residual clause, applicable to acts that do not fall within any
other sub-clause of Article 5 and representing the-same degree of gravity as the enumerated

crimes.? The crime of deportation satisfies those requirements.>

33.  The elements of forcible transfer are similar to those of deportation set out above at
paragraph 30, with the significant excéption that forcible transfer may take place both within and
across national boundaries.” As with deportation, the accused: need not intend to transfer on a

permanent basis but rather onlyfon a non-provisi'onal basis.”

34. | The ]urlsprudence of the tribunal has not exphcltly dealt wrth the deﬁmtlon of “force” in the
context of forcible transfer under Artlcle 5(1) of the Statute. The Prosecution’s position is that what
renders a transfer for01ble under Artlcle 5(1) is the same as what renders deportatlons forced, set out
in paragraph 31 above In the context of deahng w1th charges of unlawful transfer and persecutlon
under Articles 2(g) and S(h) of the Statute respectlvely, the Trlal Chamber in Prosecutor V. Naletlllc
and Martinovic, found that forc1ble transfer i is the “movement of individuals under duress from

where they reside to a place that is not of their choosing.””® There seems to be no reason why the

gt

% Prosecutor v.Stakic, Case No. IT-97-24-A, Appeal Chamber: Judgement 22 March 2206 para. 278 (“Staki¢ Appeal
Judgement ).

Stakzc Appeal Judgement, para. 279.

Kordzc Appeal Judgement, para. 117

Stakzc Appeal Judgement, para. 317.

% Staki¢ Appeal Judgement, para. 317 and Prosecutor v. Krno;elac, Case No. IT-97-25-A, Appeal Chamber Judgement,
17 September 2003, para. 222 (“Krno;elac Appeal Judgement”) ,
33 Staki¢ Appeal Judgement, para. 317.
% Prosecutor v.Naletilié, Case No. IT- 98 34 T Trial Chamber Judgement 31 March 2003, para 519 (“Naletili¢ Trial
Judgement "). See also, Prosécutor v. Blagojevic and Joki¢; Case No. IT-02-60-T, Trial Chamber'J udgement, 17 January
2005, paras. 595 and 629 (“Blagojevtc and Jokic¢ Trial Judgement”) Wthh defined “forcible transfer”, whether for the
purposes of an underlying act of persecution or other 1nhumane acts, as the “forced displacement of individuals from

' ‘ 1
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same definition of force would not also apply when forcible transfer is charged as “other inhumane
acts” under Article 5(i) of the Statute. Moreover, it seems that the Appeals Chamber in Prosecutor
v. Staki¢ applied the same definition of force when dealing with forcible transfer as charged under
Article 5(1) of the Statute as an “other inhumane act”, as when the forcible transfer was charged

under Article 2(g) of the Statute as an “unlawful deportation”. 5

(¢) Murder

35.  The elements of the crime of murder under Article 3 of the Statute are:

i. Actus Reus

(a) The death of a victim taking no active part in the hostilities;

(b) the death was the result of an act or ormssxon of the accused or of one or more persons for

whom the accused is crlmmally resp0n51b1e
- ii. Mens Rea

The accused, or the person or persons for whom he is criminally responsible, intend:

(a) to kill the victim; or o _
(b) to w11fu11y cause serious bodlly harm Wthh the perpetrator should reasonably have known

‘might lead to death.5 8

0 -
: FRa

36.  The Tribunal jurisprudence has established that the elements for murder under Article 5(a)

are the same as for murder under Article 3-and wilful killing under Article 2(a) of the Statute.”

the area in which they are lawfully present without grounds permitted under international law.” It further found the
required mens rea to be that the perpetrator intended to remove the victims, which implies that they should not return;
that victims subsequently returh to the area by their own volition does not have any impact on the criminal
respons1b1hty Ibid., para. 601.

7 The Appeals Chamber in the Staki¢ case does not ‘appear to distinguish between the elements of forcible transfer
under Article 2(g) and Article 5(i) when it applied the law to the facts and corrected an error by the Trial Chamber
regarding forcible transfer as “other inhuman acts” under Article 5(i) of the Statute. Staki¢ Appeal Judgement, paras.
317-21.

%8 Prosecutor v.Kvocka, Case No. IT-98-30/1-A, Appeal Chamber Judgement, 28 February 2005, para. 261, (“Kvocka
Appeal Judgement”). Note that in Prosecutor v. Limaj, Judgement, IT-03-66-T, 30 November 2005, para. 241 and
Prosecutor v. Strugar, Judgement IT-01-42-T, 31 January 2005,: ‘para. . :236. The Trial Chambers have held that the
indirect intent requirement is the 1ntent to commit the act or omlsswn in_the knowledge that death is a probable
conséquence of the act or omission. g

% See Celebici Trial Judgement , para. 422,, Prosecutor 13 Krmyelac Case No IT-97-25, Trlal Chamber Judgement,
15 March 2002, para. 323 (“Krnojelac Trial Judgement™).

12
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(d) Persecutions on political, racial and religious grQunds pursuant to Article S(h) of the Statute

37.  The elements of persecution under Article 5(h) of the Statute are:%

i. Actus Reus

An act or omission which discriminates in fact and denies or infringes upon a fundamental

right laid down in international customary or treaty law.

ii. Mens Rea
Intent to discriminate on racial, religious or political grounds.

38.  The discriminatory acts or omissions may include those enumerated in other sub-clauses of
Article 5 or other acts or omissions of equal grav1ty to those listed in Artlcle 5.5" 1t is not required
that each separate act or omission should amount to a v101at1on of mtematlonal law. The acts or
omissions may be of the same gravity as the other crimes against humanity listed under Article 5
either separately or combined.®” The Trial Chambers and the Appeals Chamber have already found
that forcible transfer and deportati(')n,63 murder,” sexuval assault,”” and wanton destruction or
damage of religious sites® may amount to persecution pursuant to Article 5(h) of the Statute, all

requisite elements being met.%’

39. = The Appeals Chamber in KrnOJelac held that “dlscrlmmatory intent may be inferred from

such a context as long as, in view of the facts of the case, circumstances surrounding the

commission of the alleged acts substantiate the existence of such.intent.”®®

% Krnojelac Appeal Judgement, para. 185; Blaskic Appeal Judgement, para. 131; Staki¢ Appeal Judgement, para. 327.
' See, e.g., Kordic and Cerkez Appeal Judgement, para. 671; Blaski¢ Appeal Judgement, para. 135.
(’ZBlasktc Appeal Judgement, para. 135; Krnojelac Trial Judgement, para. 434; Separate Opinion’ of Judge
Shahabuddeen, Krnojelac Appeal Judgement, para. 7. , , ‘
o Krmyelac Appeal Judgement, paras. 221-222.

® Tadic¢ Trial Judgement, para. 717;. Presecutor v. Kupreski¢, Casg No, 1T-95-16, Trial Chamber Judgement, 14
January 2000, para. 604 (“Kupreski¢ Trial Judgement”); Prosecutor v.Blaski¢, Case No. IT-95-14, Trial Chamber
Judgement, 3 March 2000, para. 220 (“Blaski¢ Trial Judgement™); Prosecutor v. Kvoc¢ka, Case No. IT-98-30/1, Trial
Chamber Judgement, 2 November 2001, para. 186 (“Kvocka Trial Judgement™).
% In the Stakic Trial Judgement, the Trial Chamber held that not only rape but also any other sexual assault falling short
of ‘actual penetration is punishable and may constitute a persecutory act; Prosecutor v. Staki¢, Case No. IT-97-24-T,
Trial Chamber Judgement, 31 July 2003, para.757 (“Stakic¢ Trial Judgement™). See also the Kvocka Trial Judgement,
para.186, referring to Prosecutor v.Krsti¢, Case No. IT-98-33-T; Trial Chamber Judgement, 2 August 2001, paras 617-
618 (“Krstic Trial Judgement™).
- Blaski¢ Trial Judgemient; para. 227; Prosecutor v.Kordi¢, Case 'No. IT-95.14/2, Trial Chamber Judgement, 26
February 2001, para. 206 (Kordic Trial Judgement”); Stakic, Trial Judgement, paras. 766-767.

7 Those are some of the underlying acts which are, mter alia, charged as persecution in this case; see paras. 67-68 of
the Indictment.

% Krnojelac Appeal Judgement, para 184. The Appcals Chamber 111ustrated this ﬁndmg by stating that, for instance,
the systematic nature of the crimes committed against a racial or. religious group-and the .general .attitude of .the

E !‘13.
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40.  The Trial Chamber in Staki¢ held that in cases where the accused is not alleged to be the
direct perpetrator of the crime but rather is removed from the actual crime-scene by being, for
instance, a political leader, the requirement of proof of the “discriminatory intent of both the
accused and the acting individuals to all the single acts committed would lead to an unjustifiable
protection of superiors and would run counter to the meaning, spirit and purpose of the Statute of
this International Tribunal.” The Staki¢ Trial Chamber concluded, therefore, that in cases of
“indirect perpetratorship”, proof is required “only of the general discriminatory intent of the indirect
perpetrator in relation to the attack committed by the direct perpetrators/actors” and that “(e)ven if
the direct perpetrator/actor did not act with-a discﬁminatory intent, this, as such, does not exclude
the fact that the same act may be considered part of a discriminatory attack if only the indirect

perpetrator had the discriminatory intent.”® The Appeals Chamber accepted this analysis.70

3. The facts in regard to the individual crime sites’"

41. The Prosecution alleges that this campaign of depqrtatien and/or forcible transfer, sexual
assault, murdervand,destruc,t‘ion, of property and religious. sites was conducted systematically
_throughout various municipalities.. The- allegatiorls : eoncemi‘ng, deportqtio,n, forcible transfer,
murder, sexual assault and wanton destruction of religious sites have been set out in very detailed
manner in the Indictment’?. The Prosecution incorporates the allegations set out in paragraphs 72,
73,775, and 77 of the Indictment by. reference into this section. The following part of the Pre-trial

brief illustrates the alleged crimes on a municipality-by-municipality basis:

offence s alleged perpetrator as seen through hlS behaV1our may serve as crrcumstances whrch may be’ taken into
consideration,; id. : : Gl :

% Staki¢ Trial Judgement, paras. 742 743

7 Staki¢ Appeal Judgement, para.’329. o :

" The Prosecution intends. to call Patrick. Ball, Fredenk Abraha.ms Sandra Mrtche]l a_Representative of an
Internatiorial Humanitarian Organisation, Dr. Erik Baccard, William™ Fulton; Tnge Joagim, an DNA ‘expert and a
Representative of :the International Commission for Missing - Persons .to_provide an. overview. with regard to. the
individual crime sites as well as with regard to the individual crimes (deportatlon sexual assault, murder) concerned.

2 See paras:72a. to 72m. (deportation and sexual violence), paras.: 75a: to 75k. (murder), 77d. (destruction). See also
Exhibits 1.001, 1.005, 1.007-1.049, 1.051 (deportation in general), 3.001-3.008 (sexual assault in general) and 5.859-
5.865, 5.867-5.877, 5.880-5.883, and 5.886-5.914 (destruction of buildings in general).
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(a) Racak (Stimlje/Shtime municipality) "

42. On or about 15 January 1999, in the early morning hours, the village of Racak was shelled
by forces of the FRY and Serbia.”* Villagers, who attempted to flee from the forces of the FRY and
Serbia who entered the village, were shot.”” A group of approximately 25 men attempting to hide in
a building were discovered, beaten, verbally abused and their ID cards were removed.”® They were
then ordered to climb a nearby hill to a ravine, where they were shot and killed by forces of the
FRY and Serbia positioned on the hill.”’ Altogether, the forces of the FRY and Serbia killed

approximately 45 Kosovo Albanian civilians in and around Racak.”

(b) Suva Reka/Suhareké’’

43. Suva Reka/Suhareké and its environs were subjected to attacks by FRY and Serb forces
from about 20 March 1999 onwards. 80 The attacks comprrsed expuls1ons destruction of houses
and a mosque 2 and kllhngs On or about 26 March 1999 forces of the FRY and Serbia killed at
least 44 civilians in Suva Reka/Suhareke and serrously wounded others On 1 Aprrl 1999,
dlsplaced Kosovo Albanians who had gathered near Belanrca/Bellamce were forced to flee toward

the Albaman border after the vrllage was shelled

(¢) Pristina/Prishting®

44. Beginning on or about 24 March 1999 and continuing through the end of May 1999,

Serbian police forced the Kosovo Albanians in the city of Pri§tina/Prishtiné and in surrounding

™ The allegations are laid down in detail in para. 73a. and Schedule A of the Indictmént. See the summaries of expected
testimony of Xhemajl Begiri, Shukr1 Buja, Ian Hendne Imer Imerl Helena Ranta, Nesret Shabani; and Exhibits 2.1.1 -
2.1.36. .
7 Nesret Shabani and Xhemajl Beqiri.
s Xhemail Beqiri will testify that three of his relatxves were shot and kllled during the attack on the village. He will also
testify that he saw the bodies of two villagers on the road -after hearing gunfire and people screaming, and that later
when he and other villages were trying to escape from the forces of the FRY and Serbia they were shot at.
7 Imer Imeri and Nesret Shabani. . : ,
77" Ib i d . :
" Imer Imeri and Nesret Shabani will 1dent1fy the v1ct1ms and testify that they were all civilians. Ian Hendrie will testify
about seeing bodies throughout Racak on 16 January 1999. The bodies of 40 of the victims were examined and
autopsied by the European Union Forensic Team (hereinafter, “Finnish Forensic Team”). The Prosecution intends to
tender the reports of the Finnish Forensic Team (Exhlbrts 2 1.9-2.1.11) and to call Helena Ranta who was the leader of
the team.
7 The allegations are laid out in detail in paras. 72d., 75d 77d and Schedule D of the Indictment. See the summaries
of Hamide Fondaj, Osman Kuci, Halit Berisha, Hysm Berrsha and Shyrete Berisha and Exhibits 2.4.1-2.4.63, 3 007,
5.479,5.818,5.846. . . ‘ _ . . ,
% Hamide Fondaj, Shyrete Berisha.
8l Osman Kuci.

% The Prosecution anticipates. that Hysni Berisha will testify. as to. houses set on fire. With regard to-the damage to.the

mosque see the statement of Halit Bertsha L . ‘ :
5. Shyrete Berisha. ‘ : :

8 Hamide Fondaj is expected to testify that the v1llage became overcrowded wrth drsplaced persons.

T
1 .
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villages of the municipality to leave, killing a number of people in the process 7 and sexually
assaulting several women.*® Hundreds of ethnic Albanians were loaded onto overcrowded trains or
buses where they had their identification papers taken from them. After getting off the trains, forces

of the FRY and Serbia told the Kosovo Albanians to walk along the tracks into Macedonia.”

(d) Urosevac/Ferizaj "

45. During the period between 24 March and 14 April 1999, forces of the FRY and Serbia
shelled and attacked villages, including Biba/Bibe,91 MuhadZer Prelez/Prelez i Muhaxheréve,
Raka/Rakaj and Staro Selo,””> Papaz and Sojevo/Sojevé,”

Mirosavlje/l\/[irosalé,94 expelling their inhabitants and killing a number of residents. In

Varo§ Selo/Varosh and

Urosevac/Ferizaj, most of the expelled Kosovo Albamans boarded trains or buses which carried
them to the Macedonia border crossmg at Deneral Jankovi¢/Hani 1 Elezit” where Serb forces
d1rected them to walk on the railroad tracks to the border 9 At the border FRY and Serb forces

conﬁscated their personal documents

(e) Orahovac/Rahovec municipality®’

46.  On 25 March 1999, the v1llages of Celina/Celiné and Bela Crkva/Bellacerke were shelled”,
looted and pillaged99 and houses were bumed 100 Among the several hundred re51dents of Bela
Crkva/Bellacerke who had fled, at least 12 persons 1ncludmg 10 women and children were killedlm
and approx1mate]y 65 men and boys were shot 102 On 26 March 1999, approx1mately 105 Kosovo

% The allegations are laid down in detail in paras. 72g. 72g (1) 77d. of the Indictment. See .the summaries of Emin
Kabashi , K14, Nazilie Bala and Exhibits 1.017, 1. 026,1.038. .
% K14 and Nazilie Bala, among others, are expected to testify about what happened to Kosovo Albanians i in the areas
surrounding PriStina/Prishtiné. .
*” Emin Kabashi, Nazalic Bala.
% K14 is expected to testify in this regard.
8 ,,, Nazilie Bala, Emin Kabashi.

% The allegations are laid down in detail in para. 72j of the Indictment See the summaries of Bajram Bucaliu and
Florim Elmi Krasnigi and Exhibits 1.005 1.029, 1.045; 1 047 :
°! Bedri Hyseni.
2 Bajram Bucalju.
% Florim Elmi Krasnigi.
% Elorim Elmi Krasnigi.
% .. Florim Elmi Krasnigj.

% Ibid. ‘
%7 The details of the attack are laid out in paras 72a. and 72a (i), 75b. and 75c. and 77d. and Schedules B and C of the
Indictment. See the summaries of Reshit Salihi, ‘Sabri Popaj, Tsuf Zhuniqi, and Exhibits 1.020, 1.033, 1.049 and 2.21-
2.210, 2.3.1-2.3.15, 5.458.
*8 Sabri Popaj,Isuf Zhuniqi.
» " Reshit Salihi.

% Isuf Zhumqi among others w1ll testlfy about this.

o Sabri Popaj, Isuf Zhumqi
% Ibid. :
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Albanian men and boys were murdered in the village of Mala Kru$a/Krusé e Vogel. 19 On 28
March 1999, thousands of civilians hiding in the forest were marched to a nearby village, the men
were separated from the women and then beaten, robbed, and their identity documents seized.'™
The men were then taken by bus to Zur/Zhur and eventually forced to walk to Albania.'® Similar
attacks were conducted against surrounding villages.'” Those who survived headed for the
Albanian border where all their identification papers were taken from them.'”’ Several mosques
were destroyed, including the mosques of Celina/Celiné and Bela Crkva/Bellacérkvé!®
Brestovac/Brestove, Velika Krusa/Krushé e Madhe and others.'®”

(f) Prizren'!

47. On 25 March 1999, the village of Pirane was surrounded and shelled,'"" a number of the

2 were burnt. Similar attacks concemed

resrdents were k111ed and houses and the -mosque
surrounding towns and villages, such as Landov1ca/Landov1ce and the area of Srblca/Serblca

From 28 March 1999 Kosovo Albaman residents of the city of Prlzren were forced to join convoys
travelhng on foot to the Albaman border where FRY and Serbxan forces seized their personal

115
documents

(g) Srbica/Skenderaj''®

48.  On 25 March 1999, forces of the FRY and Serbia attacked and destroyed several villages in

Srbica/Skenderaj municipality, including Vojnike/Vocnjak, Leocina/Lecine, Kladernica/Kllader-

117

nicg, Tuncevac/I‘urlcec and Izbica/lzbicé by shelhng and bummg The attack comprised the

destruction of bulldmgs 1nc1ud1ng the mosque 1n the centre of the village of C1rez/Q1rez sexual

' Mehmet Avdyli, Lufti. Ramadam
19 Reshit Salii.
19 Reshit Salihi.
106 Sabn Popaj, Isuf Zhunigi.
97 Sabri Popaj, Reshit Salihi.
108 o Sabri Popaj and Exhibits 2.21-2.210,
% Sabri Popaj, Abdullah Salihu and Exhibits 5. 812, 5.814, 5. 815, 5. 813 5.831.
"% The details of the attack are laid out in paras. 72b. and 75d. of the Indictment. See the summaries of Rahim Latifi,
Hahl Morina, Rexhep Krasmq1 and Hysm Kryezxu
! Rahim Latifi.
"'? Halil Morina and Exhibits 5.816, 5.842.
13 Halil Morina is expected to testlfy that the mosque of thls vrllage was destroyed as well Exhibit 5.842.
"' Halil Morina.
s Rexhep Krasnigi. ’
!¢ The allegations are laid dowti in detaﬂ in’paras.- 72c:, 75f and 77d. and Schedule F of the Indlctment See the
summaries of witnesses Liri Loshi, Mustafa Draga, Milazin Thaci, Sadik Januzi,” Hadije Fazliu, K24, Xhevahire
Rrahmani and Exhibits 1.022, 1.043, 2.7.1-2.7.43, 3.002-3.003, 5.817, 5.840."
"7 Mustafa Draga (Vojnike/Vocnjak); Sadik Januzi (Leocma/Lecme) Sadik Januzi (Kladernica/Klladernicg);, Hadije
Fazliu (Turicevac/T urigec);.Sadik Januzi and Mustafa Draga (Izbica/Izbicg).
He " Abdullah Salihu and Exhibits 5.817, 5.840.
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assault of women and girls‘119 and murder. On 28 March 1999, the forces of the FRY and Serbia
also fired upon groups of men from the village of Izbica/Izbicé in the Srbica/Skenderaj
municipality, killing at least 116 Kosovo Albanian men'? and other civilians.'*! The women and
children were forcibly moved as a group towards Klina/Kling, Dakovica/Gjakové and eventually to
the Albanian border.'*

(h) Padaliste/Padalishte'>* and Dubrava/Dubravé Prison'?* (Istok/Istog municipality)'?*

49.  In the morning hours of 26 March 1999, FRY and Serb forces attacked the village of
Padaliste/Padalishte (Istok/Istog mun1c1pa11ty)126 killing 20 Kosovo Albanians."?

50. In the same municipality, on or about 22 May 1999, in the early morning hours the inmates ,
in the Dubrava/Dubravé Prison complex were ordered to gather on the sports field for transfer to the
prison in Ni§, Serbia.'®® After hundreds of prisoners had gathered fire was opened on them from the
watchtower, from holes in the ‘perimeter wall and from gun emplacements beyond the wall and
hand ‘grenades were thrown over- the wall. ‘Afterwards prisoners who had sought safety in various

places in the prisons were attacked.'” Altogether, at least 50 prisoners were killed.

(i) Pec/Peje"™

51. On'27 and 28 March 1999, FRY and Serb forces expelled the Kosovo Albanian residents

from Pec/Pejé. 31 A number of people were shot and houses were set on fire. 132 The residents were
directed toward the Albaman border where prior to crossmg the border they were ordered to turn

their 1dent1ﬁcat10n papers over to forces of the FRY and Serbla

!9 K24, Xhevahire Rrahmani.
120 Milazim Thagi, Mustafa Draga, Losh1 L]I’l
12| Mustafa Draga. : o
122 Hadije Fazliu.
' The allegations are laid down in detail in para. 75¢. and Schedule E of the Indictment. See-the summaries of Lirij
Imeraj and Sofije Imeraj; and Exhibits 2.6.1-2.6.15.
1 The allegations are laid down in detail in para. 75j. and Schedule J of the Indictment. See the summaries of Musa
Krasniqi, Milaim Cekaj, and Gani Bacaj; and Exhibits 2.11.1-2.11.13. ’
5 Exhibit 1.018,
126 Llrlj Imeraj, Sofije Imeraj. Lirij Imeraj will also testify that villagers who attempted to flee were shot at.

%7 Lirij Imeraj will testify about the murder ‘of ‘ight members of her family and of other Vlllagers -in*a hearby
slreambed Sofije Imeraj will testify about the murder of her father brother and uncle.

¥ Musa Krasniqgi, Milaim Cekaj and Gani Bacaj. '
12 Ibid. Many prisoners were killed, others wounded. The following day, forces of the FRY and Serbia threw grenades
and shot into the drains, sewers, buildings and basements, killing and wounding many additional prisoners who had
sought refuge in those locaﬂons after, the.events. of the previous day, Musa Krasniqi and Milaim Cekaj are expected to
testlfy about these events.

® The allegations are laid down in detail in para. 72e. of the 1nd1ctment See the summaries of Ndrec Konaj and K50,
and Exhibits 1.013, 1.024, 1.036,
131 Ndrec Konaj.
B2 K50 is expected to testify that he s saw houses and businesses bemg burned by the FRY and Serb forces.
% K50, Ndrec Konaj. .

. ) . j}. . : N : :18,‘ . K e . B
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() Kosovska Mitrovica/Mitrovicé'**

52.  During late March and continuing through the middle of April 1999, forces of the FRY and
Serbia expelled residents of the town of Kosovska Mitrovica/Mitrovicé. Some houses and at least
one mosque13 S were set on fire, women were sexually assaulted and Kosovo Albanians were robbed
of their valuables.'*® Other villages in the Kosovska Mitrovica/Mitrovicé municipality were
subjected to a similar fate. The Kosovo Albanian residents of the municipality were forced to join
convoys going to the Albanian border where they were robbed of valuables and stripped of their

identity documents."*’

(k) Dakovica/Gjakovs'*®

53.  From late March ttirough early May 1999, Kosovo Albanian residents of the town of
Dakov1ca/GJakove—as well as countless Kosovo Albaman refugees seekmg shelter there from
other areas—were forced to leave by forces of the FRY and Serbia. 139 On 24 March 1999, the old
mosque in Rogovo/Rogove and the old h1stor1(: quarter of Dakovrca/Gjakove which included the
bazaar the Hadum Mosque and adJ01mng Islarmc L1brary were targeted by the FRY and Serb

41 On the evemng of l Apnl the Qerrm dlstnct was attacked Forces of the

forces for destruction.
FRY and Serbia entered houses k111ed the occupants and set the houses on fire. At 157 Milos
G111c/Mrlosh Gilic Street 20 Kosovo Albamans 19 of whom were women and ch11dren were
kllled.142 During the period from 2 to 4 April 1999, thousands of Kosovo Albanians living in the
town of Pakovica/Gjakové and neighbouring villages joined a large convoy and fled to Albania.'*’
Forces of the FRY and Serbia directed the people along pre arranged routes, and at checkpoints

along the way most Kosovo Albanlans had the1r 1dent1ﬁcat10n papers and license plates seized."™

3* The' allegations are laid down in detail in paras. 72f. and 77d. of the Indxctment See the summaries of Aferdita
Hajrizi, K15, Muharem Demiraj and Exhibits 1, 016 1.025, 1. 037 5. 819 5 841 :
> Exhibits 5.819, 5.841.
1% The Prosecution expects Aferdita Hajnzr and Muharem Dermraj to testlfy about the expulsion. See the summary. of
K15 with regard to sexual assaults
3" Muharem Demiraj. ' ‘ ) '
138 The allegations are laid down in detail in paras. 72h., 72h (1) 72h. (11) and 75g and 75h. and Schedules G and H of
the Indictment. See the summaries of Hani Hoxha, Behar Haxhiavdija, Ismet Haxhiavdija, Witness K13, Fuad
Haxhlbeqm Merfidete Selmani, Nike Peraj and Martin Pnishi and Exhibits 1.007, 1.014, 1. 027 1.039, 2.8.1.-2.8.47,
2.9.1-2.9.37,5.707.
' Fuad Haxhibeqiri, inter alia, will testify about. the large number of refugees who flooded into.the town by March
1999 to escape deliberate shelling by forces of the FRY and Serbia.
* Sabri Popaj and Exhibits 5.823, 5.845;- . - ‘
4 The Prosecution anticipates that Sabri Popaj will tesnfy about the destrucuon of this religious and cultural property.
See also the summary of Fuad Haxhibeqiri:See also Exhibits 5.823; 5.845. '
142 Witness K13, a child survivor of this attack, will testify about what happened to this family. See also the summaries
of expected testimony of Behar Haxhiavdija and Ismet Haxhravdlja See also Exhibits 2.8.1-2.8.47.
'3 Merfidete Selmani, Fuad Haxhibeqiri, Hani Hoxha.
Merfrdete Selmani, Hani Hoxha and Nike Peraj.

Case No.: IT-05-87-PT Coe e 10 May 2006



IT-05-87-PT p.5063

54.  In addition, during late March and April 1999, forces of the FRY and Serbia forcibly
expelled the Kosovo Albanian residents of many villages in the Pakovica/Gjakové municipality,
including the villages of Dobro§/Dobrosh, Koremca/Korenlce and Meja/Mejé. 145 On or about the
early morning hours of 27 April 1999, forces of the FRY and Serbia launched a massive attack
against the Carragojs, Erenik and Trava Valleys (Pakovica/Gjakové municipality), including the
remaining residents of the aforementioned villages, in order to drive the population out of the

“ In Meja/Mejé, Korenica/Korenicé, Meja Orize/Orize and Jahoc/ Jahoc a large number of
Kosovo Albanian civilian males were separated from the mass of fleeing villagers and summarily

executed."”” The survivors were forced to join eonvoys crossing into Albania, after their identity

documents had been seized.!®
)] Kaganik '

55.  Between March and May 1999, forces of the FRY and Serbia attacked Vlllages in the

150 Dubrava/L1snaJe and the

Kacamk municipality, 1nclud1ng Slatma/Sllatme, the hamlet of Vata
town of Kaganik itself. This attack resulted in the destructlon of houses and reli gious sites 1nc1ud1ng
the mosques of Kotlina/Kotling and IvaJa/IvaJe and in the deaths of more than one hundred

cwlhans 53 Most of the surv1vors from this area fled to Macedoma

(m) 'Decani/Decan'™

56 "On or about 29 March 1999, forces of the. FRY and Serbia surrounded and attacked the

village of Beleg, and other surrounding villages in the Decani/Decgan municipality,156 expelling

"> Merfidete Selmani and Martin Pnishi will describe what occurred in Dobrosh/Dobros village and Meja/Mejé village
respectwely For the ethnic cleansing in Korenica/Korenicg, see the summary of Sladan Markovic.

“® The Prosecution will call two VJ soldiers who will:describe this operation;: Nike Peraj and Sladan Markovié.
7 The largest number of murders oceurred in Meja/Mejé. Merfidete: Selmani, Martin Pnishi and Sladan Markovié will
testify about the abduction and execution of men here. Merfidete Selmani will also testify about the summary exécution
of civilians in Meja, Orize/Orize; Martin Pnishi will testify about the ‘execution of civilians in Jahoc/ Jahoc; and Sladan
Markovié will testify to seeing bodies on the side of the road near the entrance to Koremca/Koremce ). See also
Exhibits 2.9.1.-2.9.37. :
'** Hani Hoxha, Merfidete Selma.m and Nike Peraj. ' B
149 The allegations are laid down in detail in paras. 72k., 72k(1) 72k.(ii), 72k(ii), 72k.(iv) and 75k, 75k(@), 75k(ii),
75k(iii); 75k(iv), and.Schedule K of the-Indictment. See the summaries of Hazbi Loku, Isa Raka, Sejdi Lami and Fadil
Vishi, Muharrem Dashi and Exhibits 1.030, 2.12.1-2.12.29, 5.825-5.826.
1% Sejdi Lami.
13! Fadil Vishi. ,
"2 Hazbi Loku is expected to testlfy regardmg destructlon of the mosque in Iva]a/IvaJe See also E)(hlblt 5.826.
' Hazbi Loku will testify about the events that occurred in Kotlina/Kotling where at least 17 people were killed; Sejdi
Lami will testify about the events that occurred in Slatina/Sllating where at least 13 people were killed; Muharrem
Dashi will testify about the events at Stagovo/Stagové where at least 12 persons killed; Fadil Vishi will testify about the
events that at Dubrava/Lisnaje where at least elght civilians died,; and Isa Raka w1ll testify about the attack on Kacamk
See also Exhibits 2.12.7-2.12.29. , . - . : B " .
' Sejdi Lami, Isa Raka. .
153 The allegations are laid down in detaﬂ in para. 721 of the Indwtment See the summanes of K20, Fetije VlShaj and
Mehmet Mazrekaj and Exhibits 1 031 1L 041 . - R Con
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about 300 men, women and children. Women and children were separated and at least three of the
women were sexually assaulted.”” The next day, forces of the FRY and Serbia told the villagers to

leave the village in trucks and tractors and go to Albania.

(n) Gnjilane/Gjilan municipality’>®

57. On 13 April 1999, residents of Prilepnica/Pérlepnicé were expelled and forced to leave in a
convoy.159 The convoy passed through surrounding villages which were mostly empty with burning
houses in many of these Villages.160 Kosovo Albanians in other villages in Gnjilane/Gjilan
municipality, such as Zegra/Zhegér, Nosalje/Nosalé,161 were also forced from their homes and
many sought shelter in the village of Donja Stubla/Stubélle E Poshtme, located in the Vitina
municipality,'®® before they were made to travel under police escort to. Macedonia. When they
reached the border with Macedonia, forces of the FRY and Serbia confiscated their identification

papers.'®

(0)  Vucitm/V ushtrri'®*

58.‘ On 2 May 1999, an area comprised of a number of v1llages north-east of the town of
Vucitrn/Vushtrri, 1nclud1ng Skrovna/Skrome Slakovce/Sllakofc Cecehja/Ceceh and GornJa
Sudlmlja/Studlme e Eperme was attacked 165 The v111agers as well as persons prev1ously dlsplaced
from other commun1t1es in the Vuc1trn/V ushtm mumc1pa11ty, were forced to form a convoy of more
than 20,000 people travelhng on the "Studlme Gorge road 1n the direction of the town of
Vucltm/Vushtrrl.166 Forces of the FRY and Serbia harassed, beat and robbed these Kosoyo

1s6 K20 is expected to testify about the attack on Beleg. See the summary of expected testimony of Mehmet Mazrekaj
with regard to attacks on the villages Drenoc, Llocane, Hullaj, Pobergje, Sllup and Carrabreg. Fetije Vishaj is expected
10 testify about the attack on the village Isniq.
157 K20, one of these sexual assault victims, is expected to testify. Fetije Vishaj is anticipated to testify about sexual
assaults that took place in the village of Isnig, in the municipality of Decane.
'8 The allegations are laid down in detail ‘in paragraph 72i. and'77d. of the Indictment. See the summarics of
Abdylhaqlm Shagiri and Qamil Shabani and Exhibits 1.028, 1.040, 5.872.. .

® The villagers had been previously kicked out of the Vlllage on 6 April 1999, but were allowed to return the followmg
day. When they did so, they discovered that at least one house had been burmed down and many others 'had been
damaged. See the summary of the expected testimony of Abdylhagim Shagiri.
1% Ibid. See also the statement of Abdulhagim Shaqln and Exhlbrt 5.824, 5 837, 5.847 with regard to the destruction of
the mosque.
' Qamil Shabani will testify about the attacks on Zegra/Zheger and Nosalje/Nosale
162 Qamil Shabani.
163 Qamﬂ Shabani. ' ' : T '

% The allegations are laid down in detail in paras. 72m., 75j., 77d. and Schedule T of the Indictment. See the summaries
of expected testimony of Sabit Kadriu, Shukri Gerxhahu and Fedrije Hxafa and Exhibits 1.012, 1.032, 1.042, 1.052,
2.10.1-2.10.7, 5.260, 5.262, 5.263, 5.359, 5.621, 5.671, 5.683, 5.827, 5.838, 5.875.
% Shukri Gerxhaliu and Sabit Kadriu. Sabit Kadriu is expected to testify about the burning of homes and destruction of
the old mosque and the historic neighbourhood in Vucitrn. ‘ . ;

Sablt Kadriu; Shukri Gerxhaliu and Fedrlje Hxafa.
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Albanians and killed approximately 104 of them."®” On or about 3 May 1999, forces of the FRY and
Serbia separated Kosovo Albanian men of military age from women, children and the elderly.168
While the Kosovo Albanian women, children and elderly were directed to travel to Albania'®
hundreds of Kosovo Albanian men of military age were taken to the village of
Smrekovrica/Smrakoncé, where they were detained at a prison.m After several weeks of detention
in inhumane conditions where they were subjected to beatings, torture and murder, many of these
Kosovo Albanian men were transponcd to the village of Zur/Zhur, near the Albanian border, and

forced to cross the border into Albania."”

D. The JCE

59.  The accused participated in a joint criminal enterprise (JCE) the purpose of which was to
modify the ethnic balance in Kosovo by criminal means in order to ensure continued Serbian

control over the province.

60.  This purpose was to be achieved through various means, including an organized campaign
of persecution against Kosovo Albanians leading to the expulsion of a substantial portion of the
Kosovo Albanian population from the territory of the province of Kosovo. The persecution and
expulsion campaign was implemented through a’ widespread and/or systematic campaign of terror
and violence against the 'K'osovoz Albanian population which entailed deportations, forcible transfer,
murders and other persecutory acts as the wanton destruction of Kosovo Albanian religious sites
and the sexual assault on Kosovo Albaniau womcn. These crimes enumerated in Counts 1 to 5 of
the Indictment were within the object of the JCE. Alternatively, the crimes enumerated in Counts 3
to 5 of the Indictment were natural and forcseeable consequences of the JCE, and the accused and

other members of the JCE were aware that such cnmes were the hkely outcome of the JCE.

61. The members of the JCE included the accused Milan Milutinovié, Nikola Sainovi¢,
Dragoljub Ojdani¢, Neboj$a Pavkovié, Vladimir Lazarevi¢; Streten Lukié¢, and Vlastimir Pordevic,
together with Slobodan Milosevié, Vlajko- Stojiljkovié,: Radomir Markovié, Obrad Stevanovié,
Dragan Ili¢ and others.

167 pid. - - b e i L e

' Sabit Kadriu, FednJe Xhafa, ’

'% Fedrije Hxafa and Shukri Gerxhaliu.

170 Sablt Kadriu who was detained there, is expected to testify.
" Ibid.
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(a) Evidence of the plan to maintain Serb control over Kosovo by altering the demographic

balance

(i) Historical and political background of the plan

62.  Although Serbs are the minority population in Kosovo,'”? many Serbs consider Kosovo to
be central to their culture and polity and an integral part of Serbia. Serbs trace the beginnings of
their political and religious history to medieval Kosovo and refer to many historic and

contemporary grievances to legitimise their claims to Kosovo.'”

63. During the 1980s, one principal grievance of Serbian nationalist circles was that the 1974
SFRY Constitution,'”* which gave Kosovo substantial autonomy,175 weakened Serbia, and left
Kosovo Serbs vulnerable to discrimination by a government in Kosovo that was dominated by
ethnic Albanians.'’® Serbs felt that Kosovo Albanians dominated most Kosovo institutions,'”” and
complained about dlscmmnatlon agamst them by the province’s Kosovo Albanian-led
government.'”® The notonous 1986 Memorandum, which originated from the Serbian Academy of
Science and Art, spoke of. a "physical, political, judicial and cultural genocide of the Serbian

population in Kosova and Metohija" . 17

64. Throughout the 1980s, there had been a steady ermgrauon of ethnic Serbs from Kosovo, at

the same time that there was growth in the ethnic Albanian population.'*°

At the beginning of the
1990s, Yugoslav official sources observed that the Albanian political and family practices appeared
to be aimed at a conscious demographic expansion with the aim of facilitating the achievement of

particular ethnic objectives.'™!

"2 Kosovo Albanians constltute Kosovo s majonty populatlon In the 1981 census, the total populanon of Kosovo was
approximately 1,585,000, of which-1,227,000(77%) were Albanians and-210,000 (13%) were Serbs. Only estimates for
Kosovo’s 1991 population are available, because Kosovo Albanians boycotted the census administered during that year.
A reasonable estimate of Kosovo’s population during the time period relevant to this Indictment is between 1,800,000
and 2,100,000; approximately 85-90% were Kosovo Albamans and 5-10% were Serbs. Exhibit 5.375 (1992 Official
Gazette) and Patrick Ball, Exhibit 5 539

' Exhibit 4.048. * ‘

'™ The 1974 SFRY Constitution provided for devolutlon of power from the country’s central government in Belgrade to
its six constituent republics: Serbia, Croatia, Macedonia, Montenegro, Slovenia and Bosnia and Herzegovina. Serbia
included two.autonomous provmces — Kosovo and Vojvodina; Exhibit 5.892.

' Within Serbia, the provinces of Kosovo and Vojvodina were given substantial autonomy, to include control of
school systems,.the judiciary, the police, and other institutions. These provinces were also given their own assemblies
and were represented in the SFRY’s Assembly, its Constltutlonal Court and its Pre51dency, Exhibit 5.892.

' Exhibits 4.048, 5.1004. : : c

'”” Exhibits 4.048, 5.1004.

78 Exhibits 4.048, 5.1004.

'™ Exhibit 4.437.

"% Exhibit 4.048.

'*! Exhibit ..4.437.
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65. By the early 1990’s, the preservation of Serbian control of Kosovo had become
quintessential to Serbian policy. One of the key components of Slobodan MiloSevi¢’s rise to power
was his ability to convince the Serbian public that he could retain control over the region.'
According to Zoran Lili¢, the former president of the FRY, MiloSevi¢ believed that his political
career would come to an abrupt end if the Serbian people thought he was bending to any ethnic
Albanian demands. MiloSevi¢ was not alone in this belief; the containment and rolling back of any
aspirations by the Kosovo Albanians for independencé - or even a regaining of their status as per
the 1974 constitution - became a w1dely accepted and established common goal for all major
political forces in Serbla 83 The Serbian political leadershlp under Milosevi¢ opted for a two-tier
strategy to further this goal. First, through legislative means it sought to bring Kosovo under its
direct control. Second, through changing of the demographic structure, the elite wanted to

consolidate grip over the province in ethnic Serbian hands.'®*

a. Legislative changes

66.  In 1988, Slobodan MiloSevi¢ proposed changes to Serbia’s constitution that eventually
abrogated Kosovo’s autonomy and brought it under tighter Serbian control.'® Revoking the
autonomous status of Kosovo permitted Serbia to take complete control of Kosovo’s police and
courts as well as- its educational, social and c:conOmicfpo‘liciy'.186 In -early 1989, the Serbian
ASSCmbly amended Serbia’s Constitution' to strip Kosovo of most of its' autonomy, 1nc1ud1ng its
control of the province’s police, schools, economic policy, and choice of official language; as well

as its veto powers over further changes to the Constitution of Serbia.'®

67. - On 23 March 198v9, deépite ﬁgged Votinvg> procedures and tanks positioned outside the
assembly building in order to intimidate members of the assembly, the assembly’s Serb president
declared that the amendments to the Serbian constitution had been passed.'®® On 28 March 1989,
the Serbian - Assembly . approved the constitutional changes.'® The suppression of Kosovo’s

autonomy by temporary measures was.implemented pursuant to the Law on-the Procedure to Be

1% Zoran Lilié.

' Exhibit 5.1004.

'* Exhibit 5.1004. '

' Exhibits 4.048, 5.1004. These proposals provoked demonstratlons by Kosovo AJbamans who mcreasmgly bcgan
calling for Kosovo’s full independence from: the FRY . Exhibit 4.048: Simultaneously, Serb demonstrators and ‘political
commentators called for bringing Kosovo under tighter Scrblan Rule, Exhibit 5.1004. On 17 November 1988, high-
ranking Kosovo Albanian polifical flgures Were dismissed from their positiéns within the provincial leadership and
were replaced by appointees loyal to MiloSevic.

'% The formal revocation of Kosovo’s autonomy was unplemcnted through the followmg laws of the Socialist Republic
of Serbia: Exhibits 5.901, 5.902, 5.903, 5.904, 5.909, 5.910. - -

'%7 Exhibits 4.048, 5.895.

8 Exhibits 4.048, 5.1004.

' Exhibits 4.048, 5.896.
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Followed by Republican Organs in Special Circumstances.'” On 28 September 1990, the Serbian
Assembly passed a new constitution that revoked the autonomous status of both Kosovo and

191

Vojvodina.”" Kosovo Albanians vehemently protested against these measures.'*?

68.  The SFRY/FRY and Serbian authorities showed no intention of addressing the grievances of
their Albanian citizens. To the contrary, as President of the Socialist Party of Serbia (SPS),'” the
dominant political party of the SFRY/FRY and Serbia, Slobodan MiloSevic¢ used the SPS majority
in the federal and republic assemblies to pass legislation in furtherance of nationalist policies in
Kosovo'™ and relied on loyal members chosen from among the SPS main ‘board — including
Milutinovi¢ and Sainovi¢ — to implement his policies in Kosovo. As powerful SPS members,
Milosevi¢, Milutinovi¢ and Sainovi¢ were able to exercise effective control over political officials

who implemented their policies in Kosovo.'”

b. Attempted demographic changes

69. - The Serbian political leadership was convinced that the ethnic demographic balance in
Kosovo needed to be altered, -in order to retain political ‘control over the province. The
discriminatory laws passed following the revocation of the autonomous status ‘of Kosovo included
restrictions on' the conveyance of - residential ‘property. interests ‘from ethnic Serbs to' ethnic
Albanians.'®® Likewise, economic assistance programs were ‘offered to ethnic Serbs from outside

Kosovo to encourate them to move t0'Kosovo.?’

70.  On 22 March 1990 the Serbian Assembly adopted a "programme for the establishment of
peace, hberty, democracy and prosperity in the autonomous province of Kosovo."'”® Those Kosovo
Albamans who wanted to retain the1r employment w1thm state institutions often would have to sign
a declaration that amounted to a loyalty oath towards Serbia.'”® The international community
harboured -great concerns about the discriminatory. character of the new laws. that followed the

adoption of this programme.?”

1% Exhibits 5.898, 5.899.

e ,, Exhibit 4.048. .
9 Massive demonstrations by Kosovo Albamans ensued and the Serb1an pohce used force to repress them. EXhlblt

4:048.

1% The SPS was the successor 1o the League of Commumsts of Serb1a and Mllosevw became its President when it was

established in July 1990. :

' Exhibit 5.1004.

195 Ratomir Tanié;: Ivan Kristan.

1% Bxhibit 4.048.

17 Exhibits 4.048; 4.463.

%% Exhibits 4.423, 4.048.

' Exhibit 4.424

2% Exhibit 4.423.
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71.  The intent of such measures was to alter the demographic balance in Kosovo in favour of
Serbs by increasing the Serb population directly, and by creating a more favourable climate in
Kosovo for Serbs at the expense of ethnic Albanians. Despite these efforts, by 1997 it was
becoming evident that measures to increase the Serb population would be insufficient to reverse the
changing demographics of Kosovo. A 1998 proposal from the SPS provincial board of Kosovo,
which was addressing current issues in the province, claimed that over 400,000 inhabitants of
Kosovo were actually emigrants from Albania and their descendants, and they should be dealt with
in accordance with international law. In fact, this was a disguised proposal to deport these citizens

to Albania.?!

(ii) Early development of the JCE prior to 1999 and the NATO bombing campaign

. Statements showing that Serbs were pregared to commit crimes in Kosovo if
needed to change the demographic balance ‘

72. Steps were taken to lay the foundat10ns of the J CE pnor to the 1nd1ctment perlod A threat to

202
7.

destroy Albanian villages in Kosovo existed as early as late 199 One w1tness was told in late

1997 of the existence of a plan to destroy ethmc Albaman villages — a plan referred to as spr_zenq
zemlja” meaning “scorched earth” -by senior members of _the State Security Service (RDB).2®

73. " At the 16" session of the SPS main board held on 10 June 1998, Milomir Minié, in the
presence of Milutinovi¢, Sainovi¢ and Milo3evi€, gave a speech concerning the situation in Kosovo
and measures to be taken. He stated: “The number of Serbs and ‘Montegrins in Kosovo and
Metohija must remain the same today and must grow tomorrow. Th1s would be the only lastlng and

real defence of Kosovo and MCtOhl_]a 1n terms of nat1onal and state 1nterests 204

74. In early June 1998, a meetmg called by M1losev1c took place in the Beli Dvor Palace in
Belgrade It was coordmated by Milutinovic, and attended by the p011t1cal m111tary and secunty
elite of the FRY and Serb1a 1nclud1ng Pavkov1c Samov1c Luki¢, and Dordevw as well as
Mom¢ilo Perisi¢, Aleksandar Dnmtn]evw, Dusan Samardzw, Momlr Bulatovi¢, Obrad Stevanovic,
Jovica Stanigi¢ and Radomir Markovié. The securlty situation in Pakovica, a KLA “stronghold” in
Kosovo, was discussed, as well as what should be done in case of further escalation .of the situation

in Kosovo. 2 The attendees rapidly divided into two camps. One, led by Jovica StaniSi¢ of the

20! Exhibit 4.035.

202 yeton Surroi.

203 Baton Haxhiu.
204 Exhlbn 5.031
) 05 7 oran Lili¢.
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RDB of the MUP, General Perisic, the Chief of the General Staff of the VJ, VI General Aleksandr
Dimitrijevi¢ and Zoran Lili¢ who advocated a political solution. The second faction, led by the
accused Sainovi¢ and Stojiljkovi¢, argued in favour of a military solution. At one point during this
meeting and in the presence of the accused, Stojiljkovi¢ stated that Kosovo Albanians causing

problems around the village of Ponosevac in Pakovica should be killed.*

75. At ameeting in October 1998, NATO Supreme Allied Commander Europe General Wesley
Clark met with Vlastimir Pordevi¢ and Sreten Luki¢ to discuss MUP deployments in Kosovo. 207
Clark rarsed concerns about the level of destruction in Kosovo and the displacing of 350,000 -
400, 000 persons as a result of efforts to ehmmate a small number of KLA members. Pordevic's

reply was: "We were within two weeks of killing them all. Why did you stop us?" 2%

76.' Durmg another meeting in October 1998, Milosevi¢ told NATO representatlves that a
solutron for Kosovo will be found in sprlng 1999. The solutlon w111 be the same as Drenica
1945/46. We got them together and we shot them " 29 Milan Milutinovi¢, Nikola Sainovic,
Vlastimir Pordevi¢, and others were present throughout or dunng parts of this meeting.®'" At this
meetlng, Sa1nov1c said that a balance between Serbs and Albanians in Kosovo had to be achieved.
He expressed concern that the reproduction rate of Kosovo Albanians was higher than that of the

Serbs.?!!

77. Durmg this time penod Mllosevrc was telhng 1nterlocutors that Kosovo Albamans
numbered no more than 900, 000 to one rmlhon —a ﬁgure some 70() 000 to 800 000 lower than the
true Kosovo Albanian populatlon 212 Ata meeting in October 1998 M110sev1c insisted to the Head
of the KVM Mission, William Walker, that Kosovo Albamans actually constituted less than 50% of

the entire Kosovo populatlon 213

78. At negotiations held in early '19/99 ati Ratnbouillet a’ rnerrlber of the Serbian delegation,
Vladlmlr Stambuk a representative from the Yugoslav Party of the Left (Jugoslavenska udruZena
levwa - JUL), when d1scuss1ng vanous alternatlves to the Kosovo conflict w1th international
diplomats, stated: “If NATO bombs fa11 there will be a massacre in Kosovo”. This was understood

by the international diplomat to mean that a NATO attack would result in the massacre of the

206 Zoran Lili¢

27 Exhibit 4.439.

208 Rule 70 witness.

2% Klaus Naumann.

219 Klaus Naumann, Exhibits 4.438, 4, 096
I Klaus Naumann.

22 At a.JUL reception in J uly. 1997 MiloSevi¢ was talking about showing that there are less than one million Albanians.
He also said that the number of Albanians should be reduced and terrorism dealt with before political negotiations. He
did not go as far as to say Albanians should be expelled. However, he tolerated others saying just that; Ratomir Tanic.

W
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Albanian population by Serbian forces. Vladimir Stambuk stated this as if it were an unequivocal
fact, and the international diplomat was shocked by this statement.”'* Shortly after the Rambouillet
talks had collapsed at a Serbia Radical Party (SRS) rally in Zemun, Vojislav Seselj, the deputy
Prime Minister of Serbia, stated that "If NATO bombs us, we Serbs will suffer casualties...but there

will be no Albanians left in Kosovo". 215

79.  Shortly before the NATO bombing campaign started, high ranking VJ officers, including
Pavkovi¢ and Lazarevi¢, visited the 72" Special Brigade at the Army Barracks called Kosovski
Junaka in an effort to boost the troops’ morale. Amongst others, Pavkovi¢ gave a speech during
which he said that as soon as the first NATO bornb falls on Kosovo, they would have to “clean their
back from Albanians” which was understood‘by a witness to mean getting rid of all Albanians.
Pavkovi¢ went on to say that after that they would not have to think about Albanians any longer but

could concentrate on their fight against NATO.?'

b. Arming of ethnic Serbs and disarming of ethnic Albanians

80.  Beginning no later than 1998 and continuing into the Indictment period, members of the
JCE and those implementing thé criminal plan ordered the arming of the ethnic Serb and
Montenegrin population in ‘Ko'sOvo 217’Weapons for Civil Defence units in Kosovo were provided

"% The arming of civilians

by the VJ 3" Army and stored in vanous \'2) facﬂmes for distribution.
was carried out under the authorrty of the Mlmstry of Defence (the “MOD”) ‘and with the
involvement of municipal politicians.'* The VJ and the MUP also mobilised ethnic Serbs and

Montenegrins into reserve forces.”2

él. On 26 June 1998, an order fr_em the Pristina Corps to arm and train village defence units in
Kosovo was issued to address ‘the aggravated p011t1ca1 and securlty situation in Kosovo and
Metohija, and to defend and protect the citizens from the §zptar terrorist groups™. ! A regular
operations report of the Pristina Military District to the, 3™ Army, dated 27 June 1998, also refers to
the organisation of ethnic Serb and Montenegrins.into village defence groups.m' In July. 1998,

213 William Walker .
*!* Wolfgang Petritsch.

213 Exhibit 4.596

216 K73

::: Exhibits 4.048; 5.621; 5.448, Behar Haxhiavdija, Izmet Haxhravdlja Shukri Aliu.
Exhibit 5.360 Tab 18.

29 ., Exhibit 5.360, Tab 21. '
20 Exhibits 5. 095;.5.346; Milan Milanovic.

21 Bxhibit 5.448

22 Exhibit 5.160
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Luki¢ directed SUP chiefs to update their reserve police units records to support their defence plans.

223 the MUP thus incorporated volunteers into their reserve units in

While the VI provided weapons,
order to defend settlements. Joint Command orders issued in 1999 show that these armed civilian
units were not only authorised by the Joint Command but that the Joint Command could also order

their deployment and cooperation with the Pritina Corps and the MUP.?**

82.  In a parallel process, a programme run by the MOD and the MUP with VJ involvement was
started in order to disarm the ethnic Albanian population.””> Members of the MUP collected
weapons from the Albanian population throughout various municipalities.??® The result of these

processes was an increasingly vulnerable ethnic Albanian civilian population.

c. Creation of administration and co-ordination bodies in’ Kosovo

83, Other significant step‘s taken in 1998 in order to lay fhe,foundati‘or.ls‘ of the JCE included the
establishment of mechanisms to vco;prd»inate the ,Variqus fqrges of the FRY and Serbia in Kosovo. At
a '1_0 June 1998 SPS main board meeting, at which Mila_r_linluvtinovié, Nikola Sainovi¢, Milomir
Minié, the President of thc FRY Parliament’s Chamber of Citizens, Zoran Andelkovi¢, the Serbian
Minister for Youth and Sports, DuSan Matkovic, a vice President of the SPS and other SPS main
board members were present, Slobodan MiloSevic. decided that a “political co-ordination body for
Kosovo and Methoija” should be created. This co-ordination body; Milosevi¢ decided, was to have
Milomir Mini¢ at its helm and includeé Zoran Andelkovié and Dusan Matkovié.”?’ It soon expanded

to include military and police members and was subsequently referred to as the Joint Command.

84. The Joint Comniarid, Which’pIéYé& h central rOIe\ m ébOfdinéting the actfvitiés of the VJ and
the MUP and civil affairs in Kosovo, was thus established by Milo‘éev‘i(_,f on an ad hoc basis at the 10
June 1998 SPS meeting. Thc Ioi_nt Command was_'ﬁrst headed by Milomir Mini¢ before Sainovi¢
became its head. 228 Therefore it was led by politicians from ‘the,,Fed‘e'ral Yﬁgoslav level, despite
repeated assertions by Miloéevfc’ and others that Kosovo wés- an internal matter of Serbia, not the
FRY.?” The creation of the Joint Command at a party.main board meeting was outside of both FRY
and-Serbian law. It was outside the competency of -a-political party in Serbia to.create .a quasi
government body, especially as it gained authority over security. matters  through the inclusion of VJ

SO A

223 Exhibit 5.1159.

224 Exhibit 5.360, Tab 176.

223 Bxhibit 5.229.

226 Exhibit 5.360 Tabs 19, 14, 67.

?2" Exhibit 5.031. , _

#% Zoran Lili¢; Ratomir Tani¢; For the details oni the Joint‘Cominand, sée alst section'Joint Command For Kosovo and
Metohija of this Brief. ‘ _ :
 Wolfgang Petritsch.

‘ L .29 L ;
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and MUP members. The establishment of the Joint Command is nowhere reflected in either the

official records of the Republic of Serbia or those of the Federal Republic of Yugoslavia.

85.  Alsoin June 1998, tbe MUP Staff in Kosovo — a body which had already existed since 1994
— was extended, bringing together the RDB and RIB in one headquarters in Kosovo. Lukié became
Head of this body.”* Finally, in September 1998, without having previously debated the concept,
the Serbian National Assembly then established a "Temporary Executive Council for Kosovo and
Metohija" (TEC) and at the same session appeinted Zoran Andelkovi¢, the Serbian Minister for

Youth and Sports and a high ranking member of the SPS, as its President.”!

86.  Between summer 1998 and 23 March 1999, meetings of the Joint Command and meetings
of the TEC were held within the same prermses in Pristina. TEC President Andeljkovic and Head of
the MUP Staff Luki¢ were at the same t1me amongst the members of the Jomt Command**
attending Joint Command meetmgs while members of the Joint Command, namely Lukic¢,
Pavkovi¢ and Lazarevi¢, attended at least one session of the TEC where they reported about the
military and police situation. in the field.?* Constant. information flow and: detailed co-ordination
between all three organs was- thus guaranteed.:234 -With: the ad hoc establishment of the Joint
Command and the TEC and the extension of the MUP Staff, the necessary instruments for a total
control of all military, police and civilian aspects of life in Kosovo were thus provided for by
members of the JCE by no later than summer and autumn -1998. That those instruments would
indeed be played according to the plan of the JCE members was ensured by puttmg them under the

direct authority of key JCE members hke Sa1n0v1c Luklc and Andeljkovw

d. The 1‘998 operations ‘of theVJ and MUP and_the use of indiscn'minate and

excessive force

87. .. The KLA was established in- appro'x‘imately ‘1996 to: conduct an armed struggle against the
Serbian authorities. From that time through*to'Jun‘e' 1999, the: KLA was the: principal: Kosovo
Albanian orgamsed -armed - group: conduc!clng opératlons against- the forces of the FRY and

Serbia.?

29 Exhibit 5.373, Tab 108.

23! Exhibits 4.580, 4.523, 4. 524

22 Bxhibit 4.564.

233 Exhibit 5.226.

234 Eixhibit 5.222.

5 John Crosland, Paddy Ashdown, Fred Abrahams.
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88.  In mid-1996 and throughout 1997, the KLA began launching attacks primarily directed at
Serbian police forces and at Albanians loyal to the Serbian authorities.>® During this period, the
KLA consisted of only a small group of people who were poorly armed and disorganised with its
leadership abroad.?’ It was only in 1998 that they grew to a group of several thousand members

. 2
and became more active.?*®

89. In early 1998, the conflict intensified between the KLA and the forces of the FRY and
Serbia.”* Between late February and early March 1998, Serbian forces reacted to KLA
provocations not by attacking military targets but rather by attacking three villages in the Drenica
region, Donji Pekaz, Cirez and Likogane. This region had by then become a KLA stronghold.**
More than 80 Kosovo Albanians were killed during these brutal operations, among them 24 women
and children. During the police attack on the family compound of a local KLA leader, Adem
Jashari, in Prekaz, around 50 people were killed, including women and children, and most of
Jashari’s family.?*' Around Easter 1998, a VJ tank unit razed Decani to the ground.”*? Between
May and June 1998, further operatlons were camed out.?*® All anti-terrorist operatlons were
characterised by the use of indiscriminate and excessive force agalnst the villagers, with no

distinction made betwcen combatants and civilians, and the wanton destruction of Kosovo Albanian

houses.***

90. - In June 1998, a guidance document from the VJ General Staff was issued to specify how VJ

245 -The commeon theme that was first used in, 1998

units should conduct operations against the KI.A.™
and later also applied in 1999, .was . that attacks -against, villages . typically: involved the VJ
establishing a cordon and providing fire support with tanks or artillery while the MUP special units

246 International diplomats noted joint operations of VJ, SAJ and PJP units taking

entered on foot.
place and causing heavy destruction in various ~villages including Junik, Dulje, and Blace around
28 and 29 July 1998. By: mid- July 1998, the KLA held up to 50 % of the territory of Kosovo,
including three of the four main access roads. U, - This-situation triggered -a heavy summer clearing
Offenswe, starting in July and continuing until late: September 1998.2*® In the course of this

offensive, Serb forces, including the VI, MUP, and MUP special units, engaged in co-ordinated

2% Exhibit 4.048; K6; Fred Abrahams.
21 Ratomir Tanié.
238 Ratomir Tani¢: Fred Abrahams. .. *. "
29 Exhibits 4. 047; 4.048; 4. 051
24 yohn Crosland. ‘ :
2! Sabit Kadriu; Exhibits 4. 047 4, 084
242 Ratomir Tanic. " * : i
>3 paddy Ashdown, John Crosland; Exhibits 5.1142, 5.247. -
4 ‘Sabit Kadriu, Fred Abrahams, Exhibits 4. 047 4.084.
2 Exhibit 5.030. : e e e g
216 Exhibits 5.360, 5.373; John Crosland J Malsonneuve -
‘247J0hnCrosland Dt g DT T

8 K64. :
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attacks on ethnic Albanian villages across large swathes of Kosovo, expelling ethnic Albanians

from their homes, killing civilians, and looting and destroying property.249

91. In early August 1998, operations were conducted in the areas of Drenica, Junik and
Jablanica. International diplomats travelling the road between Pristina and Pe¢ in September 1998
observed destroyed hamlets with uninhabitated houses, burnt property and dead cattle.250 Further
down the Pec-Djakovica road, they saw destroyed and deserted villages, in particular in Decani and
Prilep.25 ! 4While approaching Suva Reka in Orahovac municipality, the group passed hills where

every village was ablaze while Serb forces were continuing shelling with mortars.>*

92. By the end of September 1998, about half of the villages in Decani/Degan had been totally
or partially destroyed.”*? Serb forces concentrated on central Drenica, an area where fierce ﬁghtmg
between the KLA and the Serb forces had taken place In Jomt Command minutes dated 25
September 1998, Pavkovi¢ reported that “the operatlon in the area of Gornje Dobrinje and Dornje
Obrinje is finished”, and that resistance was strong.. The minutes further stated that the clearing
would continue the following day.””* On 26 September 1998, in the course of the “clearing”
operation in Gornje Dobrinje/Dobrinja e Epérm, 21 members of the Delijaj family, including
women and children, were killed in and around the family compound. Five of the children killed
were between the ages of eighteen months.and nine years, while the invalid family patriarch, aged
94, died in the burning family home.”> That day, Human Rights Watch investigators observed a
convoy of 47 armoured vehicles and sixteen supply vehicles, mcludmg numerous tanks, heavy
artlllery, anti‘aircraft guns and APC’ s, leavmg Dreni¢a a few miles west of Glogovac V1s1t1ng the
crime scene at the Delijaj family compound on 29 September 1998 and interviewing the survivors
of the attack, Human Rights Watch gathered detalled witness testimony on what happened durlng
the attack on 26 September. Members of the MUP, the SAJ the JSO and VI were 1dent1ﬁed by

witnesses as the perpetrators of the attack.*®

93. .. This use of excessive and . indiscriminate force against entire: villages throughout Kosovo
resulted in a massive wave of Kosovar refugees and displaced persons in 1998. In March 1998, the
UNHCR estimated the total of displaced  persons at ,28,000,_?57 A report of the UN Secretary
General, issued in September 1998 pursuant to SC resolution 1160 (1998), referred to 600 to 700

> John Crosland, Fred Abrahams. - ,
250 Paddy Ashdown.

1 paddy Ashdown, John Crosland

252 Paddy Ashdown.

53 paddy Ashdown.

54 Exhibit 5.501

255 Fred Abrahams; Exhibits 4.048, 4,051
26 Bred Abrahams; Exhibit 4.051.

27 Rulé 70 witness.
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civilians killed and 230,000 displaced since March.”® By the end of October 1998, the figures
reported by UNHCR stated that 285,000 persons had been displaced, either internally or in
countries close to or neighbouring Kosovo, as a result of the ongoing military operations.259 Before
the NATO campaign started, by 23 March 1999, these numbers had risen to 349,000 displaced

Kosovo Albanians, of which 260,000 were internally displaced persons remaining in Kosovo.”®

94. By the end of 1998, the forces of the FRY and Serbia were in place to accomplish the
objectives of the JCE. The Serb forces active in the so-called anti-terrorist operations in Kosovo
between February and September 1998 included the VJ and the MUP, as well as MUP special units.
PJP members were deployed for operations throughout the province from early spring onwards. >
International observers also saw SAJ units operating in concert with the PJP.%*? In May 1998, a unit
of approximately 200 men made up. of armed civilians, JSO officers and State Security, led by
Milorad Ulemek, known as “Legija”, took over Dubrava prison. Between May and October 1998,
Frenki Simatovi¢ and Jovica Stanisi¢ visited them on several occasions. Before the JSO takeover,
the Minister of Justice, Jankovié, informed the regular prison staff that Prime Minister Marjanovi¢
had ordered the takeover. During the period that the JSO .unit was deployed at the prison, the

regular prison staff was neither allowed to enter the prison compound nor to talk about their

presence at this detention facility.*

95, At least from mid-May 1998 onwards, .the VJ was _ext,ensively-‘committed to combat
operations on the borders of and within Kosovo. By this time, a forward command post of the
Pristina Corps had been established, while a 3™ Army: forward command post was set up at the end
of July 1998.%°* Reports by brigades submitted to the Pristina Corps on joint. VI-MUP operations
during 25 July and 6 August, 1998 demonstrate the extensive involvement of the VI in.combat
‘operations over large portions; of Kosqvo..f65v Finally, as early as April 1998, the __local. defence
concept of .using armed non-Albanians to defend villages and other structures was formalised by
order of the MOD.*®. Meetings of the Joint .Command, . coordinating these joint forces and

operations, were held on an almost daily basis between July and October 1998. 267
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96. From early 1998, the members of the JCE were made aware that the VJ and the MUP were
using indiscriminate and excessive force ‘against the civilian population during their military
offensives. In March 1998, Milutinovi¢ called- officials of the MUP to brief him about the Jashari
incident because it caused, in Milutinovié’s own words in a later statement, “an even bigger noise

than Racak” at that time. He received an account of what had happened from the MUP. >

97. Security Council Resolution 1160, adopted on 31 March 1998, explicitly condemned “the
use of excessive force by Serbian police forces against civilians and peaceful demonstrators in
Kosovo”, urged the Office of the Prosecutor of the Tribunal “to begin gathering information related
to the violence in Kosovo™ and noted “that the authorities of 'the Federal Republic of Yugoslavia
have an obligation to cooperate with the Tribunal”.**® In June, a report of the Secretary General
pursuant to this resolution-noted that, since mid-May,- there had-been an increase in civilian

casualities and the use of force against civilians by the forces of the FRY and Serbia.”””

98. At a meetmg between members of the Albaman polltlcal Ieadershlp and MiloSevi€ in the
White Palace on 15 May 1998, the Albaman delegatlon complamed about human rights v101at10ns
against the Albanian populatlon in parucular the killing of the Jasharl family. MiloSevi¢ displayed
a very detailed knowledge about the police operation led in Prekaz but refused the accusation .of
police brutality with the simple statement-that.it would be insane to think that the police would kill
women and children. ‘A witness who was part of the Albanian delegation felt that-MiloSevié just

brushed aside all their concerns'in this regard.*"' . ..,

99. At the 16 June SPS Mam board meetmg, chalred by Ml]OSCVlC and attended by M11ut1nov1c
Samovrc and St0111]k0v1c allegatlons of cnmes havmg been comnntted m Kosovo in 1998 by Serb
forces were dlscussed w1th1n the SPS leadershlp SPS member ZleOVlC gave a speech stating that
local as well as international media allegatlons of’ expulsrons ethnic. cleansing, burning of houses
and mass graves would only show “the handwntlng of foreign compames that are again 1mposmg
storles about alleged refugees, alleged ethnic ‘cleansing,‘ burning houses and -mass graves”. He told
the SPS Main board meeting. attendees: “This media campaign is. fuelled. by the dirtiest lies
published primarily by the, Albanian-langnage .media-in Kosovo .and Metohija, and especially
Albanian television in Tirana, but.also by-a number of dailies and 'weeklies. printed: here.in Belgrade
and a npmber of electronic media. organisations broadcasting their. programmes right here in
Belgrade.” Zivkovi¢ demanded in conclusion that the Judlclary should deal with the Albanian and

Iocal Belgrade press Wthh was’ ralsmg these a]Iegatlons It. was however not demanded by anyone

268 Fhibit 4.219,
269 Exhibit 4.066.
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present. at that meeting that the allegations against the Serb forces should be investigated by the
Serb judicial organs. MiloSevi¢, in his concluding remarks to this SPS session, supported this
attitude of denial stating that when he was asked by “foreigners” why civilian objects in Kosovo
were fired at he told them that houses from which there was no shooting towards the police would

not be attacked.”’

100. KDOM and other international observers noted multiple incidents of excessive and
indiscriminate use of force by the VJ and Serbian MUP members in Kosovo and brought these
incidents to the attention of Milosevi¢ and Ojdani¢.””® In the midst of the summer clearance
operation, on 20 July 1998, Human Rights Watch sent correspondence to the MUP, the VJ and the
Serbian Secretary for Information, seeking information and responses to a number of concerns
raised in a Human Rights Watch report which was later published in October 1998. No- response

was ever received from the Serb authorities,?’*

101 Between 22 July and 30 October 1998 the Jomt Command met on an almost darly basis
w1th the accused Sainovié, Ll;lk.lC Dordev1c and Pavkovrc bemg present and d1scuss1ng Jomt
operat1ons and refugee numbers in detail, thereby showing that they were fully aware of the

situation on the ground during this time. 25

102. At a bneﬁng in August 1998 OJdam a1 stated that force would be met w1th force in
Kosovo When an 1nternat1onal observer pomted out to hrm that he had seen four hours of direct
and mdlrect firing at the Vlllages Jumk Pnlep, Rzmc and Glodjane creatmg securlty and

humamtarlan problems O]damc d1d not dlspute that

103. - At a meeting with MiloSevi¢ in October 1998, at which Sainovi¢ and Milutinovi¢ were both
present, witnesses warned them about the need to with‘draw excess forces from Kosovo and to end
the disproportionate use of force agamst the c1v111an populatron there.””® In November and
December 1998, there were more reports of vrolat1ons many of Wthh were triggered by the KLA
but with the Serb forces reactmg d1sproport1onately agamst c1v1hans ™ Milosevic, Milutinovi¢ and

Sa1nov1c took no action in response to th1s report faxlmg to e1ther direct the VJ and MUP to

2! Yeton Surroi.
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exercise restraint, or to reconfigure them o better meet the challenges posed by the KLA in the

densely-populated Kosovo region.

e. Breach of peace building measures in October 1998 A greements

104.  On 23 September 1998, the UN Security Council adopted Resolution 1199, acting under
Chapter VII of the Charter and calling for an immediate cease-fire in Kosovo, an international

280
7 In an

presence to monitor it and the withdrawal of “security forces used for civilian repression”.
attempt to defuse tensions in Kosovo, U.S. envoy Richard Holbrooke negotiated an accord with
Milogevi¢ in October 1998, pursnant to which several agreements (“October Agreements”) were
srgned by representatlves of the FRY, Serbia, NATO, the OSCE and the Kosovo Diplomatic
Observer Mission (KDOM) 28! The lead negotlators and s1gnator1es included Sainovié, Milutinovic,
Pordevi¢, and others whose true intent was to implement the objectives of the JCE. These
agreements provided for, inter alia, the partial withdrawal of forces of the FRY and Serbia from
Kosovo, a limitation on the introduction of additional forces and equipment into the area, and the

deployment of unarmed OSCE KVM verifiers.”

105. . In December 1998 a NATO representative . met with Ojdani¢ in order to ascertain that
Ojdani¢ understood the obligations Yugoslavia had accepted in October of the same year. Sainovi¢
was also present. By this time, NATO already had indications that.the FRY was not honouring its
obligations and was deploying additional military and police forces to Kosovo.?> Ad'ditionally,
General Pavkovi¢ and Sreten Lukié, or their designees, met with KVM liaisons during this period,
who reminded them of their obligations.zgf‘; Ch k

>10’6. 1 Sincenlid—Fet)ruary 1999 FRY and Serb forces' hnd visibly been reinforcing units in Kosovo
in direct contravention of the October Agreements and deploymg troops at the border with
Kosovo.”® By early March there was an obv10us blllld -up of VJ "and MUP forces including
elements of two brigades. 26 ThlS increase in troop strength was ordered by the SDC, and
< 287

implemented by Generals Ojdani¢, Pavkovrc and Lazarevic.
the TEC of Kosovo discussed the need to - be ready. for. a.war. 28 1n addition, the Federal MOD

An early February 1999 meeting of
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ordered the activation of Civilian Protection Staffs on 22 February 1999.2%

The order was signed
by Geza Farka§, who was rewarded a month later with a promotion to head of the Security
Administration of the VJ. 2 By the time the KVM withdrew, on 20 March 1999, forces of the FRY
and Serbia had commenced operations directed against the civilian population.”®' Additional
indications of preparations by the FRY and Serb leadership, driven by the decisions of members of
the JCE, to employ FRY and Serb forces on large-scale operations in Kosovo in early 1999 are

provided by various witnesses.”*?

107. OSCE KVM verifiers and KDOM ‘observers noted many violations of the above
agreements, and many instances of excessive and indiscriminate use of force by police and military
forces, during the OSCE KVM’s deployment in Kosovo from November 1998 to 20 March 1999. 293
OSCE KVM officials reported these incidents to FRY "and Serbian authorities, 1nclud1ng Sreten

Luki¢ and Nikola Sainovi¢.>*

108. In one such incident, on 15 January 1999 some 45 unarmed Kosovo Albanians were
murdered in the village of Racak in the mummpahty of Stlmlje 293 Throughout the remaining period
before the state of war was declared on 24 March 1999, the security situation continued to
deteriorate with dispropdrtionatt; responses by FRY and Serb forces to KLA provocations.296 By the
middle of February some 276,500 persons were internally displaced in Kosovo and tens of
thousands of them had left the province.””’ At the beginning of March, KVM: members observed the
deployment of FRY ' troops outside their barracks, ammunition columns coming in and a greater
number of MUP forces, with higher .quality equipment than.previously observed, arriving in

Kosovo.”®

f. Removal and replacement of senior officials

109. -~ The use of the VJ outside of the chain of command in anti-terrorist operations in Kosovo in
1998 and the attempts to centralize command ‘of police and military: met resistance from ‘some
senior officers in both ‘the VJ and the MUP.** Many of these unwilling senior officers were

removed by MiloSevié, aided by Milutinovi¢ ‘and  Sainovi¢, and ‘systematically replaced by

* Exhibit 5.321.
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individuals who would collaborate with them to implement the objectives of the JCE. Accordingly,
in 1998, the accused were strategically placed by MiloSevi¢ in leading positions- within the VJ or
MUP, respectively, and/or became members of crucial co-ordination bodies as like the Joint
Command. Ojdani¢, Pavkovi¢, Lazarevi¢ and Luki¢ were promoted into key positions in the VJ and
MUP and the latter three became members of the Joint Command which was headed by their co-

accused Sainovié.

110.  Within the VJ, there was strong resistance at senior levels to the use of the VJ in Kosovo
outside of the normal chain of command. This resistance was led by the then Chief of the General
Staff of the VJ, General Perigic.’® Other senior officers sharing his view were General Samardic,
the commander of the 3rd Army , and General Dimitrijevic, the head of the Security Administration
of the VI.*! The resistance of these experienced senior officers constituted a significant obstacle to
the objectives of the JCE. These Generals wanted the VJ to be used in Kosovo in accordance with
FRY law. They were concerned about potential international repercussions, and were dissatisfied

with the way the Joint Command acted 20

11‘1. In Octdber, 1998 this resi‘stéin'ée came fo a héad and General Sémardiic’, then- commander of
the 3" Army, refused to implement MiloSevi¢’s order to form rapid intervention battle groups
consisting of combined VJ and MUP troops and equipped with- helicopters. General Pavkovic, at
the time .the the commander of the Pristina Coljps, sent.a strongly-worded. letter to_Samardzic’
reminding him that they had been flatly ordered to form the groups, and warning him that failing to
re-orient the army in the direction MiloSevi¢ had asked for could have serious consequences on the

ground.303

112, In order to eliminate these obstacles to the, JCE, Milosevi¢ and Milutinovi¢ removed these
dissenting voices in the VJ.and MUP from their key positions and replaced them with individuals
who would join, were already members of, or would otherwise implement the JCE. The removal of
VJ Generals was done on the basis of a decision by the FRY President but prior to that such
decisions, removals, reassi gnmehfs, 'r‘etirefn‘ents, and ‘promotions"of General Officers were discussed
at sessions of the Supreme Defence Couricil (thé “SDC™) atténdéd by Milogevic¢ and Milutinovic.3*

A new clause in the SDC rules introduced on 23 March 1999° made decision by consensus by the

29 7 6ran Lilié :
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SDC mandatory with regard to career issues concerning VI officers at the General rank. The SDC

considered recommendations on such personnel issues made by the Chief of the General Staff.’®

113. In November 1998, Perisi¢ was removed from the position of Chief of the General Staff of
the VI, and replaced by Ojdanié. Also, in December 1998, SamardZi¢ was reassigned to a position
in the MOD and Pavkovié¢ was promoted to replace him as Commander of the 3 Army. >
Prosecution witnesses will testify that Pavkovié¢ had already demonstrated in 1998 his loyalty to

307

MiloSevi¢ and his commitment to the JCE.™" Lazarevi¢ replaced Pavkovi¢ as head of the Pristina

Corps.m8

114. On 11 May 1998, Luki¢ was appointed head of the VMUP Staff in PriStina for a one- year
term by a decision signed by his co-accused Dorde»yié‘. In June 1998, the MUP Staff was expanded,
bringing the RDB and RIB togethei' in one headquaﬂers in Kosov‘o..m9

115. Within the MUP also, there was resmtance to the objectives of the JCE — or at least
resistance to the methods by which those ObJCCtIVGS would be reahsed insofar as those rnethods
were reflected in the operatlons conducted in 1998 The head of the RDB, Jovica Stanigic, and his
deputy Zoran MljatOVIC objected to the means of addressmg thc KLA that were belng apphed in
Kosovo

116. In October 1998, Stanisi¢ and his deputy Mijatovié were dismissed as head and deputy head,
respectively, of the RDB and replaced by Radomir Markovi¢ and Nikola Curdi¢, respectively.’'! In
November 1998, Milutinovi¢ passed a decree promotmg Markovi¢ and Curéi¢ to Colonel- General

and Major-General, respectlvcly 312

117.  In March 1999, shortly before the ethnic:cleansing: campalgn in Kosovo began, D1m1tr1jev1c
was removed from his posmon as head of the Security. Admmlstratlon of the VJ, and was replaced

by General Geza Farka3.’"? Under-,the Law on the VI, the removal of Dimitrijevi¢ and the

305 Bxhibit 5.777.

3% Exhibits 4.417 and 4415,

307 Ratomir Tani¢; Zoran Lilié, Radomlr Markov1c

‘“" ™ Exhibits 5.023, 5315 - : ‘
EXhlbl[S 5.360, 5.373

810 7 sran Lili¢, Ratomir Tanié

311 Radomir Markovi€.

*12 Exhibit 5.317. :

313 Exhibit 4. 414, Ratomir Tani.

Case No.: IT-05—87-PT ‘ - 10 May 2006



IT-05-87-PT p.5043

appointment of Farka$ would have been authorised by:‘l\'/ﬁld§evié.314 Given existing practices, it is

also likely that Ojdani¢ and Milutinovi¢ would have been involved in this decision.’"’

(iii) The implementation of the JCE in 1999

118. By October 1998 the JCE members, troops, and control structures were in place. By the end
of the year, continuing into early 1999, numerous steps had been taken to implement the JCE’s
objectives. Early in the year, the crimes in Racak took place. The beginning of 1999 was also
marked by a number of important political events, notably the rupture of negotiations with the
Kosovo Albanians and the obstruction of international efforts.to find a peaceful solution to the
situation in Kosovo at a conference at Chateau de Rambouillet in France, which shows that the

Serbian leadership had decided to use force to resolve the situation in Kosovo.

119.  Simultaneously with these steps, comprehensive plans for an offensive in Kosovo were
being made. The true intent of the 1999 offensive —‘the change of the ethnic balance in Kosovo —
was disgﬁised under the rubrlc of a plan t(v)' combat terrorism and prepare for a NATO attack.
Statements by several centrally placed pcrsdns in early 1999 shows that this is indeed the case.
Further, the scale of the crimes, the number of victims, and pervasive pattern of deporation, killing,
looting and destruction from the outset of the offensive, show that the crimes can only have been
part of the JCE. This is further supported by the fact that the same heavy-handed tactics that had
resulted in so many crimes in 1998 were used during the offensive; the same units were .being
deployed . without any attempt being. made at redeploying or;breaking up units that had been
involved in crimes.in 1998, commanding officers remained. in place and were even promoted, and
persons and units that were known to have committed crimes during the wars in Bosnia and Croatia
were deployed in Kosovo. Moreover, no adequate ‘steps to'investigate and punish those responsible
for the crimes committed were taken. On the contrary, efforts were made to obstruct investigations
and conceal the commission of the crimes that had been committed. The only i‘easonable inference
from these facts is that the crimes indeéd were part of the spring offensive, not incidental to the
stated objectives of stopping terrorism and preparing for an invasion. o '

‘-

a. Obstnictidn of 'Iilégwoyt'iaﬁtioris: wiih KoSb{fd Albamans

120. . Despite initially successful efforts by Ibrahim Rugova to unite the Kosovo Albanians behind
a- policy ‘of peaceful resistance, and-the international ' community'sefforts at bringing peace,

Sainovi¢, Milutinovi¢ and Miloevic — and others on their behalf — failed to support; or deliberately
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undermined, efforts at negotiating a peaceful resolution to the crisis in Kosovo.”'® The refusal to
seriously negotiate had the effect of further empowering radical elements of Kosovo Albanian

society, in particular the KLLA, and provoking an armed conflict.*"’

118. Representatives of the international community continued with their efforts to mediate
between Kosovo Albanian and Serb representatives. These efforts included shuttle negotiations
conducted under the auspices of U.S. envoy Christopher Hill, European Union envoy Wolfgang
Petritsch, and Russian envoy Boris Mayorsky and further attempts by the international community
to bring the parties together for meaningful negotiations. Against the backdrop of an escalation of
violence in Kosovo, the Contact Group in London, on 29 January 1999, issued a statement in which
it strongly condemned the massacre at RaCak, urged the parties to comply with UN Security
Council Resolutions 1160-(1998), 1199 (1998) and 1203 (1998) and at the same time summoned
the parties for further negotiations to Rambouillet in France. The basis for these negotiations, as the
Contact Group made:clear, would have :to be the principles it had set out previously. The parties
would thus during their negotlatlons refine the draft proposals presented earlier by Hill, Petritsch

and Mayorsky, which contained elements of substantial autonomy for Kosovo.*!

119. The Rambouillet talks were opened by French President Jacques Chirac on 6 February 1999
and proceeded under the co-chairmanship of the. French and British Ministers of Foreign Affairs.
During the course of the negotiations other high-ranking foreign officials attended the negotiations,
including the Secretary of State of the United States and the German Minister of Foreign-Affairs.
However, observers noted that the Serbian delegation, in stark contrast to.the Kosovo Albanians,
initially did not make apparent attempts.to engage in serious debates on.the. draft proposals put.to
them by the mediators. After protracted negotiations both delegations finally indicated that they
would be ready for a.settlement, provided they were allowed to return to their respective homes for
further consultations, Before their departure, both delegations agreed to return for the signing of an
agreement and a conference on the implementation of the same to Paris on 15 March 1999. When
the delegations met again on 15 March 1999, only the Kosovo Albamans signed the agreement that
“was tabled by the Contact Group negotiators. “The Serb side 1ntroduced new drafts and went back on
earlier agreed issues and event'ually refused to s"1gn.’ The talks were suspended on 18 March 1999.
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121.. Nikola Sainovi¢ was the political head of the Serbian delegation at Rambouillet, while
Ratko Markovi¢ was leading the delegation formally.*®® Milan Milutinovi¢ joined the Rambouillet
talks after they had begun®?! and was also involved when these negotiations continued in Paris.*??

122.  Sainovi¢ and Milutinovi¢ undermined or directly obstructed these negotiations, acting with
or at the direction of MiloSevic.’? During the time of the negotiations there were intense
communications between Belgrade and Rambouillet, with Sainovi¢ asking Milogevi¢ for political
decisions.”** On 23 March 1999, pursuant to Milosevic’s instructions, high-level political officials,
including Milutinovi¢, persuaded the SPS majority in the Republic of Serbia Assembly to reject the

. 325
Paris accord.

123. Following the failure of the Rambouillet and Paris talks Knut Vollebaek tried to rescue the
faltering KVM mission by 1ntroduc1ng an 1ntemat10na1 rmhtary presence 1nto Kosovo However

Milosevi¢ refused this proposal 36

b. Preparation of the spring offensive

124. In October 1998 M1losev1c stated that a solut1on to the situation in Kosovo would be found
the followmg Spring and 1nt1mated that the solut1on would be found by the use of force. 327 Whlle_
the Serb side made a show of negotlatl_ng at R_amboulllet,ancl Paris, plans were bemg made for an
offensive in Kosovo. There Was an assessment rnade in November 1998, and recorded in a Joint
Command report, that the KLA would launch a Spring offensive, the perfect cover for

accomplishing the JCE’s object1ves

125, The concerted nature of the military operat1ons conducted by the Serb forces in Kosovo in
the penod relevant to the Indlctment also demonstrates the existence of a plan. Prosecution experts
as well as fact witnesses w1th extens1ve nuhtary expenence will test1fy that the operations carried

out by the forces of the FRY and Serbia durmg the Indictment period could not have been executed

0 Wolfgang Petritsch.

Wolfgang Petritsch. .
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without careful planning®* and that a decision to conduct the operations ultimately carried out must

have been taken no later than the end of 1998.%*°

126. A meeting on 14 February 1999 of the Collegium of the Minister of Internal Affairs (the
Minister and his assistant Ministers, including the Heads of the RDB and RJB), addressed the need
to eliminate the KLA in the period of opportunity which would exist between NATO airstrikes and
a NATO ground attack.”' The MUP and the VI would execute the plan. More concrete statements
about such a plan were provided at a meeting of the MUP leadership in Kosovo on 17 February
1999. **? Those present included Dordevi¢ and Lukic. The VJ was also engaged in planning for the
same operations at this time, as can be inferred from, among other thihgs, the deployrhent of
reinforcements to Kosovo in early March and from the nature of orders issued immediately before
and shortly after NATO bombing began.”> Planning of this nature by the VJ and MUP is initiated
on the basis of decisions made by the civilian leadership and during the formulation of such
decisions, the civilian leadership seeks the input of the organisations which will implement the
direction. Thus, Milo§evi6, Milutinovié, T§aihovié, OJdamc, and Stojiljkovic, deyeloped a concept of
operations prior to 14 February 1999 and this was then paS‘ééd‘ ddwh the chains of command of the
VJ and MUP, each level reacting to thé one above, until orders were issued to field units of the
forces of the FRY and Serbia to conduct combat bperétions shortly before the state of war was
declared on 24 March 1999§334'Dep10ying larée numbers. of rhili'tary and MUP units and engaging
them in complex operations, fequired planning well in édvahce' by the VJ General Staff (Ojdanic),
3 Army (Pavkovic), Pristina’ Corps (Lazarev1c) Ministry of Internal Affairs (Stojiljkovié,
Pordevié, Markovi¢, Stevanovic), MUP Staff (Luklc) and the Joint Command (Sainovi¢ and VI
and MUP members). The pl'zi'nning described ensured that the large ‘military and MUP forces needed
to achieve the ob]ectlves were all deployed o the rlght places at the appropnate times and

employed ina coordmated manner.>*

127. A few days prior to the commencement of NATO bombiiig; and upon the departure of the
KVM from Kosovo, the forces.of the FRY. and Serbia launched large-scale offensive operations.

These occurred in areas where the majority of 'eth;iic Albanians were concentrated. They.were
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* Klaus Naumann.
1 Exhibit 5.943.
2 Exhibit 5.1035.
[STOJILJKOVIC]The Republic of Serbla is determmed not to allow mtlltary forces on our terrltory If they carry out
théir threats, they will issue an ultimatum and then conduct an-aggréssion. They: want to bring in their troops,- but
without any casualties. We are counting on phases of pressure. Within two or three days of an attack, we have fo put
onr plans in motion and use the time to mop up the territory from terrorists. .
2> Exhibits 5.360, 5.1011, 5.1013, 5.1014, 5.1015, 5.1016, 5.1017 , Peter de la Billiere.
%4 Exhibit 5.360, Aleksandar Vasiljevi¢, Vladimir Lazarev1c Sreten Luki¢, Zoran L111c
*33 Philip Coo, Peter de la Billiere, Klaus Naumann. .

, o RVEE
U Case No IT-05-87-PT - - 00 00 o0 s b s 10 May 2006



IT-05-87-PT p.5039

ordered by the Joint Command, acting on decisions made in Belgrade, and involved most of the VJ
and MUP special units in Kosovo:*® Occurring concurrently, particularly during the period
immediately preceding NATO bombing until late March 1999, these operations exposed much of
Kosovo and the Kosovo Albanian population to the excessive and indiscriminate tactics used by
forces of the FRY and Serbia. Crimes alleged in the Indictment, especially the massive population
displacement, occurred during these joint operations as VJ and MUP combat units swept through

large parts of the territory where many of the Indictment sites are located.

128. On its face the Spring offensive was a legitimate operation against: the KLA. The
Prosecution’s evidence will, however, also show that the implementation of the Spring offensive
included the commission of massive crimes in Kosovo. One witness will testify that, shortly prior to
the OSCE's departure from Kosovo, a VJ officer-described a plan whereby the forces of the FRY
and Serbia would eliminate the KLA throughout. Kosove, adding that when the KLLA was finished,
those same forces would remove the Albanians from Kosovo forever.””’ Another witness will
testify that he heard from Serbian officials that the NATO bombardment would provide cover for an
operation to carry out ethnic: cleansing in' Kosovo; he heard from other officials, including
Milutinovi¢,  information reflecting that: strategy.””® Vladimir Stambuk, deputy speaker of the
Serbian parliament and member .of the Serbian government negotiation delegation at Rambouillet
and Paris told Wolfgang Petritsch, that "if NATO bombs fall, there will be a massacre in Kosovo,"
meaning a massacre of Albanians.>*® Shortly before the oornmencei‘nerit' of NATO bombings Momir
StQ]B.nOVlC head of secunty of the Pristina Corps told a w1tness of a plan to cleanse Dakovica of

Albamans

c. The scale of crimes comrmtted a;ndqthe number of victims

129. The ‘crime-base’ evidence ‘$hows that - a- ptan must have existed. The:numbers of ethnic
Kosovo Albanians deported, the scale of destruction of ‘ethnic Kosovo' Albanian villages, the

general pattern of killings and deportation obse‘rVed-.th’roughout provinces in Kosovo, the military

methods used, the concerted and organised way-in which: refugee: columns were directed through

¥ Exhibits 5.360, 5.1011, 5.1013, 5.1014, 5.1015, 5. 1016 5, 1017,
3 Rlchard Ciaglinski.

Ratomn' Tanic.
39 Wolfgang Petritsch. Earher in October 1998 at: a recepnon w1th the. Brmsh and the German ambassador Stambuk
had said that a small scale bombing would actually be good, smce it would allow more persecution of the Albanians, the
%posmon and the like; Ratomir Tanié.

Nike Peraj. , S e e

- Case No.: IT-05-87-PT- . ., ¢, . o oo i oo - 10.May 2006



IT-05-87-PT p.5038

and out of the province and the routine removal of identification documents®*' demonstrate beyond

doubt that the FRY and Serbian forces were implementing their actions following a common plan.

130.  Witnesses will testify that more than 10,000 Kosovo Albanians were killed and that about
860,000 Kosovo Albanians were forced to leave Kosbvo in the period relevant to the Indictment.**
The scale of crimes committed and the sheer numbers of crime victims could not have resulted from
individual acts of violence committed randomly by individual members of the FRY and Serb forces.
Such crimes were the consequence of a carefully planned and executed concerted campaign against
the ethnic Kosovo Albanian populationlin Kosovo. For example, in the Prizren municipality, MUP
and VIJ entered the village of Mamuéha and forced Albanians to leave, while members of the

Turkish minority were allowed to remain in their homes.**?

d. The general pattern of the ‘deportation, killings and'destruction throughout

Kosovo

131.  Testimony of the crime-base witnesses will prove that village after village throughout the
province of Kosovo was attacked by FRY and Serb forces. In the course of these attacks, the ethnic
Kosovo Albanian civilian population was thréatened, mistreated, killed, and/or expelled from their
houses in a systematic way and Kosovo Albanian property as well as mosques were looted,
destroyed and burnt. Female Kosovo Albahians were sexually harassed -and assaulted during those
attacks or on their flight to the borders. *** These attacks were spread over most municipalities in

Kosovo, leading to large streams of Kosovo Albanian refugees fleeing from the territory.

! The decision to allow Kosovo Albanians whosé personal TD' dociiments had been confiscated to leave the Federal
Republic of Yugoslavia was illegal. The 1996 Law on Passports says that a passport shall be used by a Yugoslav citizen
to cross the border. Travelling without a visa to a country for which a visa is required (this includes the Republic of
Albania) carries a fine or 30 days in prison. The decision to allow Kosovo Albanians to enter Albania provides grounds
to suspect that it could not have been taken without the consent of the -highest state organ; Budimir Babovi¢; Exhibit
5.873. See also Exhibit 5.115, Hani Hoxha, Sabri Popa_], Rlchard Claghnskl

*2 Patrick Ball; Fred Abrahams; Sandra Mitchell. ; G

** Exhibit 4.084.

4 The following witnesses’ evidence' will pdint 1dentncal or very'similar plctures of attacks against their villdges:
Xhemajl Beqiri, Imer Imeri, Nesret Shabani (Racak — Stlmlje Shnmc), Hamide Fondaj, Osman Kuci, Halit Berisha,
Hysni Berisha and Shyrete Berisha (Suva Rcka—SuhaI‘ckc) Emin Kabashi ; K14, Nazili¢ Bala (Pridtina-Prishting);
Bajram Bucaliu and Florim Elmi Krasnigi (UroSevac-Ferizaj); Reshit Sah}n Sabri Popaj, Isuf Zhuniqi .(Orahoyac-
Rahovec), Rahim Latifi, Halil Morina, Rexhep Krasnigi and Hysni Kryeziu (Prizren); Liri Loshi, Mustafa Draga,
Milazin. Thaci, Sadik Januzi, Hadije Fazlin,-K24, Xhevahire Rrahmani (Srbica-Skenderaj);- Lirij Imeraj and .Sofije
Imeraj (Padaliste-Padalishte-Istok/Istog municipality); Musa Krasniqi, Milaim Cekaj, Gani Bacaj (Dubrava-Dubravé
Prison-Istok/Istog municipality); Ndrec Konaj and K50 (Pec-Pejé); AferditaHajrizi; K15, Muharem Demiraj (Kosovska
Mitrovica-Mitrovicg€); Hani Hoxha, Behar Haxhiavdija, Ismet Haxhiavdija, Witness K13, Fuad Haxhibeqiri, Merfidete
Selmani, Nike Peraj and Martin Pnishi (Pakovica-Gjakové); Hazbi Loku, Isa Raka, Sejdi Lami and Fadil Vishi,
Muharrem Dashi (Kacanik); K20, Fetije Vishaj and Mehmet Mazrekaj (Decani-Decan); Abdylhaqim Shagiri and Qamil
Shabani (Gnjilane/Gjilan); Sabit. Kadsiu,. Shukri Gerxhallu and: Pedrije, Hxafa' (Vucitrn-Vustitrri). - In. addition,’ the
evidence of the so-called “overview” witnesses. will support. the claim of identical crime patterns throughout Kosovo:
Patnck Ball, Frederick. Abrahams, William Fulton, Inge. Joachim, a: DNA experl, 4, represcntauve of the International
Commlssmn for stsmg People and Dr Enc Baccard e ) ‘
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132. The witnesses will also describe how these refugee columns were directed by the Serb
forces in concerted efforts to facilitate their expulsiOn. Serb forces seized the identification
documents from ethnic Albanians fleeing the province, with the intent of making it impossible for
them to return-to Kosovo.>* Likewise, licence plates of tractors and other vehicles crossing the

borders were taken away by the Serbian authorities.**°

133. Kosovo Albanian witnesses will testify how they were exposed to derogatory comments,
racial slurs and insults during the attacks or while travelling in refugee convc)ys.347 One witness will
say that members of the Serbian MUP taunted the refugees in the column from Bellanice: "You will
never comeé back to Kosovo, don't look back to Kosovo until you are-in Albania." The traffic police
guided the convoy through Prizren, and told the refugees not to turn off the main road, but to

continue to Albania.>*®

134. Witness testimony w1ll further show the degree of pre- planmng and organisation of the
deportatron of the Kosovo Albaman populat1on by the Serblan authontles For instance, in Pec,
buses were seized by the MUP from pnvate enterpnses in order to be used to deport the Kosovo
Albanian population out of this c1ty and to the Albanian and Montenegran borders.** In Pritina

and UroSevac, trains were also organised to facilitate the deportation.. ;

135, Th1s ev1dence will clearly show that the ethmc Kosovo Albaman crv1han populatlon was the
target of a well-planned and orgamsed campargn by Serb1an author1t1es The testrmomes of the
witnesses will demonstrate the exrstence of a pattem and w1ll estabhsh beyond reasonable doubt
that the attacks on the different V1llages and the expulsmn of the 860 000 Kosovo Albamans must
have followed a common plan. A crime pattern on the scale seen in Kosovo simply cannot be

explained as a series of random acts.

136. Statistical evidence‘ fully supports ‘the' claim that”there was a coordinated plan to use
V1olence agalnst ethnic Albamans dur1ng the perlod relevant to the Indlctment and thousands of

c1v111ans from Kosovo ﬂed asa result thereof st

* Imer Imeri and Nesret Shabani (Stimlje/Shtime municipality); Nazilie Bala, Emin Kabashi (Pristina/Prishtine);
Florim Elmi Krasniqi, (UroSevac/Ferizaj); Reshit Salihi,. Sabri: Popaj - (Orahovac/Rahovec - municipality); Rexhep
Krasniqi (Prizren); Aferdita ‘Hajrizi, K15, Muhareim Demiraj.  (Pec/Pejé); - Muharem Demiraj - (Kosovska
Mitrovica/Mitrovic€); Merfidete ‘Selmani; Hani Hoxha, Nike Peraj (Dakovrca/G]akove .and mumcrpahty), Qarml
Shabani (Gnjilane/Gjilan municipality).
Nazalie Bala, Emin Kabasha, Sabri Popaj, Reshit Salihu, Rexhep Krasmqr
36 Sandra Mitchell, Osman Kuci, Sokoli Besnik. See also paras. 53 and 54.
3*7 Osman Kuci, K 24, Florim Krasmq1 Xhema]l Begiri, Ndrec Konaj, Mustafa Draga.
3% Shefqet Zogaj. .
9 Edison Zatriqi. o ‘
:O Nazalie Bala, Emin Kabasha and Be]ram Bucaliu.

! Patrick Ball. : o
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Case No.: IT-05-87-PT ' - ' ‘ ’ 10 May 2006



IT-05-87-PT p.5036

e. The continued use of the heavy handed tactics used in Kosovo in 1998 and use

of armed groups with known criminal propensity

137. Despite knowledge of the commission of crimes against Kosovo Albanians as a result of the
heavy-handed tactics used in Kosovo in 1998, none of the accused or any other members of the JCE
took effective actions to adjust the combat tactics. Not only did joint operations of the VI and MUP
and the use of heavy weaponry continue, but also despite their de jure obligations, the accused
failed to take any steps that officials in their positions would and should normally have taken in
response to the reports they received. For instance, the investigations of the units concerned, the
immediate withdrawal of units involved in crimes from the operational positions, or the breaking up
of such units and redeployment of its members to different units and the replacement of the
commanding officer are all considered reasonable responoses to concerns that discipline is failing

or units are committing crimes,35 2

138.  Moreover, the members of the JCE were fully aware of the propensity of elements within
the armed organisations deployed. in. Kosovo to use excessive and indiscriminate force and to
engage in criminal acts from. prior actions of those elements during the conflicts in Bosnia-
Herzegovina and Croatia between: 1991-1995 and in Kosovo in 1998.3 Nonetheless several
persons and units with a known criminal propensity. were deployed in Kosovo. For example
Milorad Lukovi¢ (Ulemek) also known as the notorious “Legija”, who played. a key role with
Arkan’s men in the war in Bosnia, was appointed Assistant Head for Special Operations of the
MUP Staff for Kosovo™* and was deployed as JSO commander to Kosovo in mid-1998 under
secretive circumstances. Franko Simatovic, also know--as “Frenki”, and Jovica StaniSi¢, both
indicted by this Tribunal in 2003 for crimes against humanity and war for crimes perpetrated in
Croatia between 1991 and 1995,°° were retained in responsible positions during the Indictment
period.*™® They visited Legija’s unit, ‘the JSO, at Dubrava prison in early summer 1998 on several
occasions.>>” On 24 March 1999, the “SCOrplons”' were re-activated and a umt of 128 members was
deployed to Kosovo as reserve formation of the SAJ with approval of Dordévic and Luki¢. On 25
April 1999, the Scorpions weére armed and sent to Podujevo in Kosovo on 28 April 1999. Within
hours of their arrival in Podujevo, members of this tnit murdered a group of Kosovo Albanian
civilians, consisting of women and children dhid oné elderly man, and expelled others from their

homes. After this incident, the Scorpions were iminediately withdrawn from Kosovo and returned

352 Peter de la Billiere. o A

3% Exhibits 5.360, 5.373, John Crosland, Lord Ashdown. .

3 Exhibit 5.538, 5.373, Tab 108 . See also infra paras. 350 and 395.

>3 Prosecutor v. Franko Simatovi¢ and Jovica Stanisic, Second Amended Indictment, Case No. IT-03-69-1.

3% Simatovic was in the RDB w1th authorlty over the IS0 whlle Stamsw was Chlef of the RDB unul 27 October 1998
%7 See infra para 94. :
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to Prolom Banja but told that they would be re-deployed at a later stage. During their stay there,
Pavkovi€ visited the Scorpions and talked to their commander. On 26 April 1999, 108 members of
the very uni{ who had committed the Podujevo massacre were included again in the list of reserve
formations and redeployed to Kosovo under the SAJ command. They operated in Kosovo until at
least 9 May 1999.%°® Another notorious group that already had committed serious crimes in earlier
conflicts but was still deployed with official knowledge and approval to Kosovo as volunteers were
Arkan’s Tigers. A group of 30 Tigers was sent back only after they had killed an Albanian

couple.359

139. The minutes of a SDC meeting in December 1998 clearly show that members of the Serbian
leadership, including Milutinovi¢ and MiloSevic, failed to give proper attention and consideration to

allegatioris of abuses committed by Serb forees in Kosovo: -

Deputy Prime Minister Sainovi¢ emphasised deep co-operation between all VJ organs and organs of
Interior. What is not obvious but must be done before anything else, is training of the soldiers who
come to undertake assignments at the border. It is outstanding! Until now he hasn't noticed any
problem in carrying out the assignments. Senior officers are outstanding. This should be further
developed because that's the way to even better results.

President Pukanovi¢ didn't want to comment on candidates, especially because he personally knew
only couple of them. He emphasised controversial information on Pri§tina Corps engagement in
Kosovo in the last few months. Information that came from Montenegro indicated that behaviour of
_ the PriStina Corps was not always in accordance with the constitutional position of the Army and
“decisions of the Supreme Defence Council. If that is correct, then purpose of promoting current
Pritina Corps General Pavkovic should be discussed, no matter that nobody doubted assessment of
his personality given by the Chief of the General Staff.
Commenting on President Pukanovic's dilemma about General Pavkovi¢, President MiloSevi¢ said
there were no complaints, not from any side, about unlawful behaviour of Priftina Corps. Army
displayed extraordinary discipline and organisation.

President of the Republic of Serbia Milan Milutinovi¢ added that certain assessments of behav10ur of
PriStina Corps as allegedly und1s01p11ned and unconstltutlonal were ‘mainly exaggerated

140. - As a result, the commanding ofﬁcérs responsible for 'the'us_ek of excessiv_e and ihdiscrirrljriate
force against civilians in 1998, including Lazarevi¢, Pavkovi¢, Ojdani¢, Luki¢, Dordevi¢, remained
in their respective positions in 1999 or- were even promoted: higher up the command chain-and
commended. Accordingly, the widespread and Systemaiie corﬁnniSsion of violati‘o_‘ris of international
humanitarian law that was repeated in Kosovo durmg the Indlctment penod went unpunlshed once
more. It shows that the acoused beheved that the commlssmn of such 111ega1 methods would

facilitate and expedite the plan.

358 Exhxblts 4.567, 4.568, 5.1037 .
% Aleksandar Vasiljevié.
3% Exhibit 5.019
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f. Steps were not taken to punish those responsible for crimes committed in

Kosovo

141. Ojdanid, as Chief of the VJ General Staff, had the authority and obligation to ensure that the
military justice system was functioning throughout the VJ. Pavkovi¢ had similar authority and
obligation for the 3rd Army , and Lazarevic¢ for the PriStina Corps. After a state of war was declared
on 24 March 1999, the VJ accused also had de jure obligations for addressing MUP and other units
subordinated to or operating jointly with them which committed - or were suspected thereof-

crimes.

142.  On the police side, Pordevi¢ had overall responsibility for the RIB, including ensuring that
internal discipline took place. Luklc had direct control of MUP operations in Kosovo with a
requirement to address transgressrons by the MUP. All of these accused, including Salnovw had de
facto authority over, and responsibility, for the Serb forces, including all units on the ground in
Kosovo, also through their membership in the Joint Command. They were ordering, co-ordinating
and supervising these operations through the body of the Joint Command, and thus were also

responsible for the conduct of the forces employed on'the basis of Joint Command direction.

143. The rmhtary _]uSthC system was properly functronmg throughout the penod of the
1nd1ctment Military court personnel were attached to the Pritina Corps Command the Pristina

Military District and the 3" Army Command.*"!

A report on criminal proceedings conducted before
war-time military courts of the Command of the the Pristina Corps, dated 15 May 1999, referred to
cases against 91 members of the V]. However, none of these proceedings concerned war crimes or
similarly grave crimes committed against Kosovo Albanians. Only one' VI member was prosecuted
for murder while all other 90 cases concerned mainly crimes. committed against the VJ, such as
desertion, failing or refusing to.obey orders.etc. with a few. cases concerning theft and robbery,362
Indeed, cases of failure to respond to call-up.and evasion of military service were regularly
punished in the VJ. According to a report.of theSupreme Command Staff on the work of military
judicial organs during a state of war, dated 21 June 1999, these types of crimes accounted for 70 %
of all crimes investigated while-another 18 % were perpétrators of the crime of wilful abandonment
and desertion of the army. According to this report, only 12 % were perpetrators of “other
cnmes” 33 Such “other crimes” involved malnly ‘theft inside the army as well as agamst civilians,

with a few scattered incidents of rape and ‘crimes agamst limb and hfe” 364

AT

%! Vladimir Lazarevi¢, Exhibit 5.360. =
%3 Exhibit 4.569.. . e T L e e e e
> Ibid.
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144. A report of the Military Court in NiS§ to the Supreme Military Court in Belgrade, dated 20
August 2001, states that between 24 March and 10 June 1999 criminal proceedings were conducted
by military courts against 396 pe‘rsons.365 It is notable that among the Indictments filed in 1999
against a total number of 126 army members by the Military Court in Ni§ only 10 persons were
charged with murder or killing, 5 of whom were indicted for having killed another Serb or army
member. According to the same report, multiple bodies or mass graves were investigated only to the
extent that “notes” were forwarded to the competent Military Prosecutor by the Investigating Judge
of the Military Court attached to the Command of the Pristina Corps at five locations in mid-April
and at the end of May 1999. For all five cases the perpetrators remained “unknown”. Among all
investigations conducted by the Military Court in Ni§ in 1999, only two (2) investigations
concerned war crimes committed against the civilian population.366 In one of these two war crime
cases, the investigation was initiated only after VasiljeVic’ found out about the incident and ordered
an on-site investigation. 367 Acc‘ording to information received from the Federal MOJ, in 1998, no
d‘iminal proceedings against VJ members were 'Co’héhicted for the cﬁme of rape or sexual assault
committed in Kosovo in 1998 For the year 1999 onIy three 1nvest1gat10ns concemmg seven VJ
members were 1nt1ated for the crime of rape attempted rape and/or sodomy All of the suspects

were pnvates 368

145. - Civilian courts and pelice investigations were functioning normally as well, as is proven by
the mass of criminal proceedings instituted against Kosovo Albanians.during the relevant period. A
report of the Humanitarian Law Center in Belgrade on eriminal proceedings held against- Kosovo
Albanians in Serbia in the period from 1998 to 2000 shows that by. mid-1998, trials -against
Albanian inhabitants were reorganised before all District Courts in Kosovo. At the end of the
NATO intervention, 2,150 ethnic Albanians, were in detention in Kosovo for various reasons.*®
While crimes allegedly committed by Kosovo Albanians . were -extensively investigated and
prosecuted, the MUP condueted'only a few of these‘investigatidns against perpetrators in their own
ranks. On the basis of information on relevant investigations and -prosecutions requested from the
MUP, *™ an OSCE report on the prosecution of war crimes came to the conclusion that the MUP

“has largely investigated crimes committed by KLA soldiers and only a few cases where potential

% Exhibit 4.570. -

366 Ibid.
367" Aleksandar VasﬂJevw o R '
% Exhibit 4.461. Most of the cases were transferred to. ciyilian courts as the status of the accused as servicemen had
elapsed The Federal Ministry of Justlce declared not to be in possess1on of any mformatlon on the further course of
these proceedings. . v M ETEE Gl el FRLaT e L et . . ; P
7% Exhibit 4.443,

*7 Exhibit 4,446.
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perpetrators were Serbian police or security forces”. According to the OSCE, these few
investigations conducted against Serbian police or security forces were initiated only when and
because the public had learnt about the crimes and the MUP had no choice but to enter into
investigative action.””* This conclusion is supported by the small volume of documents received
from FRY and Serbia regarding the punishment for war crimes pursuant to Requests for Assistance
sent by the Office of the Prosecutor on numerous occasions. These requests were either ignored or
responded to with a small number of random case files, few of which dealt with the crimes alleged
in this indictment’ or crimes of similar magnitude in other municipalities. Those files either
concerned so-called “terrorist activity” or scattered incidents of killings committed by unknown

perpetrators, not by MUP members.*">

146.  This selective application of the legal systems in place for investigating and prosecuting
crimes and the failure to punish those responsible for crimes committed against the ethnic Albanian
population not only gives rise to criminal liability under Article 7(3),”” but is also evidence that all
of the aceused were aware of the JCE, and used their positions of authority to ensure that those who
committed the individual acts of violence were protected from punishment for their participation in

the plan.

147. The Accused were made aware of cnmes commltted by members of the Serb forces as well
as of the issue of the deployment. of certain volunteer umts on the temtory of Kosovo For example,
on 8 May 1999, Vasiljevié was informed that the secunty service had become aware of crimes
comrmtted against c1v1hans. Vasiljevi¢ ordered a report to be prepared on this issue and General
Farka§ was immediately informed. Farka§ then informed Qjdanj¢ on 13 May 1999 and Ojdani¢
informed MiloSevi¢ on 14 May. 1999 about. this issue.. Pavkovi¢ and Vasiljevi¢ were ordered to
Belgrade to brief Ojdanic on alleged crimes. On 16.May, 1999, a meeting of the General Staff took
place, attended by. Pavkovic, Farka§, Gaji¢ and Vasiljevic.. The main topic of discussion was the
commission of crimes by members.of the VI. At that meeting, Pavkovi¢ criticised the MUP of
falsely accusing the VJ for having committed crimes. The next day, a further meeting, chaired by
Milosevic, took place at the same location. It was attended by Sainovi¢, Pavkovic¢, Ojdani¢, Farkas,
Gaji¢, Markovi¢ and Vasiljevié. ~There‘po‘rts on ctimes were discussed as was thie deployment of
Arkan’s Tlgers in Kosovo. Durmg the meetlng, Markovrc stated that volunteers were “a necessary

evil” that accompanled every war. 3

" Exhibit 4.462.

372 Exhibit 4.597..
37 * See supra paras. 367 et seq
374Aleksam:iarVas1ljev16 B e PPN PRI TOS SR SET. O ) L T
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148. On 22 May 1999 the Prosecutor of the Tribunal signed the first indictment against
Milosevi€, Milutinovi¢, Sainovié, Ojdani¢ and Stojiljkovi€ in the case IT-99-37-1. The indictment
was made public two days later.”” The charges in the 1999 indictment overlap with the charges of
the Indictment in this case. The individual crime sites particularised in the 1999 indictment

376 The issuance of the

substantially overlap with those in the Indictment in the present case.
indictment against Milosevi, Milutinovi¢, Sainovi¢, Ojdani¢ and Stojiljkovi¢ was widely broadcast
by the media. Within a few days politicians and spokespersons from various political bodies in the
FRY had commented on the indictment to the local and international media.*”’ By late May 1999,
not only Milutinovi¢, Sainovi¢ and Ojdanic, but all of the accused, were therefore on notice of the
crimes charged in the Indictment, and could have immediately ordered investigations by military

and/or civilian courts into these concrete allegations.

149. The members of the JCE, including the accused, were. thus aware of the excessive use of
force which occurred numerous times in. 1998 and during the period of the Indictment.’’® Steps
taken by the members of the JCE to raddress‘ the criminal acts committed by forces of the FRY and
Serbia were token at best.”” This is shown not only by the selective application of justice, but also
by the intential continuation of the use.of units, like the Scorpions, who had already committed
serious crimes on previous occasions. The decision to leave these units within the armed forces in
Kosovo, despite the knowledge that they were inclined to commit crimes, is strong evidence that the
accused intended for the use of excessive force: to occur.instead of preventing, investigating,

prosecuting and punishing them. -~ - ..

g. Investigations ‘obstructed and crimes concealed

150. - The objectives of the JCE involved the:commission of crimes. This can be inferred from the
fact that the: accused took steps to ‘prevent. investigations of ‘the crimes and engaged in a
considerable operation to conceal the commission of crimes in-Kosovo, for example by transferring
the bodies of many Kosovo Albanian victims to.Serbia. Other examples. of their efforts to conceal
crimes are described in the followingv-pai'agraphs: R

i SR SRS

151.  MiloSevic, M11ut1n0v1c Sa1n0v1c and others prevented the Prosecutor and 1nvest1gat0rs of

the Tnbunal from carrying out investigations in Racak after the massacre there in J anuary 1999, as

" Exhibit 4.584. The Prosecution notes this merely to indicate that notwithstanding the pubhlication of the ICTY
indictment the accused continued in their fallure to take appropnate measures
%76 See for example id., paras. 97 and 98.

377Exh1b1t4593 o it ot s s
7% paddy Ashdown, Klaus Naumann Karol Drew1enk1ew1cz B
72 Exhibits 5.360,5.373,5.1007., 0 e s e
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charged in the Indictment.**

Moreover, even before any domestic investigations were conducted,
MiloSevi¢ declared that the members of the forces of FRY and Serbia had not committed any

. 381
crimes.

152. “Asanacija” is a term of art in the VJ. In its legal sense, “asanacija” requires units tasked to
manage battlefield enemy césualties in the same nlanner as VJ casualties.”®* Burials are to take
place either according to the wishes of the deceased’s family members, or, if that is not possible,
within the unit’s zone of responsibility and a sketch of the place of burial is to be kept. The accused
perverted the meaning of the term to include the destruction of evidence of crimes that could
irnplicate forces of the FRY and Serbia. In March 1999, MiloSevi¢ held a meeting attended by
Stojiljkovi¢, Dordevi¢, and Markovi¢ where the issue of “asanacija” or “clearing up” of the

383 At the same meeting, Dordevi¢ expressed his concern that the corpses of

Kosovo Albanians could become objects of investigation. by the TnbunaL3 84

territory was discussed.
Milo$evi¢ ordered
Stojiljkovi¢ to remove corpses of Albanian civilians that were already buried. Stojiljkovié
subsequently assigned this task to MUP Generals Dragan Ili¢ and Pordevi¢. Dragan Ili¢ went to

Kosovo to carry out this task, while Dordev1c made arrangements for the disposal of the bodies

385
once they arrived in Serbia

153.  Dordevi¢ co-ordinated, pursuant to Stojiljkovi¢’s orders, the “clearing-up” of the bodies in

386

secret mass graves at several locations in Serbia.”™ Bodies were driven by MUP officers to one of

several locations in Serbia, including Lake Perucac, Bajna Basta, and the SAJ’s own firing range, at

387,

Batajnica, near Belgrade.” " At Batajnica, the bodies were placed by MUP officers in a mass grave

on the firing range itself.*®® The entire operation was conducted.in secret.”®”

l54. Dordevrc was personally 1nvolved in the operat1on He spoke via telephone and in person

w1th low level MUP officers regardmg the details of bunal and his own drxver was involved in

390

dnv1ng some of the trucks. Dordev1c sald to a MUP ofﬁcer that the bunal would be part of

moppmg up in Kosovo a number one" secret. 391 Several of these mass graves were exhumed by

» Exhibit 4.439.
%1 Exhibit 4.096. ‘ '
w Phil Coo: Exhibits 4.241 5.273. Vladlmlr Lazarevrc admltted h1s knowledge of appropnate battlefield clearance
Fractlces in a 16 June 2001 press interview; Exhibit 5:406. - Bt
83 Radomlr Markovi¢, Dragan Karleusa.
5 Dragan Karleusa, Radomir Markovi¢; Zoran Stijovic.
383 Radomir Markovi¢, Caslan Golubovi¢, Dragan Karleusa.
%6 Dragan Karleusa; Caslan Golubovic. Exhibits 4.182; 4.184.'4:203, 4.206, 4207."
**7 Dragan Karleusa; Caslan Golubovi¢; Bosko Rado_|kov1c
% Dragan KarleuSa, Exhibit 4.203, 4.204. i
9 Dragan Karleu8a; Exhibits 4. 202 4.203.
Draga.n Karleusa; Exhibits 4.202-4.203..
*! Exhibit 4.203.
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authorities in Serbia beginning in 20013 Over 900 bodies have been exhumed thus far.*”
Autopsies and DNA evidence, coupled with the discovery of identity cards and other personal
effects with the bodies, will prove that the bodies belong to persons killed in Kosovo during the
indictment period, including individuals whose names appear on schedules to the indictment. 394

155. The burial sites discovered in Serbia were not the only attempt to hide bodies. In April 1999,
a refrigerator truck bearing lettering from a Prizren company was found in the Danube near the
Serbian-Romanian border by a fisherman.**® Local MUP divers discovered that the truck was filled
with the bodies of ethnic Albanians, including two children.**® Although a criminal investigation
was initially launched by local authorities, Vlastimir Pordevic and others intervened, and directed
the local MUP to prepare the bodies for transfer in order to “autopsy” them.”’ The truck was first

camouflaged to hide its Prizren origin, and then later destroyed with explosives.398 The bodies were

transferred to another truck and buried in Batajnica.””

‘15'6. The bodies were moved vast dlstances The MeJa krlhng srte that is the ori grn of many of the
bodles found in Batajnica, for example is Iocated near the border W1th Albania.*® Bodies were
transferred from there all the way across Kosovo, and :then across most of Serbia to reach
Batajnica.*”! The refrigerator truck was found in Kladovo, on.the barder with Romania, on the far

side of Serbia from Kosovo.*%?

157. | Some of the accused have de facto admltted that the movement of b0d1es had nothmg to do

wrth Iegrtlmate obJectlves Inaé6 June 2001 newspaper 1nterv1ew regardmg the refngerator truck
1n01dent rather than justify the movement of bodres Sreten Lukic stated merely that the MUP was

d. 403, On 16 June 2001 Vladlmlr Lazarevi¢ responded by

subordmate to the VJ dunng that perro
statmg that he ordered the MUP to abide by the law, 1nc1ud1ng conducting investigations into the

circumstances - of each death. 404 NebO_]SEl Pavkovi, followed suit by 1dent1fy1ng the MUP as the

392 Dragan Karleusa.
3 Dragan Karleuga, Dusan Dunjic. ' ’ '
** Dragan Karleusa, Dusan Dunjic; Antonio Alonso; Jose Pablo Exhlbrts 2.4.25-2.4.74, 2.7.06-2.7.21, 2.7.38, 2.9.01,
4.558, 4.559, 4.560, 4.561.. R : v v
5 Dragan Karleusa. Exhibits 4.180-4.183, 4.209-4.218 .
%% Dragan Karleusa; Bosko Radojkovié; Caslan Golubovic. Ethbrts 4.180-4.183,4. 209 4.218
37 Caslan Golubovié.
3% Bosko Radojkovié. - '
399 Dragan Karleusa; Bosko Radolkovrc Caslan Golubovrc
*° Dragan Karleusa. Exhibits 1.001, 4. 246.
sor: .Dragan Karleuga. Exhibits 1.001, 4.246.
i Dragan Karleusa. Exhibits 1.001.
“3 Exhibit 5.602. -
4 Exhibit 5.406.
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responsible party for the refrigerator truck incident, without attempting to justify the actions

taken.*®

158. Moving bodies was not the only attempt to hide evidence of crime. At some crime sites,
bodies were burned where they lay, camouﬂaging their identity and interfering with the process of
determining the cause of death.*”® In Mala KruSa, the Batusha barn in which the massacre took
place was dynamited, and the debn's; including human remains, was disposed of at and in the Drini
river.*” In Cirez, Srbica, bodies were thrown into a well.*”® Similarly, in KaZanik municipality,
victims were herded into deep, dry wells and shot there, and explosives were then used to disguise

the presence of bodies.**

159. In Izbica, as well as other locatlons in Pec Lrpljan and Srbica municipalities, Pavkovi¢ and
Lazarevi¢ ordered Dr. Gordana Tomasev1c to undertake a forensic examination of numerous

corpses' in the field.*!’

When Dr. Tomasevi¢ asked for the order directing her to perform the
autopsies, Pavkovi¢ replied “I give the orders”. Dr. Tomasevi¢.travelled to Kosovo along with a
colleague who had never handled a dead body  before, and conducted. hundreds of brief
examinations on bodies in the field. The bodies..were. then:buried. Pavkovi¢ never asked for, paid

. 411
for, or received her report.

16l). Other concealment attempts were prepared in advance of the klllmgs For example, in one
MUP order of January 1999 troops were assrgned to ambush suspected KLA members, and were
ordered to use Chinese ammunition.*'> Chinese ammunition was habitually used by the KLA, but
not by the forces of the FRY and Serbia.*'®> This deliberate attempt to frame the KLA for killing
Albanians played into later propaganda attempts by JCE members to blame civilian casualties on
KLA inﬁghting.414 Similarly, according-to Musa Krasnigi, at Dubrava Prison, deaths caused by the
forces.of the FRY and Serbia were blamed on NATO bombing..

161. Movmg bodies to Serbla and other locatlons bummg bodres conductmg pro forma
autops1es without regard for the results ‘and burymg corpses in unmarked mass graves or hrdmg
them in wells or holes is 1ncons1stent with the handhng of battlefield casualties in a leg1t1mate

armed conﬂlct against terronsts Falsrfymg ev1dence to blame the KLA or NATO for deaths is

45 B hibit 5.308, 5.308, 5.569.
46 See Pre-Trial Brief sections for Milos Gilic Street, Pakovica; Mejé, Pakovida, and Celine, Orahovac
7 Mehmet Avdyli, Rahim Latifi, Lutfi Ramadani, Eric Baccard. Exhibits 2.3.02, 2.3.03, 2.3.12, 2.3.14, 2.3.15
408:K24, Sabit Kadriu, Eric Baccard, Inge Joaquit. Exhibits 3°001; 3002; 3.003, 3.004, 3.006; 3.009
% Hazbi Loku. , L
419 Gordana Tomasevi; Exhibits 2.7.30, 2:7.31, 2732, © '
4 Gordana Tomasevic. .
412 By hibit 5.251.
“3.Phil Coo.
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inconsistent with the legitimate use of deadly force. These actions show the attempt to hide the

evidence of the criminal plan to alter the ethnic balance of Kosovo by any means possible.

h. . The rewards for those supportive of the objectives of the JCE

162. The participants in the JCE, as well as those material to implementing its objectives, were
rewarded by Milosevi¢ and others through promotions, awards, honours, and other consideration.

As a result of their proximity to MiloSevic they gained broader authority and power.

163. Many commanders and senior officers, including VJ and MUP members of the JCE and
those whose units implemented the goals of the JCE, were promoted and/or commended for their
roles in Kosovo.*"> Of the accused, Milan Milutonivic’ remained the President of Serbia until 29
December 2002; Nikola Sainovi¢ kept his post of Deputy Prime Minister of the FRY until a new
government was formed in 2000. l)ragoljub Ojdani¢ was promoted to Federal Minister of Defence
after the conflict in Kosovo.*'® NebOJsa Pavkovi¢ was promoted to replace Ojdani¢ as Head of the
General Staff of the VJ, and Lazarevic replaced Pavkov1c as commander of the 3™ Army, and then
was further promoted to colonel general and appointed to the VJ General Staff as Assistant for
Ground Forces.*'” Pordevi¢ kept his position as Chief of the RJB .until 2001, and was awarded the
Order of the Yugoslav Flag of the First Degree by. Milosevi¢ on 7 July 1999.*"® Luki¢ was
appointed Assistant Minister and Chief of the RJB, and promoted to Colonel-General, when
Dordevi¢ left in 2001.*"° Many participants in the JCE attained the poéitions they held during the
Indictment period by their demonstrated loyalty to M1losevrc and their willingness to implement

measures to achieve the objectives of the JCE.

(b) Entities implementing the objectives of the JCE

164. The partlcrpants in the JCE used a varrety of means to achleve their objectives. They
operated through several bodres mcludmg but not limited to the SDC the Supreme Command the
VJ General Staff (also known as the Supreme Command Staff) the MUP Staff for Kosovo the
Jomt Command for Kosovo & Metohua and a group in Belgrade known by some as the State

Comlssmn or Jomt Command 20" These bOdlCS exermsed both de Jure and de facto authorrty

““ For example, Exhibits 4.446, 5.114A.
' Exhibits 5. 037 5.360, 5.649.
#1% Bxhibit 5.233.
“Exhibits 5.052, 5.053, 5.381.
“I8 Exhibits 5.396, 5.648.
49 . Exhibits 5.396, 5.411, 5.562, 5.563, 5.590, 5.648.
%0 Unless stated otherw1se references herein to Joint Command apply to the Jo1nt Command for Kosovo & Metohija,
regularly meeting in PriStina.
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Through the command authority of these bodies the members of the JCE achieved their objectives
using VJ units, MUP units, Federal Military-Territorial units, and a collection of units performing
local defence functions.. The members of the JCE also achieved their objectives through civilian

bodies in Kosovo, including the Temporary Executive Council (TEC).**!

165. The members of the JCE facilitated the JCE’s operation and the concealment of its
activities’* by leaving the exact de jure basis for some bodies and for some reporting chains

d** The members of the JCE were aware that such lack of regulation was deliberate, but

unregulate
did not question it. Moreover, the members of the JCE were fully aware of the the armed
organisations’ tendency to use excessive and indiscriminate force and to engage in criminal acts;
precedents were set during the conflicts in Bosnia-Herzegovina and Croatia between 1991-1995 and
in Kosovo. in 1998.*** Members of the JCE were put on notice of the excessive use of force
numerous times during these periods and during the period of the Indictment.*”> Steps taken by the
members of the JCE to address the criminal acts committed. by forces of the FRY and Serbia were

token at best.**

166. At the same time, the principal command and control chains in the VJ and the MUP
remained unchanged in order to facilitate the implementation of the objectives. of the criminal
enterprise on the ground in Kosovo, while at the same time also permitting those organisations to

engage in their legitimate tasks combating the KLLA and reacting to NATO activities.**’

167. The sophlstlcated command and control structures 1n place ensured that there was constant
momtormg of the situation on the ground w1th prompt respons1veness and cont1nuous contact

between supenor commanders at the hlghest level and thelr subordmates

168." The following sections list'the prineipal armed organisations and groups engaged in Kosovo

during the period of the Indictment:

(1) Forces operating‘in Kosovo' - it

a. VI~

21 Exhibits 5.369, 5.226. - - = REEE

422 Exhibits 5.344, 5.346, Ratomir Tani¢. ‘

433 Exhibit 4.334. '

424 Exhlbrts 5.360, 5.373, John Crosland, Lord Ashdown.
Paddy Ashdown, Klaus Naumann, Karol Drcvylcnklcwrcz.,,,_‘ N

6 Exhibits 5. 360, 5.373, 5.1007. a

*¥7 Exhibits 5.360 and 5.373.
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169. The VJ was comprised of the General Staff. The following Strategic Grouf)s were
subordinate to the General Staff: the 1% Army, 2™ Army, 3" Army, Air & Air Defence Forces, and
the Navy. *2% The Chief of the General Staff, and most authoritative officer in the VJ , was Colonel-
General Dragoljub Ojdani¢ during the period relevant to the Indictment. It was units of the VJ 3™

4% which were present and operating

Army, under command of Colonel-General Nebojsa Pavkovi¢
in Kosovo. The area of responsibility of the Pri§tina Corps of the 3™ Army was Kosovo.** Major-

General Vladimir Lazarevi¢ commanded the Pristina Corps.**!

b. Ministry of Internal Affairs (MUP)

170. The MUP was mandated by Serbian law to protect human lives and the safety of persons
and their possessions; to prevent and detect criminal acts and to arrest perpetrators committing
criminal acts; and to maintain law and order.*** The Minister of Internal Affairs is responsible for
the MUP’s work. During the Indictment period Vlajko StOjll]kOVlé was the Minister of Internal
Affairs. -

171. The MUP was comprised of two mam D1v1s1ons the Pubhc Securlty Division (“RJB”) and
the State Security D1v1s10n (“RDB”). During the Indrctment period RJB and RDB were headed by
Assistant Ministers Vlastimir Pordevié and Radorrnr Markovic, respectively.**® The mandate of the
RDB addressed "tasks relating to state seculjry of the Republic of Serbia and the prevention of

activities aimed at undermining or overthrowing the constitutionally established order...".**

172. The mandate of the RJB was the mamtenance of law and order in Serbia. Numerous
different Admlnlstratlons existed within the RJB each had dxfferent respons1b111tles One 1mportant
Admmlstratlon was the Police Admlmstratlon Wthh had the duty to orgamse and 1f necessary
carry out directly the following dutles prevent drsturbances and relnstate pubhc law and order i in
cases of major disturbances, providing security for gatherings and other forms of citizens assembly
and heightened security measures on such and other occasions...and other tasks in cases which call
for co-ordinated action and. the recruitrnent. _of' a large number of policemen and police units".**’

This Administration was headed by General Obrad Stevanovic¢ during the period of the Indictment.

“28 Exhibit 4.411.

29 Exhibit 4.415.

430 Exhibits 5.360, 5.373.
1 Exhibit 4.416.

32 Exhibit 5.776.

33 Exhibits 5.360, 5.373.
34 Exhibit 5.093.

435 Exhibit 5.093.

. .. 58 . o ,,
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173. Legislation and regulations provided that authorised MUP officials could exercise command
within “organisational units” at various levels of the MUP hierarchy. Kosovo was divided into
seven such organisational units: regional Secretariats of Internal Affairs (“SUP”), each responsible

for Public Security tasks in a number of municipalities. 436

174. The MUP can also be divided into special units, RDB operatives, and "regular”" uniformed
police. The special units were heavily-armed and trained and equipped to conduct operations which
could not be undertaken by regular police units. Special units included the Special Police Units
(“PJP”), Operational Sweep Groups (“OPG”), the Special Anti-Terrorist Unit (“SAJ”), and the
Special Operations Unit (“J SO”).**" The latter was an RDB unit and the others belonged to the RIB.
These units conducted combat operations in Kosovo, including joint operations with the VJ, on a

frequent basis.438

175. RDB 0perat1ves were 1nvolved in the collect:lon of 1nf0rrnat10n usually clandestmely,

relevant to the RDB mandate

176. The regular uniformed pohce fulﬁlled funct1ons such as criminal investigations, crime
preventlon border control, enforcement of trafﬁc laws and administration of records, 1nclud1ng
1dent1ty documents. The geographlcal orgamsauon of these respons1b111t1es was assigned to the

seven SUP's in Kosovo 440

177. - The MUP had reservists to augmient its regular members ‘during crises. **' MUP reservists

also formed the core of local defence units established in'many villages in Kosovo.*#?

c. Other units operating in Kosovo

i. Military Territorial Units

178. The Military-Territorial Organisation was ‘a FRY . organisation cornprisied of regional
structures known as Military. Distrlcts which had the responsibility to. administer conscription, call-

up of reservists during mobilisation, and to assign perSOnnel to regular VJ units when required.

4% Exhibit 5.093.

31 Bxhibits 5.360, 5.373.

“3%8 BExhibits 5.360, 5.373.

43 K6, Budimir Babovi¢.

440 Exhibit 5.093.

“! Exhibit 5.776. ‘
“2 Exhibits 5.360, 5.373, K64. -

59 . ,
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Military Districts also formed Military-Territorial units.*** A Military District was subordinate to an
army. In Kosovo, the Pristina Military District was subordinate to the 3¢ Army. st

179. The Pristina Military District provided operation reports to the 31 Army Operations Centre
on a regular basis. These reports summarised the main activities which occurred in the five Sectors

of the Military District, including attacks by the KLA as well as military and MUP activities.**’

ii. Paramilitaries and Volunteers

180. The notorious groups often described as pararnilitan'es were present in Kosovo during the
Indictment period. There was no tolerance of such groups operating outside an official organisation.
“6 1t is apparent that they were integrated into official organizations rather than allowed to operate

in a rogue manner.

181. A prime example of that integration is‘ the Scorpions unit which was brought in as a reserve
unit of the MUP’s SAJ on 25 March 1999. “’ Another group was the Munja unit,"* which consisted
of members of the Pe¢ MUP. Munja was known to, inter alia, MUP Generals Dordevi¢ and Luki¢

449

182. In addition, the VJ had a formal system of accepting volunteers: they had to undergo strict
screening designed to eliminate volunteers w1th crlmlnal tendenc1es The other purpose of the
system was to reduce the potenual for unsanctloned groups operatlng w1th the VJ. A Supreme
Command Staff order proh1b1ted the admlssmn of members of pararmhtary units and others who
had not passed through the volunteer screemng process although the wordrng of the order suggests
that members of paramilitary groups could be admitted if they passed the screening.® Claims made
by the VJ that the employment of volunteers as groups in the VJ. was prohibited, are untrue. One
exhibit even has a name assigned to a volunteer platoon operating west of Dakovica during the state

45
of war.*!

183. The Supreme Command Staff re-iterated warnings to be vigilant for, and intolerant of, the

presence of rogue paramilitary _units.‘l5 2 The -ability:of “illegal” groups to operate on a widespread

3 Exhibits 5.060, 5.970. ' ‘

4 Exhibits 5.360, 5.373, Aleksandar Vaslljewc’

3 Exhibit 5.144. \

5" B xhibit 5.242.

47 Exhibit 5.1037. ' S

448 Exhibit 4.048, especmlly pages 81 82 291 301 304 8- 329..

449 Exhibit 5.501. ‘ SRR

40 Exhibit 5.987.

L Exhibit 5.1055. - - o - P e e T T
“? Exhibit 5.947.
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basis in an area with such a high concentration of military and MUP forces on high alert and the
equipment these groups possessed according to witness’ reports (e.g. tanks, anti-aircraft artillery
systems, and armoured personnel carriers) suggest that they were in fact operating with the approval

of the VJ and/or MUP or what witnesses saw was the V] or MUP.

iii. - Civil Defence and Protection

184. Federally-regulated Civilian Protection units filled a non-combat role: Civilian Protection
units were “intended for the protection and rescue of the population and material and other
resources from wartime destruction, natural and other disasters, and other threats in times of peace

or war in the territory for which they were formed.

185.  During a state of war, the law inciuded provisions fof another type of Federal MOD unit:
armed C1v111an Defence units would be ralsed to “protect the c1v1han populatlon and property from
attack, secure pubhc buildings (schools hospltals and others) and other civilian buildings and
resources.” *** A VJ officer commanding a battalion or hlgher could “issue special tasks concerning
the defence and protection of the civilian population and material resources” to Civilian Defence

units and “control them in the area of his respons1b1hty A3

-iv. Local Defence/Village Defence Forces

186. In addition to the primaryr.organisations conducting conﬁbat operations throughout Kosovo
— the regular VJ and special units of the Serbian MUP — other armed organisations had internal
security roles. These units included reserve elements of the MUP; military-territorial units-of the
Pristina Military District; Civilian Defence units; and armed non-Albanian civilians. These units
were responsible for local defence. Each municipality hiad staff responsible for co-ordinating local

defence using such units*®,

187.  The VI provided weapons to both the MUP and the Provincial Secretariat for Civil Defence
for distribution to civilians involved in local defence units. The administration of the arming of
civilians was a Federal MOD respons1b1hty Whlle non- Albamans were armed, the ethnic Albanian

population was disarmed. 457

(i) Co-ordination/ control of entities imoiementing the éoals o.f’ the JCE

433 Exhibit 5.004.
434-Exhibit 5.004.
“* Exhibit 5.004.

: 61
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188. The implementation of the JCE’s objective to resolve the situation in Kosovo in 1999 was in
accordance with the strategic objectives of the FRY and Serbian leadership. This required and
involved a diversity of command and co-ordination structures. Some of those structures had

constitutional and legal bases while others were less formal. These structures are set out below.

a. SDC

189. The 1992 FRY Constitution mandates the SDC, the President of the FRY, and the VJ with
primary responsibility for the defence of the country. The SDC, during the Indictment period, was
composed of the Presidents of Serbia (Milutinovi¢), Montenegro (Pukanovi¢) and the FRY
(Milosevic), as the three voting members, together with non-voting members including the Chief of
the General Staff of the VJ -(Ojdanié).458 The SDC passed the Defence Plan and was the highest
authority responsible for strategic matters relating to the defence of the FRY.*® The SDC could
adopt decisions without holding a session, on the basis of consultations among its members.*® At
the 23 March 1999 meeting of the SDC — with Pukanovi¢ absent — the Rules of Procedure were
amended to remove the mandatory majority attendance so that the SDC could operate by consensus.
Both changes to rendered the SDC more efficient.*®' Simultaenously, the attendance of the Chief of
the General Staff and the Minister of Defence at SDC sessions was made mandatory. 42 The Chief
of the General Staff (Ojdani¢) was normally present at sess10ns of the SDC even before his

attendance was made mandatory

190.  MiloSevi¢ and Milutinovié, as members of the: SDC held and exercised supreme command
over the VJ and other organisations engaged.in defence of the: country. 464 Milogevi¢, together with
Milutinovi¢ and Sainovi¢, also exercised command. over. the VJ .and other armed organisations

through other bodies, including the Joint Command for Kosove, headed by Sainovi¢.*®’

vb. Supreme Command

436 phil Coo.

457 Exhibits 5.360, 5.373.

438 Exhibits 5.004, 5.005, 5.373. + -

4% Exhibit 5.004.

40 Exhibit 5.777. - - TR e TR T Sl

461 Exhibits 5.616, 5.777.

%2 Exhibit 5:777. o R

““Exmbusow , e e e

- %4 B xhibit 5.060, Aleksandar Vasiljevic, ~© ey
Exhibits 5.360, 5.373, K64.
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191. The Supreme Command was the highest military-civilian leadership body during war time.
It was headed by President MiloSevi¢ as the Supreme Commander, formulated strategy, issued
direction arising from strategic-level decisions, and commanded operations by forces of the FRY
and Serbia during the state of war declared on 24 March 1999. Other members of the Supreme
Command included Milutinovié, the FRY Defence Minister, and the Chief of the General Staff

(Ojdanic).*®

¢. VI General Staff / Supreme Command Staff

192.  The VJ General Staff was the VI’s highest commanding organ, and was headed by the Chief
of the General Staff. The Chief of the General Staff reported to the President of the FRY in his
capacity as head of the SDC and Supreme Commander.*”” Throughout the Indictment period,
Ojdani¢ was the Chief of the General Staff of the VJ.**

193.  As the Chief of the General Staff, Ojdanic issued rules, orders, commands, instructions, and
other documents under the authority of Milosevic, the SDC, and the Supreme Command. The V]
General Staff, among other things, translated those into orders, decisions of the President of the
FRY and the SDC and other institutions with supreme command authority. * During a state of war,

the VJ General Staff became the Supreme Command*”

194. The right of command in the VJ belonged to the President of the FRY and designated
ofﬁcers of the VJ, including the Ch1ef of the General Staff and commanding officers of units.*’!
Command in the VJ was based on the principles of umty of command smgleness of command, and
the obhgatron to carry out the lawful dec1s1ons commands and orders of a superior ofﬁcer 472 These

pr1nc1ples and the relevant leg1s1at1on made the chain of command simple and clear.

195. The exercise of command i in the structures of the V] relevant to the Indictment mcluded the
development of plans and productron of orders by the General Staff Direction, 1nclud1ng orders
was issued by the General Staft, on the authorlty of the Chlef of the General Staff, to the 3" Army
The 3rd Army contmued the same process prov1d1ng d1rect10n to the Pritina Corps which in turn

1ssued orders to 1ts bngades Th1s core process whereby a superior headquarters developed plans

465 Bxhibits 5.360, 5.373, Aleksandar Vasiljevi...
67 Exhibit 5.003.

%8 Exhibits 5.360; 5:373.

49 Exhibit 5.003. ‘

70 Exhibits 5.360, 5.373, Aleksandar Vasrl;evrc.
71 Exhibit 5.003, 5.060.

2 Exhibit 5.003.
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and prov1ded direction to subordmate units was camed out at each level in the VJ hierarchy and 1s’

common to any professional rmhtary

196. Direction and orders from the highest level of command were translated ultimately into
combat and other operations in Kosovo. Many of the operations were conducted with the MUP and
Military-Territorial units and co-ordinated through the Joint Command (as discussed below). 474

197. The FRY’s constitution, laws, and relevant military regulations created systems of military
discipline and justice, defined the FRY’s obligations under international humanitarian law, and
established the FRY President’s responsibilities, and those of other designated individuals, to

ensure discipline and respect for the law within the armed forces. 75

d. MUP Staff in Kosovo

198. The MUP Staff for Kosovo & _Metohija (“MUP S_taff(’)vwas in Pn’étina and heagied from
June 1998 through to June 1999 by Major-General Sreten Lukic. Its purpose was to "plan_, 6rganise
émd manage the work of the Mihirst;y’s‘ organisational Linit_s and the’_worklof ,units posted or attached
to it during their engagement on the suppreésioﬁ of terrorism in the territorylof fhe AP Kosovo and
Metohija. Additionally, the task of the Staff was to plan, organise, direct and bring together the
work of the Ministry’s organisational units when performing more complex special security tasks in
Kosovo and Metohija."*® The Heads of the RDB Departments in Kosovo and Chiefs of the seven
Kosovo SUPs were members of an extended- MUP Staff. As Head of Staff, Lukié was required to
report to the Minister of Internal Affairs.

199. The MUP Staff fof Kbsdfio diétfibuted its daily situation reports to the following: Minister
of ‘the Interior, Head of the RIB, Head of the RDB, Assistant Minister Lieutenant-General
Stevanovi¢ (Head of the Police Administration in the MUP), and Chiefs of the Kosovo SUPs. The
d,aily situation reports, both before and during the conﬂict with NATO, covered térron'st activities,

477

serious crime, and miscellaneous 1n01dents such as smugghng This regular and comprehensive

reporting fulfilled a key criterion for a functional chain-of-command.

200. In addltlon SUPs in Kosovo were requlrcd to repon s1gn1ﬁcant 1n01dents dlrectly and
1mmcd1ately to the MUP Operat1ons Ccntre 1n the MUP HQ Belgrade and to the MUP Staff for

*3 phil Coo, Peter De La Billiere, Aleksandar Vas:]Jevw Vladlmjr Lazarevic. Exhlblts 5.373, 5.360.
™ Exhibits 5.360, 5.373.

“ Exhibits 5.030, 5.360,,5.373.

76 Exhibit 5.850.

77 Exhibit 5.255.
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Kosovo.*”® This measure reinforced the level of awareness of the MUP leadership and,
concurrently, the level of awareness of events in Kosovo held by those in regular and close contact
with the MUP such as the military and civilian leadership, including the members of the JCE.
Regular reporting of events on the ground also armed commanders in the MUP - and any of the
armed organisations identified above - with the information needed to deploy their forces in a

planned and co-ordinated manner.

201. The standard procedure of regular reporting up and down the MUP’s internal chain of
command was augmented by the direct involvement of the senior leadership of the MUP and of

" In addition to Luki¢ and other members of

Sainovic in regular meetings involving the MUP Staff,
the MUP Staff and §ain0vic’, such meetings included the Minister of Internal Affairs (Stojiljkovic),
the Head of the RJB (Pordevic), -the Head of the Police Administration :of the RJB (Obrad
Stevanovic), and commanders of the MUP special -units. Direction. intended for the MUP units in
Kosovo was given at these meetings by the senior MUP leadership and. Sainovi¢. Topics covered
included. the role of the PJP in operations. against the KILA, the recognition that ethnic Albanians
had left their homes and Kosovo, and references-to criminal acts against the civilian population by
members of the forces of the FRY and Serbia. These meetings demonstrate the hands-on
involvement of Sainovi¢ and senior MUP leaders from the Ministry in Belgrade in the activities of

the MUP.

202, Like the VI, the MUP had ‘dis_ciplinaly::regulations: setting -out, the responsibilities, of
superiors and subordinates for both their own actions and the actions of others. Special provisions

that came into effect during wartime reinforced these obligations 80

e. Joint Command for Kosovo & Metohija:

’203.‘ The Jomt Command was estabhshed in June 1998 w1th a mandate to co- ordmate c1v11 affalrs
and the act1v1t1es of the mlhtary MUP and other armed orgamsatlons and groups in Kosovo 41 It
exer01sed the same mandate in 1999 482 The J01nt Command recelved its d1rect10n from the FRY

President, Slobodan Milosevic, and exerc1sed its mandate on his authority.

478 Bxhibit 5.113.
47 Exhibits 5.1034, 5.1035, 5.1036,'5.1038, 5. 1041.
::‘1’ Exhibits 5.360, 5.373, Budimir Babovi.
Exhibit 5.344.
2 Aleksander Vasiljevié, Exhibits 5.360, 5.373.
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Nikola $ainovi¢ headed the Joint Command. Other members included the Commanders of the 3™
Army (Pavkovi€) and Pristina Corps (Lazarevic), the Head of the MUP Staff (Lukic), the Head of
the Temporary Executive Committee (Andelkovic€), and others from the VJ and MUP.*3

204. Responsible for ensuring that the forces in Kosovo conducted operations in accordance with
the political objectives and in a coordinated manner, the Joint Command also possessed command
authority over the forces of the FRY and Serbia operating in the area. ** The Joint Command was
intimately involved in the highly sophisticated planning, execution, and monitoring of the various
combat operations taking place in Kosovo during the lindictment period. These operations included
a number conducted concurrently over a large area of Kosovo and involving numerous V] brigades,
MUP special units, and with the involvement of what the Joint Command orders referred to as the
“armed non-Shiptar population”.*®> Many of the incidents alleged in the Indictment occurred during
these operations in the same areas. While combat: operations co-ordinated by the Joint Command
involved the VJ, MUP, and armed non-Albanian civilians, the written. orders issued by the Joint
Command were in VJ format, including one signed by Lazarevic.**® This was by virtue of the VI’s
ability to plan complex combat operat'ions" on the basis of decisions made by the Joint Command
involving Sainovi€ and the VJ and MUP leadefship in Kosovo.*”
205.  Notwithstanding the absence ‘of .a basis in law, the Joint Command was accepted by JCE -
members as a part of the system by which forces of the FRY and Serbia were tasked to conduct
operations in Kosovo. It was engaged by, among others, Ojdani¢, Pavkovi¢, Lazarevic, Sainovic,

Pordevi¢, and Lukié,*®®

f. ' The ‘Temporary Executive Council (“FEC?) -+

ERI EEE S AR

2()6 Following the re‘moval.of Koéovo‘s_. éutépé;ﬁy, no”laytc%l‘r, 'than from Janualf)" 1992 onwards, the
province was ruled directly from Belgrade. The R@pubﬁg.bf Serbia gbvemment appointed_Disvtnict
‘Heads for each of ;the‘ﬁvc‘di_s_tr'ic;s bf -the. ’provin!cc.’.. ,"__l“_‘tvlcse.‘ District Hcads wére appointedv for a
.period of four yealrs.,489 During the time period relevant ‘t‘o this Indictment, the District Head of the

R

8 Aleksander Vasiljevié.
84 Bxhibit 5.1061. ' o
485 .., Exhibits 5.1011, 5.1013, 5.1014, 5.1015, 5. 1016 5. 1017 S
8 Exhibit 5.1012. SURIER S E
::; Aleksandar Vasiljevi¢; Shukri Ahu K64, Exhibit 5.360.
450 Aleksandar Vasiljevi, Exhibit 5 520 ¢ v
Exhibit 4.582. ‘
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Kosovo District, which was politically the most important one of the five districts, was Veljko

Odalovi¢ of the SPS.**

207. In September 1998, the Serbian National Assembly established a TEC and appointed Zoran
Andelkovié, the Serbian Minister for Youth and Sports and a high ranking member of the SPS, as
its President.*! The TEC answered to the National Assembly of the Republic of Serbia.*”> The
proclaimed purpose of the TEC was to strengthen the work of the civilian structures in Kosovo.*”
The TEC was given significant powers over provincial administration authorities. One of them was
the right to adopt administrative regulations, which the provincial administration authorities were
required to follow. The TEC was also supposed to supervise the work of the provincial
administration authorities. It‘could annul or revoke their general acts and could also appoint and
dismiss superiors in provincial administration authorities. 4 To carry out its work, the TEC formed
a:number of bodies, which reported to it. Two Committees were established: one responsible for
economlc issues, the other one rcspons1ble for public act1v1tles ‘There were also six commissions,
among them one for relations between natlonahtles and one for monitoring local security. 495 Veljko
Odalovi¢ was President of the commission’ for hu'mamtanan '2id.**® There were also fourteen
provincial Secretariats.®”” The TEC did include representatives of the non-Serb communities living
in Kosovo. Non-Serb TEC members part101pated at the Ramboulllet peace talks in France for the
Republic of Serbia state delegatlon S S ’ -

[

208. Nonetheless, the involvement .of the SPS-in the TEC supplanted normal democratic
procedures and would account for the predominance of Serbs, within the TEC. TEC members were
selected and appointed by TEC President Zoran Andelkovi€ in a process that fell short of minimal
democratic requirements. The positions in the TEC secretariats and commissions were also filled by
Andelkovi¢ byappointment. He also appointed the President of the Commission for the supervision

of the work of the local security organs, Moméilo,'StanojeVié'.499, Prominent Kosovo Albanian

0 Exhibit 4.594.
*! Exhibits 4.523, 4.524.
% Bxhibits 4.572, 4.573. -
3 Exhibit 4.580. ,
S Exhibit 4.572. ¢ e e
% Exhibit 5.231. : :
#9 Exhibit 4.574. S SRR AE L E ' oo
7 Exhibit 4.575. For cxample one of the TEC Secrctanats ‘monitored the work. of civil and mxhtary courts. and
fgczgnected data on criminal act1v1ty in the Province.
Exhibit 4.583. - . ‘ o
% Exhibits 4.576, 4.577, 4.592.
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politicians reacted negatively to the creation of the TEC’™ and even some Serbs viewed it with

. 501
mistrust.

209. The TEC did co—ordinatc. some humanitarian activities in Kosovo, which benefited all
citizens, including non-Serbs. At the same time, the TEC financed civilian defense bodies in
Ko_sovo.5 92 The Serbian mayor of Dakovica discussed defense and matters related to civil protection
with the TEC President, including the arming of civ»ilians.503 The TEC provided the local security
with pistols and other policé equipment.”® The TEC also clbsely cooperated with the Joint
Command: Prior to the state of war, meetings of the Joint Command and meetings of the TEC were
held within the same premises. 5 The TEC President partmpatcd in meetmgs of thc Jomt
Command and VJ and MUP members of the Joint Command attended at least one session of the
TEC.”"

210. The reasonable inference is that the real purpose of the TEC, was to further the objectives of
the JCE members while creating the illusion that political efforts by the FRY and Serbian leadership

would be under way to resolve the conflict in Kosovo by peaceful means.

g. Other bodies

211. In addition to the SDC and Supreme Cdmma!md,vthére existed aIvly ad hdc body in Belgrade.
It was composed pﬁmaﬁly of some of the most senior politicians in Serbia and the FRY, somé of
the highest ranking officers of the VJ and the MUP% and senior members of the SPS party. 7 The
groﬁp met in various locations. One such location was the library in the presidential palace, known
as the Beli Dvor. The attendance at some of the meetings of this group included: MiloSevic,
Sainovi¢, Ojdani¢, Markovi¢; and Pavkovi¢. Most:of the members of that group continued to meet
‘during the NATO- air campaign'.508 The commission of the crimes alleged in the Indictment was

discussed ‘by this group.so? :MiloSevi¢ also held meetings with a similar constituency (including

5% Exhibit 4.579.

! Bxhibit 4.581. "

%2 Exhibits 4.465, 4.466.

% Exhibit 5.218.

S04 ", Exhibit 5.218.

5% Exhibit 4.564.

1506 Exhibit 5.226. ‘

%7 Nikola Sainovi¢, Exhibits 4.220, 5.1213. The body had no apparcnt formal bas1s in law nor an OfflCIal tltlc It was
known by various persons as either the "Joint Command," the "State Commission," or the “Inter-Departmental Staff For
the Surpression of Terrorism”. It is to be distinguished from the Joint Command for Kosovo & Metohija, regularly
meeting in Pristina. : o A T ‘ U
508 Aleksandar Vasxljevm .

Aleksandar Vas1ljev1c ‘
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Sainovi¢, Ojdani¢, Pavkovié, and others) addressing the same matters at an underground complex

located in Dedinje, a neighbourhood in Belgrade.5 10

212. At the meetings of these various command bodies and organs in Belgrade, the members of
the JCE developed, planned, ordered the execution of the criminal plan and the commission of the

crimes contemplated by that plan.

h.. Co-ordination of the MUP and the military

213. The VI has prirriacy over other organs with related competencies during state of war and
“unites all participants in the armed struggle and chniand of all combat activities.”>!! In addition,

12 state

the Law on Defence specifies that during a state of imminent threat of war (23 March 1999),
of war (from 24 March 1999 to 26 June 1999),°" or state of emergency, MUP units are
subordinated to the VJ when engaged in combat operati_ons.? 1 Thérefqre, on 23 March 1999, whgn
the FRY declared an imminent threat of war, the official relationship between the VJ and the MUP
changed. Pursuant to their authority as members of the SDC and Supreme Command, Milosevi¢ and
Milutinovi¢ then exercised control over MUP units.  As Chief of the General Staff, Ojdani¢ also

exercised such control over MUP units engaged in combat operations.

214. The evideﬁce WiH sﬁo%v thét: althgﬁgh (tﬁev ;Subi(i'rzi)itnat?ion of the MUP to the VJ was not
strictly in accordance with t:he' Law on Defence because it did not occur the moment a-state of
immi‘nent threat of war was declared (23 March 1999) and met with some resistance within the
MUP, MUP units engaged in combat operations under the effective control of the VJ. Related tasks
were under the effective control of the VI as evidenced by the following facts: the VJ drafted plans
for conducting combat operations and included MUP units in these; senior VJ officers (Ojdanic,
Pavkovic, Lazarevic) were members of the SDC», Supreme Command, and the Joint Command, and
as a result they could exert influence over decisions regarding the use of VJ and MUP units, in
Kosovo; the VJ was intimately involved in the co-ordination and implementation of joint VI-MUP
operations; VJ personnel had an obligation. to_address any criminal acts committed by MUP
personnel operating with them; and MUP units submitted themselves to subordination to the VJ. In

fact, MUP and VJ units worked in such close co-ordination throughout the Indictment period — as

510 leola Samowc Exhibit 4. 220
> Exhibit '5.004:

512 Exhibit 5.011.

313 Bxhibit 5.010. -

514 Exhibit 5.004.
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they did in 1998 — that a definitive resolution of the subordination issue was not necessary for the

accomplishment of the strategic objectives of the J CE.’"

215. Prior to, and throughout the Indictment period, the close co-ordination of the VI and MUP

>1® When these joint

was evidenced by, inter alia, the use of common communication networks.
attacks were conducted, a typical tactic involved the VJ supporting an attack by special units of the
MUP with heavy weapons (e.g. artillefy and tanks). >'” This close co-ordination was a common
feature of MUP and VJ forces carrying out operations in Kosovo both in 1998 and during the

Indictment period and was facilitated by the Joint Command, headed by Sainovi¢.’'*

i. Co-ordination of Local Defence efforts

216. Mun1c1pal Defence Staff, consmtmg of local self-governing bodies, MUP, executive
councils of mun1c1pa1 assemblies and the VJ, and... the heads of defence sections and

319 were set up to co-ordinate local ‘d‘efence.jm "Forces intended for the defence of

departments",
cities and other populated areas consist of MUP units which unite all forces in populated areas and
organize, command and carry out combat actions. Also, command and control is the responsibility
of the staff which organizes the city’s defence. Commander of the unit, which' organizes: the
defence, is a police officer, who also.commands the éngaged forces."**! The Joint Command set out
this policy for local defence and ensured it was integrated into the broader measures being taken in
Kosovo to deal with the security situation. The VJ drafted operational orders for the Joint

Command which included tasks for local defence units and personnel, including armed civilians.’?

217.  The evidence will show fhat the campaign of; persecution and ethnic cleansing in Kosovo’; as
alleged in the Indictment, was carried out by forces of the FRY and Serbia whose actions were
commanded and co-ordinated by the bodies deseribed above. Decisions.reached in Belgrade by the
members of the JCE and others: established the strategic : framework within which the armed
organisations. would operate in Kosovo. The-VJ arid MUP. de jure chains of command, brought
together -by the Joint- Command for Kosovo, planned.and executed :operations in -Kosovo

conforming to the strategic direction. - - -

15 Exhibits 5.004, 5.296; 5 492,'5.360, 5:373, Zlatomir Pesi¢; K64; Aleksander Vasiljevic.
16 Exhibit 5.071.

317 Exhibit 5.360, 5.373.

718 Exhibit 5.360, 5.373. AR ; - S .
19 Reference to "defence sections and departments" here means C1v111an Defence structures
520 Exhibit 5.083. :

52! Exhibit 5.083.
S2X’Exhibit 5.923.
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(c) Conclusion

218. From January to June 1999 about 800.000 Kosovo Albanians were deported to other
countries, many thousands were killed,'Kosovo ‘Albanian property looted, dwellings and mosques
burned and destroyed, and countless people beaten, intimidated and raped as part of a campaign of
ethnic cleansing in Kosovo. 'These crimes were part of the implementation of a common plan
among a number of Serbian leaders to achieve a change in the demographic balance in Kosovo in

favour of the Serbs, which was seen as essential for continued Serb control over Kosovo.

219. Dun'ng the late 1980’s and early 1990’s the view formed among the Serbian leadership that
continued Serbian control over Kosovo required a change of the demographic balance in Kosovo in
favour of the Serbs. By 1997 the Serbian leadership concluded that this aim could not be achieved
by the means employed until then. As the KLA was created and the armed conflict in Kosovo
escalated the view formed in the Serb1an leadershlp that the desired demographrc change would
have to be 1mp1emented through other means. As sh0wn above several centrally placed persons,
mcludmg Slobodan Milosevic, made no secret of the1r 1ntent to use force to reach that goal By
October 1998 the plan to achleve that Ob_]CCthC was in place the Jomt Command the TEC and the
MUP Staft had already been created semor ofﬁcers seen as an obstacle to the plan were replaced
with loyal ones; 1ntematlonal efforts to reach a peaceful solutlon to the problems in Kosovo were
obstructed; the build-up of troops in Kosovo continued; and the use of tact1cs that deliberately cause
loss of civilian lives, extensive damage to civilian objects and outrrght crimes contmued and as a

result also caused vast numbers of 1ntema11y dlsplaced people in Kosovo

220. In 1999, last minute international .efforts to secure a peaceful resolution of the conflict in
Kosovo were again obstructed.. At the same time, plans were made for major operations in Kosovo
to be implemented -if there was an attack by NATO. That these plans were not- just legitimate
contingency plans-is evident from the fact that under the . gulse of these 0perat1ons widespread and
systematic crimes against the Kosovo Albanian populatlon were commltted throughout Kosovo.
These were clearly not coincidental or random events. The troops that were known - to have
commltted crimes in 1998 continued to be deployed without ‘any effort being made to prevent or
curb.crimes-and indeed officers and units who were known for their involvement in crimes during
the wars in Croatia and Bosnia were deployed in Kosovo. Although it was well known that the
crimes had been committed, no real steps were: taken' to. punish those tesponsible for the serious
crimes committed. On the contrary a concerted effort was made to cover-up the commission of the
crimes. This leads to the inescapable inference that the crifnes wére in furthérance of a plan, =

[EEEEE PN
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221. The JCE plan was implemented by the forces of the FRY and Serbia in an organized and
coordinated fashion. It required the efforts of civilian and military officials at the highest levels. It
could only have been carried out with the organization and coordination of civilian authorities and
military forces. These officials would necessarily possess the authority or ability to ensure that the

crimes were carried out.

222. The only reasonable inference from the facts set out in this section is that the crimes charged
in the indictment were an integral part of a common plan to alter the demographic balance in

Kosovo. They were thus part of joint criminal enterprise under Article 7(1) of the Statute.

E. Responsibility pursuant to Article 7 (1) of the Statute

223.  As will be shown in this section, the accused are respensible‘under Article 7(1) of the
Statute because they contributed to the implementation of the joint criminal enterprise described in
the previous section. The accused jointly'an‘d‘individually‘poss'eSSed’ and'exercised de jure and/or de
facto responsibility and authority over the elements of the forces of the FRY and Serbia that were
engaged in the execution of the criminal enterprise. The accused, among others, were those officials
who shared the intent to carry out these cnmes and contributed to the execution of the joint criminal
enterprlse Each accused knew that the plan was bemg 1mplemented by the perpetratlon of the
crimes charged in the 1nd1ctment and none of them exermsed his authority to prevent or restram it.
On the contrary, in performing the several acts set out in the following paragraphs each of the
accused, within his own sphere of responsibility, exercised his authority to facilitate and further the
execution of the joint criminal enterprise by the forces of the FRY and Serbia which they
commanded and controlled. The next section of the Brlef addresses with further partlcularlty the

individual partlmpatlon of each accused

e

1. - Legal Elements: of 7(1) modes of liability
(a) Joint criminal ehteggn'se
224.  The phrase “joint criminal erniterprise” is used to articulate a form of “commission” under
Article 7(1) of the Statute.?* While the "accused are not charged with the direct, physical
perpetration of the criminal acts, *‘committed”; as used in the Indictment, refers to their participation

in"a JCE as co-perpetrators.’>* The principles of‘a common ¢criminal ‘plan, design or purpose, i.e.,

JCE, articulate a mode of individual criminal responsibility encompassed by ‘Article 7(1) of the

323 Decision on Ojdani¢’s Motion Challengmg Jurisdiction — Joint Criminal Enterprise, Appeal Chamber Decision, 21
May 2003, para. 20 (Ojdanic Appeals Dec1s10n) Tadtc Appeal Judgement para, 220; Kvocka Appeal Judgement, para.
79.

%2 See, Kvocka Appeal Judgement, para.81. ... ... .
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Statute, in which one person can be criminally responsible for the acts of another where both

participate in the JCE.

225. The Prosecution relies on two alternative factual allegations in its case. First, it is alleged
that the persons carrying out the actus reus of the crimes charged in Counts 1 to 5 of the indictment
(the “physical perpetrators”) were members of the JCE. The elements that the Prosecution need to

prove in this factual scenario are the following:
i. Actus Reus

’(a)‘A plurality of persons was involved in the commission of the crime.5 2

(b) They acted on the basis of a common plan, design or purpose which amounted to or
involved the commission of a crime provided for in the Statute.>*°

(c) The accused participated’”’ in the common design528 involving the perpetration of the

. 52
Crimes. ?

ii. Mens Rea

The accused intended’* to perpetrate the crime, this being the shared intent on the part of

all co-perpetrators.’ 3

226. Alternatively, it is the Prosecution’s vc,ase;thﬁeitthe physical perpetrators of the crimes charged
in Counts 1 to 5‘0f the Indictment were not members of the JCE but were used by the members of
the JCE to carry out the actus reus of the crimes that were part of the JCE. Based on this

articulation of the facts, the Prosecution has to prove the following elements:

i. Actus Reus

(a) A plurality of persons (co-perpetrators)’>> was involved in the commission of the
© " crime® (none of which physically carried out the crime).

Tadtc Appeal Judgement, para. 227.

527 It is ‘generally not required that the contribution to the JCE is substantial or significant, see Kvocka Appeal
Judgement para. 97.

528 This participation need not involve the commission.of a specific crime under the Statute, but may take the form of
assistance in, or contribution to the execution of the common plan or purpose Tadtc‘ Appeal Judgement para. 227

‘529 Tadi¢ Appeat Judgement, para. 227..

** The intent for JCE I requires purpose in the sense of “aiming at”, knowledge (ie. the awareness of a certamty) or
awareness of a risk is not sufficient, see Tadi¢ Appeal Judgement, para. 229 {iv).

3! Tadzc Appeal Judgement para. 228.

% The participants in a JCE are “co-perpetrators (see Prosecutorv Vastl]evzc Case No. IT-98-32-A, Appeal Chamber
Judgement 25 February 2004, para. 102, (“Vasiljevi¢ Appeal Judgement”)). There are, however, other forms of co-
perpetration in addition to JCE, such as the Stakic co- perpetratwn see Staki¢ Trial Judgement, paras. 438, 441. Note
however, that the use of the terminology is not consistent in our jurisprudence.
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(b) They acted on the basis of a common plan, design or purpose which amounted to or
involved the commission of a crime provided for in the Statute.>**

(c) One or more of the members of the JCE used the physical perpetrators to carry out
the crimes.”™

(d) The accused participated in the common design®®® either physically or through the

use of others.

ii. Mens Rea ‘
The accused intended®®’ to perpetrate the crime, this being the shared intent on the part

of all co-perpetrators.” 38

227. In the altematlve the Prosecut1on alleges that although the crrmes charged in Counts 3,4
and 5 were not part of the JCE they were reasonably foreseeable consequences of the common
plan, design or purpose in the commission of crimes charged in Counts 1 and 2. The accused are
therefore not only respons1ble for the crimes charged in Counts 1 and 2, but also for crimes charged
in Counts 3, 4 and 5. In order to obtain a conviction for the crimes in Counts 3, 4 and 5 on this
basis, the prosecution must show that there was a JCE to commit a crime in the Statute,” in this
case crimes charged in Count 1 and/or Count 2. Moreover, in respect of the crimes charged in

Counts 3, 4 and 5, the following elements must be proven:

i. Actus Reus _
In the execution of the JCE, a crime other than the one(s) agreed upon in the common
- plan, design or purpose was carried out by a: member of the JCE or a person who the

members of the JCE used to carry-out the crimes covered by the JCE.>*

533

Tadi¢ Appeal Judgcment para 227.
* Tadic¢ Appeal Judgement, para. 227.

535 This legal issue has been extensively briefed in thrs case. The Prosecutlon mcorporatcs by rcfcrencc the arguments
made the Prosecution’s Response to General Ojdani¢’s Préliminary-Motion Challenging Jurisdiction: Indirect Co-
Perpetration, 21 October 2005, RP D1020-D1007 and Prosecution’s Sur Reply in Relation to General Ojdanic’s
Preliminary Motion, 23 Novémber 2005, RP D1537-D1530. Since those submissions were made the Appeals Chamber
has issued its Judgement in the Staki¢ case. The Appeals Chamber’s application of JCE at paras. 66 to 85 of the Stakic
Appeal Judgement further confirms the Prosecution’s position that it is not a requirement that the physical perpetrator is
a member of the JCE. See also Decision on Ojdanic’s Preliminary Motion Challengmg Jurisdiction: Indirect Co-
Perpetratt()n, 22 March 2006, RP D 1699 D1659 in partrcular the Separate opinion of Judge Bonomy.

® Tadi¢ Appeal Judgement, para. 227,
**" The intent for JCE I requires purpose in'the sense, of “aiming at”, knowledge (i.g. the awareness of a certainty) or
awareness of a risk is not sufficient, see Tadic Appeal Judgemcnt para. 229 (iv).
538 ., Tadic Appeal Judgement, para. 228. -

* Depending on which of the two alternatives. (mcludmg or excludmg the physrcal perpetrators) is charged, different
requirements need to be fulfilled. .

L 74 o
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ii. Mens Rea
It was foreseeable that such a crime might be perpetrated and the accused willingly took
that risk, that is, he was aware that such crime was a possible consequence of the
execution of that enterprise, and with that awareness, the accused decided to participate

in that enterprise.541

228. The common plan need not be previously arranged or formulated but can “materialise
extemporaneously and be inferred from the fact that a plurality of persons acted in unison to put

into effect a JCE.”>*

229. It is sufficient for the accused to perform acts that in some way are directed to the furthering

3 there is no legal requirement that the accused make a “substantial

of the plan or purpose;
contribution” to the JCE™ or, indeed, physically participate in any element of any crime.’*
Furthermore, there is no requirement that the accused be present when and where the crime is being

committed.>*®

230. In this case, there are two mental states applicable to liability under a theory of JCE. Each
accused is liable where he 1ntends to commit a certam cnme this intent being shared by all
members of the JICE* To prove hablhty, the Prosecutlon must show that the accused “voluntanly
participated in one aspect of the common de51gn and that the accused “even if not personally
effecting the (criminal act), must nevertheless have intended this result.”>*® In addition,
responsibility for a-crime other than that agreed upon in the common plan, design-or purpose may
arise if, under the circumstances of the case, it;was natural and foreseeable that such crimes might
be perpetrated by one or more . participants in the JCE, and. the accused willingly took that risk.’*

Foreseeability involves. the concept that a crime is a “possible” consequence of the enterprise.””’

40 Sce Tadi¢ Appeal Judgment, para 228  Blaski¢ Appeal J udgement para. 33. ‘
' Blaski¢ Appeal Judgement, para. 33, quotmg Vasiljevic Appeal Judgement, para. 101, quoting Tadi¢ Appeal
Judgement para. 228. ,
™2 Tadic¢ Appeal Judgement, para. 227; Vaszljewc‘ Appeal Judgement para. 100;-Kvocka Appeal Judgement, para. 117.
** Tadi¢ Appeal Judgement, para. 229(iii). The accused’s participation need not be the sine qua non, without which the
crime could or would not have been commiitted. Kvocka Appeal Judgement, para. 98.
> Kvocka Appeal Judgement, para. 97.
345 Kvocka Appeal Judgement, para: 99. freTes sy He o
Kvocka Appeal Judgement, para. 112; Krno;elac Appeal J udgement, para. 81.
7 Tudic¢ Appeal Judgement, paras. 220, 228. :
™8 Tadic¢ Appeal Judgement, para. 196. It is, pot required the accused’s personal satisfaction or enthus1asm, intent is
dlgstmct from motive. Kvocka Appeal Iudgement para. 106.
s Ojdamc Appeals Decision, para, 33; Tadic Appeal Judgement, para. 228.
Prosecutor v. Brdanin & Talic, Case No. IT-99-36PT, “Decision on Form of Further Amended Indlctment and
‘Prosecution Application to Amend,” 26 June 2001, para. 29; Kvocka Appeal Judgement, para. 83.

| s
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The accused must intend to participate in and further the criminal activity or plan agreed upon “and

to contribute to the JCE, or in any event to the commission of a crime by the group.”551

(b) Ordering

231. The elements of ordering under Article 7(1) of the Statute are:

i. Actus Reus
The accused, as a person in a position of authority, instructed another person to commit
an offence.’*
ii. Mens Rea |
The accused acted with direct intent or with the awareness of the substantial likelihood

_ that a crime would be committed in the execution of that order.>?

232. Ordering does not require a formal superior-subordinate relationship but it must be
established that the accused. possessed the authority to order.” The order can be explicit or
ifnplicit; no particular form is required. It is not neceséary that the order be given directly to the

individual executing it.”*’

(c) Planning

233. ' The elements of planning under Article 7(1) of the Statute are:

i. Actus Reus - i R o
The accused alone or together w1th others designed the criminal conduct
constltutmg the crimes charged. The planning was a factor substantially contributing

to the perpetration of the crimes.™®

ii. ‘Mens Rea
- The accused acted with direct intent or with the awareness of the substantial
likelihood that a crime would be committed in the execution of that plan.>’

234. The existence of a plan can be proved by circumstantial evidence.”®

! Tadic¢ Appeal Judgement, para. 228.

2 Rordi¢ Appeal Judgement, para. 28. : f R

* Blagkic Appeal Judgement, para. 42; Kordic Appeal Judgement paras. 29 30.

554 L
Kordic Trial Judgement, para. 388.

355 Blaskic Trial Judgement para. 282 s

. _ _ ; 76 B
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(d) Instigating

235. The elements of instigation under Article 7(1) of the Statute are:

i. Actus Reus
The accused prompted another person to commit the offence.” The instigation was
a factor substantially contributing to the conduct of the other person(s) committing

the crime.>®

ii. Mens Rea

The accused acted with direct intent or with the awareness of the substantial

likelihood that a>*' crime would be committed in the execution of that instigation.S(’2

236. It need not be shown that the offence would not have been committed without the
participation - of the instigator.‘ It suffices to demonstrate that the instigation was a factor

substantially contributing to the conduct of the person committing the crime.’®

(e) Aiding and abetting

237. The elements of aiding and abetting under Article 7(1) of the Statute are the following:

i. Actus Reus N »
The accused gave practical assistance, encouragement, or moral support which had a

substantial effect on the perpetration of the crime.’®*

ii. Mens Rea’®

5% Kordtc Appeal Judgemcnt para. 26

7 Kordic Appeal Judgement, paras. 29, 31.
558 Akayesu Trial Judgement, para. 480; Blaskic Trial Judgement, para. 279.
559 Kordtc Appeal Judgement, para. 27.

© Kordi¢ Appeal Judgement, para. 27.,
56! Kordi¢ Appeal Judgement, para 32.
562 Kordlc Appeal Judgement, paras. 29, 32.

 Kordi¢ Appeal Judgement, para. 27.
%% Blaskic Appeal Judgement para. 46.
%% The standard is not yet settled. The Blaskic Appeal Chamber stated that the mens rea for aiding and abetting consists
of knowledge that the acts performcd by the aider and abettor assist the commission of a crime by the principal offender
(para. 49). It is however riot nécessary that the aider and abettor has knowledge of the precise crime that was intended
and which was actually committed, as long as he was aware that one of a number of crimes would probably be
committed, mcludmg the one actually committed (para. 50) Because of the probability element and in order to have
one standard of mens rea for planning, instigating, ordering and aiding and abettig, it is our submission in the
Prosecution’s Appeal Brief in Blagojevic and Jokic para. 2.62 that “the mens rea of aiding and abetting is awareness of

. . . 77 [EEESEIE ¢
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The accused knew that his acts would assist the commission of the crime by the
perpetrator or he was aware of the substantial likelihood that his acts would assist the

commission of the>® crime by the perpetrator.

238.  The act of assistance need not have caused the act of the principal and may consist of either
an act or an omission, taking place before, during or after the commission of the crime.”® The
abettor need not share the mens rea of the principal but must know of the essential elements of the
crime, including the mens rea of the principal, and that he was assisting in the commission of the

crime.>%®

2. Individual participation of the ‘accused

(a) Slobodan Milosevié

239.  Slobodan Milosevi¢ was President of the FRY and and without question the most powerful
person in that country during the period covered by the Indictment. His dominance was built on
manipulation of Serbian nationalist policies, the- central theme and essence of which is that Serbs
must live in a polity and territory controlled by Serbs or be vulnerable to discrimination,.
persecution and genocide by non-Serbs. In brief, Miloevi¢ was a leading member of the JCE, and

his role was primarily that of an instigator, planner and orderer of the crimes.

240. In the late *1980ies, Kosovo Serbs complained of discrimination against them by the
majority Kosovo Albanian population. In the spring of 1987, Serb and Montenegrin activists in
Kosovo were planning a march on Belgradé to expreés their grievances about the situation in
Kosovo. Mﬂo§évic’ travelled to Kosovo on 24 April 1987 in order to calm the situation. He
addressed the Serb demonstrators. byv saying “No one should dare to beat- you!”569 The statement

received enormous publicity and made him a hero in the eyes of the Serbian publicS7°

. Milogevi¢
seized on this sentiment and exploited the ‘Serbian,mythy of quovo; and. the complaints of Kosovo’s

Serbs for his own pqlitical advantage. During another rally, in Belgrade, in November 1988, whiéh

a substantial likelihood that the crime will be committed and knowledge (or awareness) of a substantial likelihood that
the acts of the accused will assist”.

3% Kordi¢ Appeal Judgement, para. 28, It is nof required that the aider and abettor had knowledge of the precise crime
that was intended and which was actually committed; as long as he was aware that one of a number of crimes would
probably be committed, including the one actually committed (Blaskic Appeal Judgement, para. 50). - = -
™" Blaski¢ Appeal Judgement, paras. 47-48; Prosecutor v.Aleksovski, Case No. IT-95-14/1, Appeal Chamber
gudgement,’24 March 2000, paras: 62, 164, (“Aleksovski Appeal Tudgement™).

% Kvocka Appeal Judgement, para. 90; Vasiljevi¢ Appeal Judgement, para. 102,

*® Exhibits 4.047, 4.048, 5.1004 ‘ ' ‘
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was attended by over 300,000 people, he stated “Every nation has a love which eternally warms its
heart. For Serbia it is Kosovo.”’! From these incidents in the 1980ies until he departed office in
October 2000, Slobodan Milosevi¢ used Serbian nationalist feelings about Kosovo to further his
personal power and political objectives. In order to maintain political control, it was imperative that

Milosevi¢ succeed in keeping Kosovo controlled by Serbs.

241. MiloSevié surrounded himself with loyal followers, individuals who shared his belief that
Kosovo was integral to Serbia and must be kept Serb at all costs. He manipulated the political,
military, and police promotion systems to ensure that his péople retained contrtﬂ. All of the accused
shared Milosevi¢ sentiments about Kosovd and wetc loyal to him; some, such as Nebojsa Pavkovic,

had close personal ties as well.””

242, As President of the FRY Milosevi¢ commanded the VJ in accordance with decisions taken
by himself and Milan Milutinovi¢.”” He issued his orders to bne'or more co-perpetrators: whereas
by law his chain of command ran through Dragoljub OJdamc M110sev1c occasionally issued orders
to Nebojsa Pavkovi¢, either directly or though Nikola Sainovi¢.’™* Acting on Milogevi¢’s orders the
V] (together with the MUP) launched on or about 24 March 1999 a massive and highly coordinated
operatlon in pursuit of the goals of the criminal enterpnse the modification of the ethnic balance of

Kosovo in order to ensure continted Serblan coritrol over the province.

243, MiloSevi¢ was irt a position to exercise effective control of its forces in Kosovo, although he
had no de jure authority over the MUP in peacctime.575 According to law MUP forces were
subordinated to the VJ during wartime.””® Miloevi¢ also could and did receive reports from, and
issue instructions to, the Minister for Internal Affairs Vlajko Stojiljkovié.”” Stojiljkovi¢ and other
semior MUP officials including Vlastimir Pordevi¢. and Rade. Markovi¢ met with and received

orders from MiloSevi¢ at other times, notably in connection with the removal of bodies of Kosovo

ST0 14 ,
S 1. Similarly; at the 600" anmversary of the Battle of Kosovo,”" ‘Milogevié made a statement suggesting the
possibility of an armed conflict in Kosovo — “Six centuriés later, now, we are being again engaged in battles and are
facmg battles. They are not armed battles although, such things cannot be excluded yet.” Exhibit 5.1004.

372 For example, Zoran Lilié notes that Pavkovic attended birthday partles ‘and othier events at the Milogevic home.

:: The third member of the SDC, Milo Djukanovi¢, did not attend any sessions after 25 December 1998.

9™ Aleksandar Vasiljevi¢, John Crosland.

57 In addition to the evidence cited in this parag‘raph, Klaus Naumann will testify to' MiloSevi¢’s general authority with
respect to the MUP in negotiations he took part in. '

%76 Budimir Babovi¢, Philip Coo, Rade Markovi¢. There is.some dispute about whether, when, and to what extent MUP
units were in fact subordinated to the VI; the Prosecution’s claim in this sentence is merely that the relevant prov1s1ons
‘existed ifi Serbian and FRY law, and that thié intent of thé Jaw existed irt practlce‘ S \ : ¢
57" Exhibits 4. 426,5.535.

571
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Albanians.””® Finally, numerous witnesses will attest that VJ and MUP units acted together in

closely coordinated fashion.””

244. At a Socialist Party of Serbia (SPS) meeting in June 1998, following deliberations of the

581, MiloSevi¢ ordered the formation of the Joint Command in

members of the main board of the SPS
1998.5? The Joint Command, which exercised command over MUP and VJ forces in Kosovo in
1998 and 1999 as detailed elsewhere in this brief, had no source of authority in law apart from that
delegated to it by MiloSevi¢: it could not have existed or functioned without his intervention.”®
MiloSevic exercised control of the Joint Command first through Milomir Mini¢ and later through
Nikola Sainovi¢, the person with the responsibility to ensure that the objectives of the JCE - and

el v e . . . 584
those of MiloSevi€ in particular - were implemented in Kosovo.

245. Finally, evidence will show MiloSevi¢ was the unquestioned political leader of the FRY, and
that no strategic, political, or military decisions — including the criminal plan described above —
could have been taken or implemented without his knowledge and approval. Thus, Milosevié’s
contribution to the JCE included. providing:the - overall: political direction without which the

enterprise could not have functioned.
(b) Milan Milutinovié

246.  As shown in the previous section, there was a criminal enterprise to change the ethnic
composition of Kosovo through, inter alia, lthe;‘p‘ersecuti'on; deportation/forcible - displacement;
murder; rape of Kosovo Albanians, and the looting and destruction of their dwellings and mosques
over a protracted period of time throughout Kosovo The common plan to alter the demographic
balance in favour of the Serbs in Kosovo was 1mp1emented through a variety of ways, including the
settmg up of ad hoc bodies for the 1mp1ementatlon of the plan in Kosovo and through the structures
of the Vi and the MUP.

247. Milutinovi¢ was present on at least two occasions when key members of the JCE explicitly
stated that the Kosovo Albanians should be killed. In mid June 1998, Milutinovi¢ chaired at least
’on‘e meeting of top VJ and MUP leadership dealing with co-ordination of operations in Kosovo. At
this meeting, Vlajko Stojiljkovi¢: responded to reports of Areserve‘p,oliee‘ committing. crimes against

DL

I8 Rade Markovic, Dragan Karleusa, Aleksandar Vasiljevic, Olivera' Antoni¢-Simié, Zoran Stijovié. -
5 Richard Ciaglinski, Philip Coo, John Crosland Karel Drewrenkrewrcz and see also section on Joint Command
>0 Bxhibit 5.1208).
¥ Id. Milomir Minig, Nikola Sainovi¢, Mllan Mllutmovrc, Zoran Andelkovw Dusa.n Matkovrc and other SPS main
board members wére present at the meeting. '
>%2-Exhibit 5.344, Philip Coo.
583 Ph111p Coo, Aleksandar Vasiljevic. ‘
Aleksandar Vasiljevié, Shukri Aliu, Karol Drew1enk1ew1cz Ko64.
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Albanians, by stating with respect to the Albanians that “all of them” should be killed.”® On 25
October 1998, after signing the Holbrooke agreement, Slobodan Milosevi¢ described Kosovo
Albanians as “criminals, murderers and rapists” and went on stating that a solution would be found
in the spring of 1999. When he was asked further, he said they will do what they did in Drenica in
1945 or 1946, which was getting them together and shooting them.”® On neither occasion did

Milutinovic, despite being the President also for the Kosovo Albanians, take a contrary view.

248. On the contrary, Milan Milutinovi¢ used his position as the President of the Republic of

S** to contribute to implementation -of the criminal

Serbia and as a senior member of the SP
enterprise in a vareity of significant ways, including by participating in decisiohs in relation to the
deployment of the VJ and the MUP; removal of officers seen as an obstacle to the JCE and
promotion of others loyal to it; maintaining the position of the JCE before the international
community; issuing decrees; contributing to the establishment of bodies implementing the JCE ‘in
Kosovo; participating in international meetings and conferences; and by effectively encouraging the

commission of crimes.

249. Milutinovi¢ contributed to the JCE by part1c1pat1ng in decrsrons regardmg the deployment of
the VI and the MUP. As Presrdent of Serbla he was a member of the Supreme Defence Council of

d>*® Milutinovi¢ participated-in decisions-at the highest
Y g

the FRY and of the Supreme Comman
strategic. level regarding the deployment of the .the VJ in Kosovo. His Presidential powers and
membership in the Supreme Defence Council and the Supreme Command also. gave him authority

over the Serbian MUP.>® -

250 , Furthermore M11ut1nov1c furthered the JCE as the Presrdent of the Repubhc of Serbla and
as a member of the Supreme Defence Councrl by partrapatmg in the appomtment and promotron
of other members of the JCE. He thus pamapated in the appomtment of Dragoljub Ojdanic as the
VJ Chief of General Staff, to replace Momgilo Perisi¢ who was falling out of favour with Milosevié
for his objection on the use of the army in Kosovo. Milo Djukanovw debated this issue. quite
vigorously, while Milutinovi¢ endorsed the. appointment.”” Under.the Decree on Ranks of
Members of the Ministry.of Internal Affairs had the power to promote.. Milutinovi¢ could appoint
MUP officers to the rank of General and. could, assign officers to their duty stations.”’ = These

b by ' M SRS S L Gah et R . : ¢ TR A
%85 7Zoran Lili¢. X
%% Klaus Naumann- K022-3152-K022-3162
%7 Paras 68 and 193
%8 para 189 and 191 v * '
‘589 Indeed, at the 6™ session of the Supreme Defence Councﬂ on 4 October 1998, MiloSevic comp]amed ‘that
international leaders always blamed him even when the problem was not properly within his jurisdiction: “for the police
is not within my jurisdiction — tbere is the Presrdent of Serbla, M:lutmovrc ”Exhrbrt 5. 614.
:::’ Exhibit 5.615 (Minutes of the 7 session of the, SDC 14 November. 1998 )

Exhlblt 5.034.
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powers were important for the career of MUP officers, giving Milutinovi¢ leverage over the MUP.

Despite his knowledge of the crimes committed in Kosovo by the MUP,**?

Milutinovié, for
example, signed the promotion of the chief of the MUP Staff for Kosovo, accused Sreten Lukic, to
the rank of Colonel-General. This happened on 12 May 1999

of several big operations in Kosovo during which many crimes had been committed by the MUP.

and coincides with the completion

Moreover, Milutinovi¢ publicly praised the work of the forces of the FRY and Serbia.>*

251. During wartime, the Serbian Constitution gave Milutinovi¢ the authority to issue decrees
otherwise the prerogative of the National Assembly.” He used the authority on numerous
occasions, at times in line with the goals of the criminal enterprise. For example on 31 March 1999
he issued a “Decree on Identification Cards in Time of War.”>*® Article 3 of that Decree provides
that any person who “loses, or in another fashion comes to-be without an identification card” must
report the loss within 24 hours to the MUP office in the municipality of loss, and must apply for a
new card within 8 days in his/her home municipality. This decree affected the thousands of Kosovo
Albanians whose identification documents were confiscated and destroyed by the very MUP
ofﬁcials-charged with replacing. them. Another decree he issued the next day required all persons
older than 14 to register changes of permanent residence within-24 hours, changes of temporary
residence within 12 hours, and dcparture from place of residence before leaving. The penalty for
infractions was 30 days in prison. This decree affected on its face the great majonty of Kosovo

Albanians dunng the 1nd1ctment penod 7

252. Milutinovié also:.contributed to the implementation of the JCE.in a number of more. subtle

but my no means less important ways... -~ . L

253. First, Milutinovi és accepted Sa1nov1 s appomtment as respon51ble for Kosovo affalrs
M11ut1nov1 ¢’s acceptance of the appomtment 1s not only s1gn1ﬁcant because of the 1mportant role
Sa1n0v1c played in the 1mplementat10n of the cnmmal enterpnse as d1scussed in the next sectlon It
1s also because Sa1nov1 ¢’s appomtment 1n many ways was an abnormally, because Sa1nov10 desp1te
bemg a minister at the federal level came to play a key role in what my FRY pol1t1c1ans cons1stently

was cla1med to be an internal affa1r for the Republlc of Serbla

2 See paras. 96, 97, 99, 103, 148
93 Exhibit 5.389. o ' ! ’
%* Exhibits 5.388 (Ojdanic), 5.019 (Sa1nov1c’) 5212 (Mllut1n0v1c)
2 Exhibit 5.040. , , »
796 Exhibit 5.012. L
bl ., Exhibit 5.012.

% Klaus Naumann
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254.  Second, Milutinovi€ also furthered the JCE by partiéibating in international negotiations and
often accompanied MiloSevic to meetings with intemational representatives on Kosovo,”*® whereby
he gave legitimacy to those meetings. Milutinovi¢ was prominent in the October 1998 negotiations
and led the FRY/Serbia VJ and MUP delegations during technical negotiations with NATO’s
representatives.60° He also played an important role in the Rambouillet and Paris negotiations,
particularly during the latter negotiations where he led the delegation’s rejection of the agreement,

even if he was not an official member of the Serbian delegation at Rambouillet.*!

255. Third, Milutinovi¢ exercised authority on behalf of the joint criminal enterprise through his
position as a senior member of the SPS. For example during the war Milutinovi¢ orally disciplined
a senior Serbian politician for having written a letter to international leaders, on grounds that the

letter could be used to inculpate Milosevié.®>

256. Fourth by belng seen as remalmng silent in face of the prevalent crimes in Kosovo,
M11ut1nov1c qua his important posmons endorsed and 1nst1gated the commlssxon of further crimes.
That Milutinovi¢ knew of the crimes in Kosovo is beyond doubt not only because of what has

already been set out above

* ' Milutinovié not only received informationthrough- the government and different ministries,
he also got 1nfonnat10n through the press and medla 1nc1ud1ng the telev151on M11ut1nov1c

had the ab1hty to, ask for and recelve reports from MUP staff 1nc1ud1ng the M1mster

e On at least two occasions he exercised those powers by s‘timmoning the Minister of Interior
. and some officials to be briefed on the situation in Kosovo and particularly on the Adem
Jashari killings of 83 people including women and children and on another occasion 'on the

Racak incident.®*

o At the 8" session of the SDC on 25 December 1998, Milosevi¢ noted that there had been
“incidents involving breach of discipline” in the police but not in the VJ 55 At no point did

Milutinovi¢ challenge any of these assertions. Milutinovi¢ was privy to international

%% Knut Vollebaek.

%9 Klaus Naumann; Exhibit 4.045. SR DR e R R SRS S ‘
%! Wolfgang Petritsch.

802 Zoran Lili¢. :

3 Milan Milutinovié Interview Transcrlpt

%4 Milan Milutinovi¢ Interview Transcript.

%% Exhibit 5.019.
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-notification of crimes by the VJ and the MUP in Kosovo, and concerns about the
606

commission of further crimes should VJ and MUP activities continue.
*  On 22 April 1999, when meeting with Ibrahim Rugova, Milutinovi¢ was updated on the
situation in Kosovo. Rugova stated that Kosova was being emptied of Kosovo Albanians
were being driven out by Serb police and military forces, paramilitaries, and other voluntary
forces; that they were being oppressed; and violence was committed against them. In
response Milutinovi¢ repeated the slogan being used by Serb community that this “was the

» %7 This response reflects his already formed

outcome of the international community”.
opinion and shows no intention-of following up on the matter, amounting to an endorsement

of the crimes.

257. Although Mrlutmovrc was the Presrdent of Serbia, thus the Pre51dent also for the populatron
in the province of Kosovo, and a senior member of the SPS he took no steps to bring the crimes in
Kosovo to an end or even dissociate himself from the crimes in public. Further, he remained a
member of the Supreme Defence Council and subsequently the Supreme Command throughout the
period where serious crimes were. committed in. Kosovo, Despite his knowledge of the serious
crimes committed by the VJ and the MUP in Kosove he did not use his position in the highest body

controlling these forces to try to.bring the crimes to an-end.

258. The fact that Mrlutmovrc clearly knew of the cnmes comrmtted in Kosovo and was seen not
to take any steps to prevent or curb the contmuted crimes in Kosovo contributed to the creatlon of
an atmosphere of 1mpun1ty which facrhtated the commission of the crimes, and amounded to an

endorsement and instigation of the crimes.

258a Inh ght of the demonstrated common purpose to alter the demographrc balance in Kosovo in
favour of the Serbs in Kosovo were to be 1mplemented in part through persecutlon
deportatron/forcrble dlsplacement murder, rape of Kosovo Albamans and the lootmg and
destructlon of the1r dwelhngs and mosques Wthh M11ut1nov1c contrlbuted to 1n the numerous ways
set out above he is responsrble as a co- perpetrator for the commission of the crimes charged in the
Indlctment under Article 7(1) of the Statute “The facts set out in paragraphs 2,3, and 4 establish the
criminal responsrbrhty of Mllutln()VlC on the basis of plannmg and ordenng under Article 7(1) of
the Statute. Furthermore, the facts set out in paragraphs 11, 12 and 13 establish the criminal

responsibility of M11ut1nov1c on the bas;s of instigating.

% Klaus Naumann.
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(¢) Nikola Sainovi¢

259. Nikola Sainovi¢ participated in fhe JC’Evthrough various positions and functions he held in
1998 and 1999. He was first appointed Deputy Prime Minister of the FRY in 1994 and continued to
hold this position, after three re-appointments, also durihg the relevant period. As Vice President of
the Government of the FRY he was often the most senior official present in Kosovo. Apart from his
official and unofficial positions, he in effect deputised for MiloSevi¢ in Kosovo matters and spoke

and acted with Milosevié’s delegated 'authority.ﬁos

260. Nikola Sainovi¢ also participated in the JCE by using his influence as a senior SPS member.
More than just being a loyal SPS member, he belonged — together with Mini¢ - to MiloSevi¢’s SPS

“inner c1rcle also referred to as the “shadow cabinef” where all decisions of importance were
taken, only to be rubber- stamped later by ‘the SPS Executive Committee so that these decisions
would receive some form of political legltlma'cy. 99 Sainovié was present at the 16™ session of the
SPS main board on 10 June 1998, where Mini¢ held. his. speech, demanding that the number of
Serbs must remain the same today and must grow tomorrow.in order to “defend” Kosovo.®' It was
thus no co-incidence that first Mini¢ and then Sainovi¢ were put in command of the most important
control and co-ordination.body that was established to deal with the Kosovo crisis: the Joint

Command.

261. Sainovi¢ participated in the plan by acting as Miloevi¢’s representative for Kosovo. As
early as in spring 1998, Sainovi¢- was sent. on two, fact-finding missions to Kesovo. in. order to
monitor and gain insight into the situation there.®’! The first mission, took place on 17 May 1998,
the second on 27 May 1998. While Sainovi¢ was. accompanied by Lili¢ and SamardZi¢ the first

612

time, for the second trip SamardZi¢ was replaced by Pavkovié.”'~ On these occasions information

was received from the MUP and the VI as well as from the municipal presidents and the delegation

visited critical areas like Pakovida and Junik.” 613

‘During a .meeting held in PriStina, the Federal
Program to facilitate the return of expelled.Serbs into Kosovo. was discussed.®’* On his return from
these. trips, Sainovi¢ reported, .inter .alia, to Milo§evic¢, Federal Prime Minister Bulatovi¢ and SPS

representatives.®'> The results of these missions were the foundation for the heated debate during

%7 Exhibit 4.009; Forahim: Rugova. - .
o8 K64, Karol Drcwncnk:cwxcz Dusan Loncar
9.7 otan Lilié. * c R R R st
010 See para73 .
st . Exhibit 4.220.
12 7oran Lili¢.
bn bid. : . d ; IRENE XS : :
Z:Z;Exhlblt4.220. T T CRTCTT RN AP SEPTR
* Exhibit 4.220. '
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the 13 June 1998 meeting, vchajred by Milosevi¢, where the Serb political, military and police
leadership split into groups, one voting for a political solution while the other supported a military
approach. Notably, Sainovi€ — in stark contrast to Lili¢ — but together with Stojiljkovi¢ — supported
a military solution to the Kosovo problem. It was at the same meeting where Stojiljkovic, after
quarrelling with Lili¢ about Lili¢’s allegation that the MUP had acted illegally in Kosovo, shouted
that Siptars should be killed.*’® By siding with MiloSevi¢ and Stojiljkovi¢, Sainovi¢ laid the

foundation for him to become one of the key players in Kosovo from the summer of 1998 onwards.

262.  Sainovi¢ also participated in the plan by representing FRY and Serbian interests before
interlocutors from the international community, including as chair of the FRY Commission for Co-
operation with the’Kosovo Verification Missibn ‘(“_‘I:(VM”) of the Organisation for S‘ecurity"and Co-
operation in Europe (“OSCE”). §ainovic”represen,tcd himself to officials of KVM as well as other
foreign officials as the head of that Commission .and exercised authority. over all other officials of
the FRY/Serbia in Kosovo.617 These international interlocutors noted that Sainovi¢ had ready access
to ‘Milosevi¢ and received orders directly from him.on a range of matters.*'®As head of this
Commission, Sainovi¢ used his position to frustrate the activities of the KVM and therefore the

commitments the FRY and Serbia had made to the peace process.in October 1998.5%°

263 The nature of Sainovi€’s role is visible in his alcﬁdrns‘durirzl.gv the J anuziry 1999 crisis over the
captured VJ soldiers. Intercepted chversa}tiQns: show that he was at various times negotiating with
KVM, conferring with Ojdani¢ and MiloSevic, visiting various command pdsts and at one point the
Qrfﬁceoyf Sreten Lukié.®® Sainovi¢ waé briefed régularly' by'sénior representatives of the V], MUP,
and‘civilian' structures .in Kosovo on the seeurity situation énd, more _genera’ll_y,‘ on matters . of
relevanée to the objectives of the JCE.-Mcmbm:S«Of“KVM, and .ether. international interlocutors
brought concerns regarding human rights in Kosovo to Sainovi¢'s attention .on a regular basis,’
During the 1999 state of war, similar.concerns were, or-would have been, made known to Sainovié

through, a variety of sources.’?*

264 After the Jomt Command was estabhshed 1n June 1998 Sa1nov1é also contributed to the
plan by holding the key posmon of head of this body." 623 The Joint Command was formed "on the

-order by the FRY ‘President in June 1998 without any.specific document,"%%* Generally, documents

616 7oran Lilié.

®17 K arol Drewienkiewicz; J. MalSoﬂneuve, Klaus Naumann; Wolfgang Pettitsch; Knut Vollebaek; William Walker. '
618 Karol Drewienkiewicz; J. Maisonneuve; Klaus Naumann; Wolf; ang Petritsch; Knut Volleback Wllham Walkcr.
‘1% Karol Drewienkiewicz, William Walker, Richard Craghnskl Dugan Lon&ar.

62°Exh1b1ts4429t04436 O P
621 K arol Drewienkiewicz. “ AT '
2 Exhibit 4.010, Aleksandar Vasiljevi¢, Peter de la Billiere; -
623 Alexander Vasiljevic, K64, Zoran Llhc Exhlblt 4. 564
524 Exhibit 5.344. - RSO CELS T L e
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such as orders and instructions issued by the Joint Command did not have signature blocks and
Were ’not si‘gned.625 §ainovié therefore exercised his authority through his role as Head of the Joint
Cdmmand with, at besf, a tenuous Basis in FRY law. The absence of a proper legal basis for the
Joint Command's existence and mandate - in stark contrast to an equivalent body set up on the basis
of a Decision by FRY President KoStunica to deal with security problems in southern Serbia in
2001 - provided more flexibility in the use of the Joint Command in accordance with the wishes of
the members of the JCE, including Sainovié.®”® Moreover, the quasi-legal status of the Joint
Command and the associated lack of accountability of its members and those with authority over it
meant that attribution of any wrongdoing to individuals ‘such' as Sainovi¢ would be problematic.

This lack of accountability was intentional. -

265.  The Joint Command was created with a mandate to co-ordinate political, military and MUP
activities in Kosovo.®*” As Head of this body, Sainovié oversaw the activities of the VI, MUP, and
civilian structures in Kosovo which he directed in conformity.with the instructions provided by

MiloSevi¢ and ‘agreed to by other members of the JCES%.

His task was to co-ordinate, to settle
disputes, to collect information, to-make decisions.and to issue orders in relation to the actions of
the. VJ .and MUP forces in Kosovo.”” The most; senior representatives of the VI (Pavkovi¢ and
Lazarevi¢), MUP . (Dordevi€, Stevanovi¢, Luki¢, and-lIli¢); and civilian . structures (Zoran
Andelkovic) in Kosovo - all. members of the JCE - reported to Sainovi¢ on events in Kosovo.and
transformed -his -instructions into .combat operations and other-activities. which led to, inter alia,
violations -of .international humanitarian law as alleged in the Indictment. 63 As head of the Joint
Command Sainovi¢ not only had command and control over the MUP and the VJ but also with
regard to local defence.® o e ' R

266.. . §ainovic’ also exercised. authority over the VJ, includi_ng over Ojdanic¢, For example, prior.to
Milosevi¢’s extremely reluctant and-late signature on the 25.October: 1998 “Record of Meeting”
between NATO representatives and the FRY .and Serbia, Sainovi¢ was the lone signatory on behalf

of the FRY and VJ. 82 He. also accompanied Qjdanic to a meeting: with Wesley Clark in December

95 Bxhibits 5220, 5:923.

%% Exhibits 5.056, 5.360, 5.373.

7 Exhibit 5.344. o '

628 Exhibits 5,501, 5.360, 5.373, 4.564, 5.308, Aleksandar Vasiljevic. '

i Exhibits 4.332, 5.501, John Crosland, Radomir Ma:kovm Aleksandar Vasﬂjewc and a Rule 70 witness.
0 Exhibit 5.501, K64, Aleksandar Vasﬂ_]evw o
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%2 Klaus Naumann.

Lo s Forrll ey R O S ‘87 T e e e AT
o Case No IT=05-87-PT - ¢ o oovv o i sia Syl v = gl ey 10 May 20060 10



IT-05-87-PT p.4995

1998 and appeared, to Clark, as the most authoritative person present.633 Moreover, simply

Milosevi¢’s authority vested in Sainovi¢ gave him de facto authority over Ojdanic. 634

267. Sainovi¢ further exercised authority over the MUP. On at least one occasion, Sreten Lukic
referred Rade Markovié, who questioned what was being done to stop the flow of refugees from
Kosovo, to Nikola Sainovi¢.®*® This shows that the most senior MUP officials treated Sainovié as
their de facto superior. At a meeting of the Joint Command on 1 June 1999, Samov1c was briefed by
the VJ and MUP on the situation and approved the proposed tasks for subsequent VJ and MUP
activities. That meeting was indicative of similar meetings being held regularly ar_rd frequently and

corresponded to the nature of Joint Command meetings held in 1998.9%

268.  Sainovi¢ shared the intent to carry out the goals of the JCE. This is the only reasonable
inference to be drawn from his close relatronshrp to M110sev1c the important functlons he was
given by him and his senior posrtron in the SPS. L1ke Mllosev1c Samov1c beheved that a pre-
condition to the resolution of tensions in Kosovo was a change in the ethnic demographic balance in
Kosovo. Sainovié openlyexpressed towards international representatives in October 1998 his view
that a “better balance” between Serb and Albanian demographic levels ought to be achieved in
,Kosovo.ﬁl37
vv269. Sainovi¢ also shared the 1ntent that the cnmes charged in the Indlctment be comrmtted In
December 1998, he gave a presentatron to the SDC on the 31tuat10n in Kosovo. Desplte the repeated
and numerous allegatlons by 1ntematlona1 observers the mtematlonal community and the Security
Council of serious crimes having been committed by these forces in operations in 1998 that
Sainovi¢ must have been aware of, he -comr_nented"on the. aetivities of the VJ and MUP praising
them for the way in which they co-operated with one ‘another.® Sainovi¢ was also present at
-meetings where MiloSevi¢ and Stojiljkovi¢ made blunt statements that killing all Albanians might
be the best solution.””® Sainovi¢ aléo regularly attended meetings with other members of the JCE in
Belgrade. At these meetings, events in Kosovo were discussed, including the activities of FRY .and
Serb forces involved in the campaign of violence against civiliana.640 These fact demonstrate that
Sainovi¢ knew that the plan encompassed serious crimes against the Kosovo Albanian population.

1

%% Exhibit 4.045.
tmAleksander Vasiljevic.
%35 Radomir Markovic.
‘636Exmb115501 K64 - S e e e SRI R :
Klaus Naumann. This is corroborated by an mtelhgence report of an mtercepted conversation between MUP offrcers
in’ September 1998, describing the visit of a Senior’ government delegatron to Kosovo and further describing the “plan”
to improve the demographic balance in Kosovo by removmg Albamans and settlmg Serbs,Exhlbrt 4.428.
o8 , Exhibit 5.019.
 See para 74and 76 . .. Gt e i e
o0 Aleksandar Vas11Jevré Radormr Markovrc ‘
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That he nevertheless continued to participate in the plan by exercising his various functions, most of
all, acting as head of the Joint Command, evidences that he intended for the crimes as charged in

the Indictment to occur.

270. In the alternative, the facts set out above estabhsh that Sainovi¢ is 1nd1v1dually crrrnmally

responsrble for planmng, 1nst1gat1ng and ordering the crimes charged

271. Further, in the alternative, Sainovi¢ aided and abetted the commission of the charged crimes.
He knew that without the Joint Command co-ordinating and steering the military and police
operations in Kosovo, the objectives of the plan could not be achieved. By acting as the head of this
central control and co-ordination body, he lent important encouragement and moral support to the
members of the JCE By falhng to take approprlate dlscrphnary measures agalnst members of
m111tary or pohce un1ts who had commrtted crimes in Kosovo in 1998 and 1999 and by toleratrng
the integration of notorious units into the MUP, he encouraged and morally supported the direct
perpetrators of the crimes charged. Sainovi¢ knew of the commission of widespread crimes in 1998
and 1999 and was aware that he substantially contributed to the commission of these crimes by his

actions.

(d) Dragoljub Ojdani¢

272.  As Chief of the General Staff of the V1J, Dragoljub Ojdamc was the hrghest ranklng m1l1tary
officer in the FRY during the Ind1ctment penod 641 Ojdanié part101pated in the joint criminal
venterprlse by using the General Staff to plan d1rect and coordlnate the operatlons and activities of
the forces of the FRY and Serbia in Kosovo He 1ssued orders and 1nstructlons to his subordlnates in
furtherance of the ]omt cnmmal enterpnse pursuant to decrsrons of the. FRY Pre51dent the
Supreme Defence Council and the Supreme Command 642 H1s authonty was augmented by the fact
that he was a member of the Supreme Command and the Supreme Defence Councrl and thereby
d1rectly pamcrpated in the formulatron of overall pohcy 643 He made these contnbutrons to the

‘enterpnse discussed above, with the intent to commit the crimes charged in the Indictment.

:'2;'/3. Ojdani¢ was promoted to Chief of the General Staff of the VJ in November 1998 after
serving as Deputy - Chief -of the General Staff since 1996.5* Unlike his predecessor, Colonel-
General Perigic, Ojdani¢ supported the invoelvement of the VJ in combat activities in Kosovo under
conditions which- PeriSi¢ felt-were :in~contrayention of the Constitution and. legal provisions for

o4l Exhlblts 4. 411 5. 003 5 360 and 5 373 Durmg the state of war, the Chlef of VJ General Staff was referred to as
‘Chief of Staff of the Supreme Command or Chief of the Supreme Command Staff. Exhibit’ 5 360 .

%2 Exhibits 5.360 and 5.373. , .

3 See paras 189 and 191, Exhibits 5,360, 5 373.

4 Exhibit 4.411. :

. : , 39
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engaging the VJ in internal security operations.>*>This shows that other participants in the common

purpose could rely on Ojdanié to implement the crimes that were part of the common purpose.

274. During the indictment period, Ojdanic¢ exercised de jure and de facto command over the VJ
and units that were subordinated to VJ units, as well as over other armed formations and personnel
falling under the authority of the VI 54 After the declaration of a state of imminent threat of war on
23 March 1999, he also exercised control over MUP units engaged in combat operations, and other

organs subordinated to the VJ, or acting in concert with the VJ, under the FRY Law on Defence.*”

275. Ojdani¢ actively contributed to the joint criminal enterpﬁse through several channels.
Through his participation in meetings of thei highest civilian, VJ and MUP leadership, Ojdanic’
ass1sted in the plannmg and co- ord1nat10n of the deployment of troops to Kosovo He 1mplemented
1nstructlons from the FRY Pre31dent and relnforced the VJ presence in Kosovo 1mmed1ately pnor to
and during the Indictment penod As Ch1ef of the General Staff of the VJ Ojdani¢ exercised his
authority, inter alia, by ordering an increase in troop strength of 3 Army units,**® by mobilising
reserve units, and by carrying out preparations and monitoring the conscription of new recruits.**
Ojdani¢ favoured close coordination between: VJ.and MUP units in. Kosovo®® and was involved in
the co-ordination and implementation of joint VI-MUP operations.®"

276. Like | "other Accused, 1n hlS publrc statements Ojdanré | o:penlyv en“coura-gedr and "gave |

legitimacy to the actions of the forces of the FRY and Serbia in Kosovo. *

277. The VJ plans and orders for operatrons in Kosovo durlng the Indlctment period mvolved the
continued :use of . troops and commanders O]damé knew had been involved ‘in crimes in: 1998
Ojdani¢ knew that the 1mplementatlon of orders issued “on ‘his authonty would lead to the
commission of the crimes charged in the Indlctment Rather than change tactics once he assumed
command of the V], General Ojdamc ordered the same troops to engage in the same conduct that

had led to crime in 1998 653 By SO domg, O_]damc encouraged the commlss1on of further crimes and

3 Exhibit 4.332, Aleksandar Vasiljevi¢, Nike Peraj, Zoran Lili¢.
¢ Exhibits 5.003 and 5.004.

7 Exhibits 5.010 and 5.004. :

648 s Exhibits 5.718, 5.506, 5.719, 5.722, 5.975.

9 See, eg, exhibits 5. 724, 5.978, 5496 and 5. 966

Exhibit 5.520; Several international observers and KVM offlclals observed Jomt MUP-VI operauons taking place in
1998 and 1999. Karol Drewienkiewicz, John Crosland, Michel Maisonneuve, Paddy Ashdown.

%! Ojdanié issued orders. to formally subordinate: MUP -units engaged:in combat operations to the military command.
For example, on 18 April 1999, Ojdani€ issued an order to, among others, the 34 Army HQ, pursuant to article 17 of the
Law on Defence, which directed ceftain’ VI’ units; including the 3% Army, to subordmate “intornal” affairs units and

2gans” to them. Exhibit 5.521.

Exhibit '5.265 and 4.290. Durinig a' visit to VI uiits in’ the field in Ma.’rch Ojdamc pubhcly stated that “Kosovo is
ours, it has always been a part of Serbia and that is the only option for the future, because it lives in our hearts and in the
hearts and minds of every citizen of our country.” Exhibit 5.280.

%3 Nike Peraj For example, exhibits 5.069, 5.101, 5.536 - !
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therefore contributed to the commission of the crimes fhrough which the criminal purpose was

implemented.

278. Ojdanié¢ knew of the crimes committed in Kosovo by the forces of the FRY and Serbia in
1998 and during the indictment period and was aware that he was contributing to the commission of
these crimes. Ojdani¢’s knowledge of events in Kosovo derived from the positions he held in key
command organs, as well as the reporting structures within those organs,654 and from personally
touring VJ positions in Kosovo.®> Ojdani¢ issued instructions to his immediate subordinates to
ensure that periodic reports, including daily reports, were sent up the chain of command and that he
was kept fully apprised of developments on the ground and of the progress of olyperations.656 The

following excerpt from an order to Pavkovi€ is an cxample 657

During 9 April 1999, bbey the directive tasking you with preparing a proposal for
a decision on preventing aggression...

‘Submit your proposal:-for a -decision to the Supreme Command Staff by 2000
~ hours on 10 April 1999.

The report on the proposal.for a decision will be submitted on 11 April 1999 at

the Supreme Command Staff in the presence of the Supreme Commander.
279. - Ojdani¢’s direct communication with Sainovié. and MiloSevi¢ provided him with further
knowledge of the overall picture inKosovo.2>® He communicated directly with MiloSevic on a.one-
to-one basis regarding operatmns even relatively 'small. operatlons\ including on matters such as the

use of special MUP units.®

280. Qjdani¢ was also informed of crimes:committed by.the forees under his command through
numerous complaints voicedbb:y international observers. As early as 1998, interlocutors from the
international: community -formally. protested to members of the joint-criminal enterprise, including
Ojdanic, about multiple incidents of criminal acts committed against ethnic Albanian civilians by
'VJ and MUP. units in Kosovo.*®: For .example, during a ~briefing with the defence attaché
community in August 1998, an international observer cdnfr(:)n"ted'Ojdanié; then the Deputy Chief of
the VI General Staff, with video footage showing-VJ, units; providing.heavy direct and indirect fire
support to MUP “clearance”;operations.in civilian argas. Earlier at this meeting, Ojdani¢ had denied

¢ f
N SRR SN

65 Aleksandar Vasilejvi¢, Exhibit 4.565.
5 Exhibits 5.280, 4.450, 4.248, 5.269 and 5.682.
5% Aleksandar Vasilejvié.; . See exhibits 4:565, 5.966, 5.783, 5:515, 5.784; 5.959, 5.996; 5:479;:5502. .. -
657 Exmbus 513. o ,
%% See supra paIas 263, 266.
% Exhibits 4.429, 4.433. |, [
6% John Crosland Karol Drcw1cnklewxcz cxh1b1ts4 130 4 306 T
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that such operations were taking place and .had‘stated‘ that force would be met with force in

6
Kosovo.%!

281.  Ojdani¢ was also informed of criminal acts committed against ethnic Albanian civilians by
the MUP operating with the VJ 562 These crimes were also reported extensively in the international
media.®® Further, he was made aware of these crimes through reports from international NGOs

that were provided to FRY and Serbian authorities.®**

282. Despite his knowledge of the widespread and systematic crimes committed by the forces of
the 'FRY and Serbia. throughout 1998 and 1999,.-Ojdanic’ failed to take substantive measures to
prevent his subordinates from committing further crimes, or punish them for the crimes they
committed over a protracted penod of t1me in Kosovo By fallmg to take such adequate measures
OJdamc created an atmosphere of 1mpun1ty whlch encouraged and 1nst1gated the crimes charged in
the Indictment with a view to implement the common purpose. This clearly supports the inference,
in light of the other overwhelming evidence of a criminal enterprise to persecute and forcibly
remove Kosovo Albanians carried out through- operations by military;, MUP and other forces, that

Ojdani¢ intended the commission of the crimes.

283. In light of the demonétrated cnmmal eriterprise to persecute and forcibly remove Kosovo
Albanians throughout General Qjdani¢’s area -of: military, responsibility and the necessary
involvement of forces in this zone, there can be no doubt that General Ojdanié was a.participant and
his acts contributed to the joint criminal enterprise. General Ojdanic is therefore responsible as a co-
perpetrator for the commission of the .crimes charged in the Indictment under Article 7(1) of the
Statute. The facts set out in paragraphs 272-278 establish the criminal responsibility of Ojdanic¢ on
the basis of planning and ordering under Article 7(1) of the Statute, Furthermore, the facts set out
in paragraph 276, combined. with Ojdani¢’s- failure. to..dis¢ipline troops.who: committed: crimes,

establish his criminal responsibility on the basis of instigating.

284:1‘. | In the altemath/e, O]dan1ca1ded and abe';ted the commission of such crimes. Ojdanic’
permitted and facilitated the involvement: of VJ -personnel and resources in combat activities in
Kosovo. He knew that without the: involvement of units .of the VJ in.Kosovo, the objectives of the
JCE could not be achieved. By implementing. instructions received from Milosevic, Sainovi¢, and
the Joint Command, Ojdanic lent material and moral support to the members of the JCE..By
abstaining from taking any substantive disciplinary measures against. VJ or MUP. members who had

RS o

661 John Crosland.

62 Exhlblt 5.492.

93 For example, Exhibit 2.4.01,
664 Exhlbrt 4 051.
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committed crimes in Kosovo, he encouraged and morally supported the direct perpetrators of
crimes against the Kosovo Albanian population. Ojdani¢ knew of the commission of widespread
crimes by the forces of the FRY and Serbia and was aware that he was substantially contributing to

the commission of such crimes.

(e) Nebojsa Pavkovié

285. General Pavkovi¢ was the commander of the 3rd Army during the Indictment period.665 As
the commander of the 3rd Army, he controlled V] units, and units subordinated to the VJ, in
Kosovo, including the Pristina Corps.666 After 23 March 1999, he was the de jtire commander of all
MUP and MUP-subordinated troops engaged in combat operations in Kosovo.’®” General Pavkovi¢
part1c1pated in the JCE primarily by usmg his pos1t10n to 1mplement the plan by instigating and
ordenng the operatlons in which the crimes charged in the Indlctment were comrmtted and by
generally controlhng and managlng the forces used to commit those crimes. He made these
contrlbunons to the enterpnse discussed above, W1th the intent to commit the crimes charged in the

Ind1ctment

286.‘ General Pavkovi¢ directly ordered the operations that resulted in many of the crimes alleged
in the indictment.5%® Because he operated- at the-level of the 3rd Army, his orders encompassed
wide swathes of territory.®® In crafting his orders during the indictment period, General Pavkovi¢
chose to continue the same tactics and 'use the same troops. that:had resulted in widespread crimes in

1998.

287. Pavkovi¢ knew that using the same troops and tactics employed in 1998 would result in
crimes. During 1998, he was in command of the Pritina Corps, the sub-unit of the 3 Army
re’sponsible for Kosovo.®" As commander of the Pristina 'C(‘)lfp's, he directly ordered the opefations
‘thiat resulted in crimes in 1998.5"" | '

288. 'General Pavkovi¢ was fully conversant with the Pristina Corps, and knew the commanders

of individual units, along with the firepower and operational capabilities of these units. 672 He knew

%5 Exhibits 4.415, 4565 5.019, 5.023, 5.315, 5 545 5. 547B )
868 Units sent to Kosovo, éven from' other armies; were" generaliy subordinated fo thé 3" Army. Phil Coo, Exhibit 4.565,
.5.360, 5.373 (Coo Report), 5.506, 5.522, 5.715, 5.718. ; o
%7 Phil Coo. Exhibits 4.565, 5.360, 5.373 (Coo Réport); 5.516. 5. 521, 5.761. General ‘Pavkovi¢’ order is dated 20
ril 1999.
565 Exhibits 5.296B, 5.477, 5.478, 5.479, 5. 943 5.990, 5.991, 5.995.
59 Many of his orders were directed to the. VJ throughout Kosovo, and commanded broad patterns of attack, rather than
S;)ClelC operations. For example, Exhibits 5.477, 5 478, 5 479
Exh1b1ts 4.565, 5.309.

! Exhibits 5.123, 5.179, 5.360, 5. 373, 5.435, 5.438, 5439 5.441, 5442 5443 5 444 5 445 5.447, 5.449, 5, 450
5.451, 5.452, 5.453, 5.455, 5.457, 5.458, 5.459, 5.460, 5.462,'5.464, 5.467, 5.469, 5. 474 5.573, 5.574, 5.575, 5.576,
5.577,5.578, 5.743, 5.750, 5 757, 5 765, 5.796, 5.797, 5.804, 5.979.

7 Exhibit 5.068.

o : 93
Case No:: IT-05-87-PT ' R “ 10 May 2006



IT-05-87-PT p.4989

that crimes resulted from the 1998 operations, because he demanded and received reports from field
commanders, and also participated in reviews of both VJ and MUP activities during 1998. 673
289. Furthermore, he knew of the 1998 crimes from widespread reporting in local and
international media, among other possible sources.®™ He knew that large numbers of refugees had

75 General

fled the scene of conflict in 1998, and ordered the VJ to control their movements.
Pavkovié¢ further contributed by his role as Commander of the Pristina Corps and later as
Commander of the 3 Army. He was appointed Commander of the 3 Army in December 1998
after having served as Commander of the PriStina Corps since 9 January 1998.57¢ Considering the
importance of the commander of the 3™ Army for the implementation of the common purpose (as
the unit’s area of responsibility included Kosovo), shows that other participants in the common

purpose trusted Pavkovi¢’s willingness to implement the crimes that were part of the JCE.

290. . General Pavkovi¢ also influenced the course of events in Kosovo through his role
in the Joint Command. As discussed in paragraphs 83-88, the Joint Command was the
body at which decisions regarding where operations were to take place, and what the
objective of the operations was to be, were: made. -Pavkovié. consistently advocated for a

forceful response from both the VI and the MUP at Joint Command meetings.®”’

291. General Pavkov1c further advanced the goals of the J CE by contlnually trying to increase the
VI’s role in Kosovo and to escalate the harshness of the mll1tary response.®”® He contmually asked
for more troops and took steps to mcrease the units avaJlable to the VJ, 1nclud1ng working to ensure

conscnpts showed up for service, and ensuring that local defence forces were fully operat1onal 79

292. He knew of, and approved, the incorporation into the VJ of volunteers and volunteer groups,
including those with a history of allegations of involvernent in crites:®*® General Pavkovi¢ denied
'that paramlhtanes operated in Kosovo conﬁrrmng “thit the crimés in the mdlctment were

committed by the forces of the FRY and Serbla

Lt

293. He was 1nvolved as the commander of the Pnstma Corps in 1998 and as the commander of

the 3rd Army dunng the 1ndlctment penod in the armmg and training of predommantly non-

o7 " Exhibits 5.099, 5.100, 5.452, 5.455, 5.457, 5.458, 5.459, 5 473.
"™ For example, Exhibits 4.447, 5.888.

97 Exhibits 5.440, 5.441, 5.445, 5. 463, 5.467,5.707, 5708, 5.756.
76 See above para. 285.

" Exhibit 5.501. :

7% Exhibits 5:030, 5.401, 5.468 (1998).

879 Exhibits 5.780 (ordering mobilisation), 5.969 (mobilising VIOD, VOK), 5.981 (organizing work of Military-
Territorial Department), 5 719 5. 952 5 975 5 976 5. 991 5 992 (requestmg more. troops) 5 979 (Resubordmatmg unit
from NiS to PriStina Corps).

. %% Exhibits 4.565, 5.983. Pavkov1c notes the presence of volunteer groups and crumnals but rejects only those
pslllyswally unfit for service, mcludmg blind, alcohollc and lame persons g
: Exhlbnts 4.565, 5.568, 5.773. R g

. o 7 o
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Albanian civilians into local or village defence units, and encouraged their incorporation into the VJ

system of defence, and in the disarming of Albanians.®

294,  General Pavkovi¢ exercised de jure and de facto authority over MUP troops. Pavkovi¢:
insisted on close cooperation with the MUP, even before MUP units were directly subordinated to
his command on 23 March 1999.°%*> He participated in the Joint Command, and therefore had de
facto ability to command MUP troops. As Commander of the 3™ Army he planned and issued
orders for combat and other operations in Kosovo during the Indictment period on. The evidence,
as discussed, demonstrates the systematic and ongoing commission of acts of persecution and
forcible displacement / deportation by those troops operating under and within General Pavkovic’s
area of responsibility. Additionally, he issued orders describing the roles VJ and MUP would each
play in an operatron o84 After subord1nat10n he directly commanded MUP troops with the same
level of detail that he apphed in orders to the VJ forces under his command including ordering

General Lukic to use pattlcular umts in spemﬁc areas.’

295. General Pavkovrc further asmsted the JCE by keepmg Belgrade—based members 1nformed of
act1v1t1es in Kosovo At least once a month he travelled to Belgrade and ofﬁcrally reported to
Milosevi¢ and others on the srtuatron in Kosovo he made other mformal v1s1ts at the request of

Milosevié and others

296. General Pavkovic intended for his actions to aid the Joint Criminal Enterprise. He believed,
along with MiloSevi¢ and the other JCE members, that Kosovo belonged to Serbs, not to ethnic
Albanians.®®’ In an interview with PBS television,® he stated:

I think that the whole world knows What Kosouo means to Serbia ‘. ... Itisits cradle . . . . Serbia isv.

in Kosovo, and Kosovo is in Serbia. - Serbian roots are.in’Kosovo, and everything.that is connected
to the Serbs throughout the past-centuries is there. Every Serb is intimately connected to it.

297. His attitude towards the Kosovo crisis was expressed in a blunt letter of 23 July 1998 to his
superrors written when he commanded the Pnstlna Corps In it he bemoans the failure to engage the
VI in a more vigorous role in Kosovo and focuses on the "loss of Kosovo and genoc1de of

i 2T F Cuaad

682 Arming Serbs: Exhibit 5.448. Disarming Albanians: Exhibit 5470,'5.471, 5501,
o83 ExhrbltS 123, 5.435, 5.441, 5.445. S
% For example, Exhibit 5.460. o
7685 Exhibit 5.296A. See also 5.481, ordering joint operatlons
o 6Zoran Lili¢, Exhibit 5.386, 5.654. : . e
7 Exhibit 5.410. Sec also. Exhibit 5. 022,5: 434 and 5. 556 wherein. General Bavkovué descnbes ‘our people”
in Kosovo as -non-Albanians. .- Furthermore; Exhibit 5:803 describes 'General Pavkovié receiving an award
from the ethnic Serbs of D]akowca mumc1pa11ty in 1998.
%% Exhibit 5.410. -
5% Exhibit 5.030.

) s
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298. Similarly, in October 1998, he expressed frustration with his immediate supervisor
that rapid intervention groups for combating terrorists had not been formed, and urged

continued MUP/VJ cooperation.*®

299. General Pavkovi¢ knew of the crimes committed during the lindictment period. As
Commander of the 3™ Army, he spent much of the lindictment period in the 3™ Army’s forward
command post in Kosovo.”! He regularly visited units in the field, often accompanied by General
Lazarevic.®> Pavkovi¢ decorated units for particular actions, demonstrating that he was familiar
with the combat activity of his troops. 3 He knew his commanders both because he had served

w1th them in 1998, and because he personally appornted some of them. 694

300. In addition to his personal visits, Pavkovrc knew what was happening on the ground because

5 He established a system of

the 3rd Army had an effectrvely functlomng reportmg structure
checkpomts in Kosovo, and requrred his troops to mamtam records of who passed thus, the
movement of large columns of refugees cannot have escaped his notice. 696 During operations,
regular reports, interim reports-and summary or combat, reports would be transmitted up through the
chain of command.®’ That Pavkovi¢ was well informed. about the events in his area of
responsibility. can.further be ‘seen from.the reports .he was required to, and did, submit to_his

supen’ors.698

301. The Jomt Command for Kosovo and Metohrja provrded another forum for the exchange of
mformatlon and Pavkovi€’s regular attendance ensured that he heard frequent updates from MUP
and other members regarding activities in thei,rya’reas._(’99 His membership in the Joint Command
meant that he could receive _moment-b$14momentaupdates: of operations from both the VJ and

police.700

“OExhibit 5.472.
®! Exhibits 4.565, 5.654. o '
62 Exhrbrts 5.022,5.045, 5.235, 5.269, 5.280, 5.346, 5.380, 5.382, 5.387, 5.390, 5.394, 5.654, 5.734, 5.736, 5.737.
%% Exhibits 5.044, 5.385,5.394,5.397, 5 550, 5.555,:5.557, 5.592.. ' . .
4 Eor example, Exhibit 5.067. ' '
%5 Phil Coo. Exhibits 4.565, 5.281, 5.792 (Ravkovid:order, for.reports detailing: compliance) In addition to, receiving
written reports, Pavkovic¢ met personally wrth lroop commanders Exhlbrt 5 480
¥ Exhibit 5.481. . R TR Sl e T e
%7 phil Coo. Exhibit 4.565. |
¥ See, for'example, Exhibit 5.982. The language of Géneral Pavkovuf’ orders also demonstrates knowledge of events
on the ground. For example, in Exhibit 5.805, he drrects units to deal with refugees proving he knew of the massive
movement of displaced persons within Kosovo.
* Zlatomir Pesi¢, K64, K36. Exhibits 4.565, 5.451 (1998), 5. 501(1998)
™ Exhibit 5. 071(A-C)

96 , , A ‘
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302. Pavkovié was also informed about the concerns voiced by international observers over

™1 Moreover, such crimes were reported

crimes committed by the forces under his command.
extensively in the international media.’”  Furthermore, he knew why KVM and the other
monitoring missions were created, and that their mandate was to observe and investigate allegations
of crimes committed by military personnel.”” Finally, he attended meetings of the Temporary
Executive Council, and thus had access to the information held by citizens and local government

leaders.’™

303. Despite his knowledge of the commission of crimes, Pavkovi¢ failed to take substantive
measures to prevent further crimes. He also failed to punish those responsible for criminal acts,

contributing to the creation of an environment permissive of criminal behaviour.

304. In addition to his authorrty to 1nvest1gate and refer to the mrhtary courts VJ members that
.comrmtted cr1mes and his authomty to remove an officer or enl1sted person from the battlefield,
General Pavkowc had the authorrty and ability to order 1nvest1gat10ns of crime when the perpetrator
was not a VJ member. For example, on 13 Apr11 1999 he ordered that a commission consisting of

Vi, MUP and others 1nvest1gate reports of crlmes ﬁled by c1t1zens in Istok 705

305. Similarly, he ordered Dr. Gordana TomaSevi¢ to undertake a forensic examination of
numerous corpses in Pec, Lipljan, and Srbrca mun1c1pa11t1es on his authonty, directing her to
disregard the normal channels for such 1nvest1gat10ns 706 He then neither asked for, paid for nor

recelved her report 01

Throughout 1998 and the mdlctment penod General Pavkovi¢ 1ssued
repeated orders noting criminal behaviour on the part of his troops and exhortmg them to follow
the 1aw.7°8 Despite notice that previous orders had failed to-curb criminal behaviour, Pavkovi¢ took

no other steps to exert control..

306. In light of the demonstrated cnrmnal enterprrse to persecute and forc1b1y remove Kosovo
Albanians throughout General Pavkov1 C’s zone of rmhtary responsrblhty and ‘the necessary
mvolvement of forces in this zone, there can be no doubt that General Pavkovi¢ was a participant
and his acts contributed to the joint criminal enterprise. General Pavkovi¢ is therefore responsible as

a co-perpetrator for the commission of the crimes charged in the Indictment under Article 7(1) of

" International observers from the KVM and other organizations-initeracted regularly with VI liaison officers under
Pavkovi¢’ command. Dusan Lon¢ar, Rlchard Craghnskr Karol Drewrenklwrcz Mlchel Maisonneuve
2 Exhibit 2:4.01. '

3 Dusan Loncar, Exhibits 4. 042 4. 050 4 058 4 065, 4. 255
" Exhibits 4.453, 5.226.
_7"5 Exhibit 5.759.

Gordana Tomasevic; Exhibits 2.7. 30, 2 7.31,2.7.32.

"7 Gordana Tomasevic.
%% Exhibits 5.485, 5.487, 5.488, 5. 489 5.492,5.497,5.571, 5.572, 5.580, 5.705, 5. 712,5.744, 5.747,5.148.
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the Statute. The facts set out in paragraphs 285-291 establish the criminal responsibility of
Pavkovié on the basis of planning and ordering under Article 7(1) of the Statute. Furthermore, the
facts set out in paragraph 286, combined with Pavkovi¢’s failure to discipline troops who

committed crimes, establish the criminal responsibility of Pavkovi¢ on the basis of instigating.

307. In the alternative, Pavkovi¢ aided and abetted the commission of such crimes. Pavkovié
permitted and facilitated the rnvolvement of VJ personnel and resources in combat activities in
Kosovo. He knew that without the involvement of the 3™ Army, the objectives of the joint criminal
enterprise could not be achieved. By implementing instructions received from MiloSevié, Ojdanic,
Sainovic, and the Joint Command, he lent material and moral support to the mem'hers of the joint
criminal enterprise. By abstaining from taking any substantive disciplinary'measures against VJ or
MUP members who had committed crimes in Kosovo, he encouraged and morally supported the
direct perpetrators of crimes against the Kosovo Albanian population. Pavkovi¢ knew of the
commission of widespread crimes by. the forces of the FRY and Serbia and was aware that he.was

substantially contributing to the commission of such crimes.
(f) _Vladimir Lazarevi¢ .

"308. As mdlcated in paragraphs 218 to 222 the evrdence demonstrates the ex1stence of a cnmmal
enterprrse to change the ethmc composmon of Kosovo through the persecutron deportatron/forc1ble
displacement; murder; rape, lootmg, destructlon of Kosovo Albanian dwellmgs and mosques
specrﬁcally in the zone of respons1b111ty of the Pnstma Corps Over an extended period of time
numerous crimes were cornrmtted in a coordmated and systematlc manner within the area of

responsrbrhty of the Prrstlna Corps to achleve the common purpose of the cmmnal enterpnse '

309. - General Lazarevi¢ was commander of thé Pri§tina Corps during the Indictment period and a

member of the Joint Command for Kosovo.”®

‘He ‘participated in the JCE primarily by using his
position to plan and order the operations in which the crimes charged in the Indictment were
committed. He made these contributions to the enterprise discussed above, with the intent to

commit the crimes charged in the Indictment. -

310. General Lazarevm contnbuted to the 1mplementat1on plan descnbed in the previous section
through his role in the Jomt Command partrcrpatmg in pohcy decisions and the co-ordination of the
operatrons of the forces of the FRY and Serbia i 1n Kosovo 1 Joint command orders frequently

directed Pristina Corps units to undertake actlons m Wthh crimes were comm1tted 7” Lazarevic

700 ' Exhibits 4.416, 5.023, 5.315.. - .
10 Alexandar Vasiljevic, ‘Shukri Aliu, Zlatomlr Pes1c K64 EXhlbltS 5 501 5. 1012
7”Exh1b1t5 1011-5.1022, . - . TR R T .
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was directly involved in the crafting of those orders.”'? He ordered his troops to follow the orders of

the Joint Command.”"?

311. General Lazarevi¢ further contributed by his role as Commander of the Pristina Corps. He
was appointed Commander in December 1998 as a result of the purge of senior officers, after

having served as Chief of Staff of the Pristina Corps since January 1998.7'*

Considering the
importance of the commander of the PriStina Corps for the implementation of the common purpose
(as it had responsibility for Kosovo), this shows that other participants in the common purpose

trusted his willingness to implement the crimes that were part of the common purpose.

312. Moreover, Lazarevic¢ shared the view of the other members of the JCE on the importance of
maintaining Serb control over Kosovo, and expressed this view publicly prior to the
commencement of the operatlons during which most of the crimes charged in the Ind1ctment were

committed.”"?

V3'13. As the commander of the Pnstlna Corps General Lazarev1c had de Jure and de facto control
over VJ bngades and smaller V1 units forrmng the Pnstma Corps as well as un1ts from other \Al

e Importantly, after the declarat1on of the 1mn11nent threat of

Corps attached to the Prlstma Corps
war on 23 March 1999 he acqmred control over m111tary temtonal umts conductlng combat
operat1ons MUP units engaged in combat operat1ons and armed non- Albamans in Kosovo acting

in a local secunty role.”"”

31'4. The Pristina Corps headquarters planned and 1ssued orders for combat and other operatlons
in Kosovo during the Indictment period on the authonty of General Lazarevic.”®® These plans and
orders 1ncluded plans for joint V] and MUP operat1ons The evidence, as d1scussed demonstrates
the systemat1c widespread and ongomg commission of acts of persecut1on forcible displacement /
deportatlon murder; rape; lootmg, destruct1on of Kosovo. Albanian dwellings and mosques by those

.troops operating under and w1th1n General Lazarevié’s area, of ,respon51b111ty.

315 The Pnstma Corps’ plans and orders for operat1ons durmg the Indlctment penod 1nvolved
'the continued use of troops and commanders that Lazarevi¢ knew had been 1nvolved in crimes in
1998 Durmg 1998, General Lazarev1c served as Chief of Staff of the PriStina Corps, and therefore

"' Exhibits 5.501, 5.1012.

7% Exhibit 5.461.

' Exhibit 4.566. '

™3 Exhibit. 5.658. In a newspaper article on 15 March 1999; General Lazarevic stated: “For centunes we have protected
and defended our hearths and this is what we are. doing now. Kosmet is, the cradle and spirit of our statehood, Kosmet is
the beacon of freedom and resistance of our people ”

7% Phil Coo. :

77 Phil Coo,
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was in a position to receive reports about and personally observe the crimes of 1998. Furthermore,
prior to assuming command in 1999, he participated in a review of VJ and MUP activities during
the 1998 operations.719 Additionally, he knew of the 1998 crimes from widespread reporting in
local and international media, ‘among other possible sources.””” He knew that large numbers of

721

refugees had fled the scene of conflict in 1998. Rather than change tactics once he assumed

command of the Pri§tina Corps in 1999, General Lazarevic ordered the same troops to engage in the
same conduct that had led to crime in 1998.7%

316. By so doing, Lazarevi¢ encouraged the commission of further crimes and therefore

contributed to the commission of the crimes through which the criminal purpose was implemented.

317. Lazarevi€ received mformatxon from the MUP and nnhtary secunty organs about events in
his area of responsrblhty 3 and contmued 1n h1s operatlons Lazarevi¢ was also informed about the
concems voiced by 1ntemat10na1 observers over crlmes comrmtted by the forces under his command
and in 1998, by virtue of h1s posmon as the Chlef of Staff and Deputy Commander of the Pr1st1na

"+ On one occasion, NATO planes dropped leaﬂets over Kosovo which were found by

Corps
members of the VJ spemﬁcally wamlng General Lazarevrc that he could face prosecutlon for the

crimes comrmtted by his troops

318. Moreover such crimes were reported extenswely in the 1nternat10na1 medla 726 Lazarevw
fully 1nformed about the w1despread and systematlc cnmes commltted by the forces of the FRY and
Serbia throughout 1998 and 1999 continued as the Commander of the Pristina Corps At no time
did General Lazarevic¢ prevent the commission of crimes of persecution-and forcible displacement
committed within Kosovo, his area of responsibility.- This clearly supports the inference, in light of
the other overwhelming evidence of a criminal enterprise to persecute and forcibly remove Kosovo
Albanians carried out through operations . of force in the Pristina Corps zone by military, MUP and

other forces that General Lazarev1c intended the commlss10n of the crimes.

319. Lazarevic’ was rerjuired to, and’did," .submit reports to his superiors which show that he was

well informed about the events in his area of responsibility.””’ He frequently visited units all across

7% By hibits 5.437, 5.461, 5.536. See also Exhlblt 5.101.
719 Exhibit 5.100.
20 For example, Exhibits 4.447, 5.888. ,
7 > Exhibits 5.440, 5.441,'5.445, 5463, 5:467, 5707, 5.708,5:756.1 + ** 11 v
22 Nike Peraj. For example Exhlblts 5 069 5 101 5. 536 . )
mExh1b1t4566 Lo TR ey g e
oo >* For example, Exhibit 4.591., '
Exhibit 5.779. ' ‘ : : -
26Forexample Exhibit 2.4.01.. = . e e e e e e e
See for example Exhibits 5.784 and 5 948 ' ' o ‘
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Kosovo, which enabled him to gain first-hand knowledge of operations, to make adjustments

728

accordingly, and to see the results of operations on the ground.” Furthermore, the PriStina Corps

had an effective and functional reporting structure. During operations regular reports, interim
reports and summary or combat reports would be transmitted up through the chain of command.”®
Moreover, at the brigade and corps levels, duty officers in command posts monitored radio
communications of units in operations on the ground to follow how the operations were

unfolding.”®

320. . General Lazarevi¢ also attended meetings of the Temporary Executive Council, bringing
him into contact with Serb community leaders in Kosovo and the information they had regarding

events on the ground.mv

321 Desp1te his knowledge of the comrmssron of crimes, General Lazarevrc farled to take
substantlve measures to prevent further crlmes By falhng to take adequate steps to prevent hlS
subordinates from comrmttmg crimes, or pumsh them for the cnmes they committed over a
protracted perrod of time in Kosovo Lazarevié created an atmosphere of 1mpun1ty which
encouraged and 1nst1gated the crimes charged 1n the Indlctment with a view to 1mp1ement the

common purpose.

322. In light of the demonstrated cnmmal enterprlse to persecute and forcibly remove Kosovo
Albamans throughout General Lazarevrc s area of rmlrtary responsrblllty and the necessary
mvolvement of forces in this zone, thére can be no doubt that General Lazarevi¢ was a part101pant

and his acts contrrbuted to the Jomt crlmrnal enterprlse.

323 General Lazarev1c is therefore responsrble as a co-perpetrator for the comrmssron of the
crrmes charged in the Indlctment under Article 7( 1) of the Statute The facts. set out 1n paragraphs
309 316 establish the cnrmnal responsrbrhty of Lazarevrc on the basis of planmng and ordermg
under Article 7(1) of the Statute. Furthermore, the facts set out in paragraphs 317- 321 combmed
'w1th Lazarevr ¢’s failure to discipline troops who comrmtted crrmes establish the crrmmal

res'ponskibiiity of Lazarevic on the basis of instigating.

324. In the alternative, Lazarev1c alded and abetted the commlss1on of such crimes. Lazarevrc
perm1tted and facilitated the 1nvolvement of VJ personnel and resources in combat act1v1t1es in
Kosovo. He knew that without the mvolvement of the Pnstma Corps the Ob_]CCthCS of the JCE

could not be achleved By 1mplement1ng 1nstruct10ns recelved from Milosevi¢, Ojdanié, Pavkovid,

28 Exhibits 4. 566, 5.737, 5.7. 36 5. 734 5. 685 5 583 5 556 5 548 5 382 5 380
72 Phil Coo. Exhibit 4.566. . RN SRR
7 Exhibit 4.566. - :
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Sainovi¢, and the Joint Command, Lazarevi¢ lent material and moral support to the members of the
JCE. By abstaining from taking any substantive disciplinary measures against VJ or MUP members
who had committed crimes in Kosovo, he encouraged and morally supported the direct perpetrators
of crimes against the Kosovo Albanian population. Lazarevi¢ knew of the commission of
widespread crimes by the forces of the FRY and Serbia and was aware that he was substantially

contributing to the commission of such crimes.
(g) Vlastimir Dordevi¢

325. As indicated in paragfaphs 59-163, the evidence demonstrates the existence of a criminal
enterprise to change the ethnic composition of Kosovo through the persecution and forcible
displacement of ethnic Albanians. Over an extended period of time crimes were committed in a
coordinated and systemaﬁc manner within Kdéovo to achiéyé the common purpose of the criminal

enterprise.

326. - Vlastimir Pordevi¢ was, at the time relevant to the indictment, Assistant Minister of Internal
Affairs of the Republic of Serbia and Chief of the Public Security Sector (RIB) of the Ministry of
Internal Affairs (MUP).”*? In'Kosovo; the chain of command ran from the ministry headquarters in
Belgrade to the MUP Staff which commanded the seven SUP’s and all MUP activities in Kosovo, A
ihéluding those of special units. Sreten Luki¢ was head of the MUP staff, and thus reported to
Dordevi¢, who in turn reported directly to the Minister.””> Pordevi¢ was responsible for ensuring
that the RJB fulfilled their de jure mandate.uThe RJB included three special units; the Special Anti-
terrorist Unit (SAJ), the Special Police Unit (PJP), and the Operational Sweep Groups (OPG).”*
Police operations also ran thrdugh Secretariats of Interhal Affairs (SUPs).” Local defence. units

were also centred on the MUP reserve >® and therefore operated under Pordevi¢’s authority.

327. . Dordevic participated in the joint criminal-enterprise by using his position to plan and order
the. operations in which the crimes:charged in the Indictment were committed. . Moreover, he used
his position as Head of the RJB ‘to. integrate criminal.elements into units subordinated. to him who
upon deployment in Kosovo committed crimes. Dordevi¢ also organised the disposal of the bodies
bf massacred Kosovo Albanians in an effort to conceal those crimes. He made these contributions
ta the enterprise discussed above, with the intent to commit the crimes charged in the Indictment.

Sty

7! Exhibit 5.226.

32 Exhibit 5.542. -
733 Exhibit 5.093, 5.278, 5.279.

34 Exhibit 5.373.

7 Exhibit 5.373.

P Exhibit5.373, . .,
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328. Dordevi¢ also participated in the joint criminal enterprise as a politician trusted by
Milosevic to participate on his behalf in important negotiations during the crisis in 1998. Pordevi¢
not only was tasked to conduct negotiations in key meetings with representatives of the
international community but he was also authorised to sign agreements on behalf of the Republic of
Serbia. MiloSevi¢ directed representatives of the international community to negotiate the details of
the October Agreements with, inter alia, Dordevi¢. Dordevi¢ signed on behalf of the Republic of
Serbia, while Sainovi¢ signed on behalf of the FRY.”*” Pordevi¢ also led the negotiations in the
technical talks held between the Ministry of the Interior in Belgrade and the KVM. He signed the
Memorandum of Understanding on behalf of the Republic of'S'erbia.738 That Pordevic had the
authority to negotiate and sign on behalf of the Republic of Serbia (and MiloSevic), shows that other
participants in the common purpose trusted his willingness to implement the crimes that were part

of the common purpose.

329. Dordevic participated in the JCE by planning and coordinating the operations and activities
of the forces of the FRY and Serbia in Kosovo. Pordevi¢ attended meetings with other members of

73 at which the situation in Kosovo, including the campaign

the joint criminal enterprise in Belgrade
of violence by forces of the FRY and Serbia was discussed, and operations in which crimes were

committed were planned.”*

330. It was Dordev1c who appomted Luki¢ to Head of the MUP Staff and who set out the MUP
Staff’s mandate in his decisions dated 11 and 15 May 1998 “ At least in 1998 — during a time
when numerous crimes were comnutted in partlcular by members of the MUP in Kosovo — the
MUP Staff had a clearly subordinate relat10nsh1p to Dordev1c Con51der1ng the importance of the
Head of the MUP Staff for the implementation of the common purpose (as it was one of the three
main steering bodies in Kosovo), this- shows:that he hand-picked the candidate he and the -other
members of the joint criminal enterprise, trusted to be willing to implement the crimes that were part

of the common purpose.

Luklc was obhged to inform Dordev1 d “about the major secunty events undertaken measures and

the outcome of these measures”.”* Daily reports were received by Pordevi¢ from his subordinates

and were made by him.to the ‘Jomt_Command.wf Dordevi¢ participated in MUP Staff meetings

7 Klaus Naumann, Exhibits 4.005, 5.806:
738 Exhibit 4.004, J. Maisonneuve.
73 Radomir Markovié, Aleksander Vasiljevid.
™0 Aleksander Vasiljevi¢, Radomir Markovic.
™! Exhibit 5.278, 5.279.
o *» Exhibits 5.278, 5.360.

*3 Exhibit 5.278.

744, Exhibit 5.373, Aleksandar Vasiljevié, K64. . ...
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where commanders of various detachments reported on the situation in their units.”*’ He thus had
detailed information from various channels at his hand that enabled him to effectively control the

operations in which crimes were committed.

331.. After the Joint Command was established in 1998, Pordevié also became a member of this
body.746 He attended and participated in meetings regularly in 1998 and 1999.”*7 As a member of
the Joint Command, he exercised effective control over both. V] and MUP forces which committed

the crimes in operations planned and ordered by this body.

332. Dordevi¢ was frequently present in the territory of Kosovo throughout 19987, monitoring
operations.”*® He was nearby in the Stimlje police station and monitored the Radak ‘operation while

1 and, in addition to Lukic, reported drrectly to

it was underway " He flew over the scene
Sa1n0v1c on 15 January 1999. The attack was a Jomt VJ—MUP operatlon with the MUP, subordlnate
to Pordevic, having primacy. Dordev1c s respon51b111ty for this event and that he intended the
crimes at Racak to occur must be 1nferred from these circumstances. In addition, his obligations to
investigate and punish post its occurrence, .are beyond doubt and is reinforced by Sainovic’s

statement that as Pordevi¢ was senior he could take over what he thought needed to be done.”*

333. Pordevic contnbuted to the Jomt cr1m1na1 enterprlse by creatlng a s1tuat10n that prevented
the Ratak incident from belng 1nvest1gated properly He openly expressed the opinion that given
that there were so many international observers; it. would not be possible to find out what had
happened anyway.”> More accurately, it however became impossible to find out what happened for
the reason that he himself‘ had permitted those responsible for the offences to leave the area.75f The
only investigation that was carried out by FRY and Serbian authorities was done by Investigating

Judge Danica Mannkovw a dublous and blased candidate.”

334. " Pordevic also part1c1pated in the plan by planmng, orgamsmg and co- ordrnatlng the drsposal
of Kosovo Albanlan bodles in order to conceal cnmes He contrrbuted to the Jomt cr1m1na1
enterprlse by corruptmg the legltlmate meamng of asanacua through the planmng and coordination

of the ‘cover-up of offences committed. He attended the first meeting with Milogevi¢ and

745

746 Radonur Markovié, K64, Klaus Naumann Exh1b1ts4 428 4564 5. 501
™7 Bxhibit 5.501. Sl e
78 Exhibit 4.220,
749 . .
50 ¥ 56, Exhibit 4.220.
73} Exhibit 4.220.
2 Exhibit 4.220,
753 Exhxbrt 4.220.
> See supra para. 42.
73 K6, Richard Craghnskl William Walker, Karol Drewxenklewwz
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Stojiljkovié where this project was discussed and then a second meeting with Stojiljkovié and Ili¢
where the details as to how MiloSevi¢’s instructions were to be carried out were decided upon. 76
Dordevi¢ willingly accepted being tasked with the “clearing-up” process by Stojiljkovic.””’ The
substantive efforts Pordevi¢ then indeed undertook to ensure that hundreds of corpses, constituting
evidence of massacres, were removed and hidden never to be found, are set out elsewhere in this

brief.”?

335. Dordevic further contributed to the plan by ordering the use of forces that were highly likely

87 and did nothing to prevent the

to commit offences. He knew of offences committed in 199
participation of subordinates that may have been involved in those crimes. Instead, as did Lukic, he
approved the notorious unit of the Scorpions to be incorporated into the RIB’s most elite unit, the
SAJ"® Even after they had committed serious crimes against Kosovo Albanian civilians upon their
arrival in April 1999 and. were removed from Kosovo, the redeployment of this unit under SAJ
command-in-Kosovo was approved by him once more on 26-April 1999. They operated in Kosovo
until at least 9 May 1999.7°' He had the power to give-orders, to pronounce disciplinary measures
and to remove people from their positions*> to ensure that crimes were not committed by those
subordinated to him and, failing this, to punish those who committed crimes but he did not use them

appropriately. Instead, he made sure that perpetrators who would w1111ng1y commit crimes were

mcluded in elite unites under h1s command

336. Dordevic¢ shared the intent to carry out the goals of the plan and intended for the crimes to
occur.- This is the only reasonable infererice to be drawn from :his actions set forth above, in
particular his hiring of .criminal elements and his. engagement in the movement of bodies in an
attempt to conceal the crimes committed. Pordevi¢, intended ‘the. crimes to happen. In-the first
meeting regarding the “bodies” held in Milosevic’s. office, it was openly discussed that any trace of

evidence that may fall within the interest of the Tribunal needed to be eliminated.”®

Dordevic even
openly approved of the crimes that were.committed when he was. questioned in Serb investigations
into.the discovered bodies in 2001. The only statement he made:to.the investigating authority were

his words: “What happened, happened. What can I tell you?"’**. When the Working Group on these

7 Dragan Karleusa.

757 Radomlr Markovié.
*8 See infra paras 152-155. L .

7“’Exh1bu5256 5501, F Ui e e st e T
Muan Milanovi¢, Exhibit 5.1037. 4.567, 4 568 . :

7“" Milan Milanovi¢, Exhibit 5.1037. 4.567, 4.568.

762Exhnbuso93 G e taed e
® Dragan Karleusa. '

764’Dragan Kat]eusa P SRR sl EREEEA SRS B S T SR N I e ’ Cilear ol NEPIER
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investigations sought to interview Dordevi¢ again, they could no longer locate him.”® To date,

Pordevi¢ has not been found.

337. In light of the demonstrated criminal enterprise to persecute and forcibly remove Kosovo
Albanians, the necessary involvement of MUP commanders, MUP units and special units
subordinated to Pordevi¢ and Pordevié’s leading role regarding the concealment of evidence of
crimes committed, there can be no doubt that Pordevi¢ was a participant and his acts contributed to

the joint criminal enterprise.

338. Dordevi€ is therefore responsible as a co-perpetrator for the commission of the crimes
charged in the Indictment under Article 7¢1) of the Statute. The facts set out.in paragraphs 326-327,
329, 331 establish the criminal responsibility of Pordevic on the basis of planning and ordering
under Article 7(1) of the Statute. Furthermore, the facts set out in paragraph 325, combined with
Dordevfé’s failure to discipline MUP officials who committed crimes, establish the criminal

responsibility of Pordevic on the basis-of instigating.

339. Further in the alternative, Dordevic arded and abetted the commission of the charged
cnmes He knew that without the part1c1pat10n of the RIB, the obJectwes of the ]ornt crnnlnal
enterprise could not be achreved By 1mplement1ng 1nstruct10ns received from Mllosev1c through
the Ministry of Justice or the Joint Command, he lent important encouragement and moral support
to the members of the joint criminal enterprise, By. failing to.take appropriate disciplinary measures
against RJB members who had committed: crimes in Kosovo.in-1998.and 1999 and by approving
the integration of notorious units into. the MUP, he encouraged and morally supported.the direct
perpetrators of the crimes charged. Pordevi¢ knew. of the commission of widespread crimes in 1998
and 1999 and was aware that he substantially contributed to the commission of these crimes by his

actions.
(h). Sreten Luki¢

340. Sreten Luki¢ contnbuted to the Jomt cnmmal enterpnse by us1ng thc MUP Staff for Kosovo
and Metohlja for the planmng, ordermg, co- ordmatmg and commandrng of the MUP antl terrorlst
operatlons in Kosovo in the course of wluch the cnmes charged in the Indrctment were comrnltted
Lukic was appornted Head of the MUP Staff 1n Kosovo for one year on 11 May 1998 by his co—
Acccused Dordev1’766 The MUP Staff was one of the key headquarters in Kosovo where the
plannmg and 1mplantat10n of the JCE plan took place The mandate of the MUP Staff was to plan

gu1de and co- ordmate MUP operatlons 1ns1de Kosovo relatrng, mter alza o terronsm and armed

R}

7% Ibid.
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rebellion. The MUP Staff’s mandate further enshrined the training and maintaining readiness of
special units, like the PJP and SAJ."

341. The MUP Staff had the authority to issue decisions, control the course of MUP operations,
request reports, and be directly involved in carrying out and directing assignments.768 As head of
the MUP Staff, Luki¢ thus had authority and control over all MUP units operating in Kosovo,
including special units like the PJP which were assigned to one of the seven SUP’s which, in turn,
were subordinated to Luki¢.”® The MUP also had responsibilities conceming local security
arrangements through' the use of those with MUP reservist status in village defence units.””® In
October 1998 and during the state of war, MUP units in Kosovo numbered about 14,000
personnel.”’! A high percentage of these personnel were special units, equipped with heavy weapon

systems, such as mortars, machine guns and armoured vehicles.

342. The MUP Staff - and thus likewise - Luki¢’s powers, were expanded in June 1998, just
before a large offensive by the VJ and MUP.. The expanded version of the MUP Staff not only
brought the RDB and RIB together in the MUP Staff’s headquarter in Pristina, thereby including
the State Security service, but also the chiefs of Kosovo’s seven ‘SUP’s, thereby enabling Luki¢ to
control and co-ordinate all MUP actions and operations in, municipalities throughout Kosovo even

772

more closely and efficiently.”"” While some changes to the - membership in the MUP Staff occurred

during Lukic’s: tenure, Lukic remained the Head of this extended MUP-Staff throughout the period

relevant to the Indictment.””>

343: Luki¢ thus held a kcy posmon in the MUP cham of command As Head of the MUP Staff
he received his orders from the M1n1stry in Bclgrade WhJCh he 1mp1emcnted by passing them on to
the SUP’s and the special MUP units, planning, co-ordinating -and contralling the operations.
Already in 1998, operations were carried out jointly by the MUP and the VJ. While Pavkovié was
the main. person in charge with: regard ;to VI units, Luki¢ -acted .as his counter-part on the. same
command level regarding the participation of MUP units in these joint operations in 1998.77* Not
only between June and December 1998, at.a time when extensive joint operations where conducted,
but even before the Joint Command was established, Luki¢ met regularly with Pavkovi€ in order to

Lodt

786 Exhibits 5.279, 5.563.
767 Exhibit 5.278.
58 Ibid,
6 K64. _
770 Exh1b1t5 360, 5.373.

! Ibid.
7% Exhibit 5. 538. ‘ ‘
77 Exhibit 5.850. e T et
77“Exh1b1t4564 T
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discuss the security situation and the steps to be taken by their respective units.”” During the
operations in 1998, the MUP was not subordinated to the VJ because a state of emergency had not
been declared; nevertheless joint VJ and MUP operations were conducted, planned, co-ordinated

and controlled by Luki¢ and Pavkovic.

344. Luki¢ not only planned, ordered and controlled the individual anti-terrorist operations
conducted in summer 1998 but he was instrumental in developing and adopting the tactics for such
operations which did entail crimes being committed by units subordinated to him. As described
elsewhere in this brief’’°, standard tactics in joint MUP-VJ operations in 1998 as well as in 1999
was that the MUP units would act as infantry, entering villages and settlements on foot, while the

VI would establish a cordon and provide fire support with tanks or artillery.777

345. | Luki¢, together with other key members of the joint criminal enterprise including
M11ut1nov1c Sainovi¢, Pavkovié and Dordev1c, partlcrpated actively in a meetmg chaired by
Mllosev1c in July 1998 in Belgrade where the forthcormng summer offensive was discussed in
detail. In thrs meetrng, Pavkovi¢ gave a presentation on the situation in Kosovo, using a detailed
map and proposing operations to be conducted jointly by the VJ and MUP from 20 July onwards.
Luki¢ made his own suggestions and proposals. At the end, a “plan” for the summer operations
envisaging joint MUP-VJ operations was endorsed’®. After the adoption of this plan, the number of -
MUP members brought into Kosovo increased between 40% and 50%.7" Throughout July, August
and September this plan was executed in phases. That Luki¢ (and Pavkovic) continued to plan, co-
ordinate and command the operations using the tactics that encompassed widespread destruction,
murder and displacement of huge parts of the Kosovo Albanian population throughout the summer
of 1998 - even in the face of direct warnings' from the international community and the UN
Securlty Council that crrmes ‘committed by pohce forces against the populatlon must be stopped -
evidences clearly that these crimes were part of the plan adopted in Belgrade in July 1998 and that
Lukié (and Pavkovic) intended for them to be committed. That the same crimes occurred also in
1999 all over Kosovo during the times and in the areas where operations were conducted by units
subordinated to Luki¢ demonstrates that the "Joint’f(‘jornmand continued to employ the same tactics
used in 1998, i.e. tactics that entalled the crimes of murder persecutlon rape and destructlon of

property

773 Exhrblt 4.564, K64.

® See infra para. 90.
77 Exhibits 5.360, 5.184, 5.177, John Crosland.
778 " Exhibit 4.564.

" Ibid. ‘
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346.  After the establishment of the Joint Command and TEC, Luki also played an important role
in the activities of these command and administration bodies. He was instrumental in ensuring a
close co-operation and co-ordination of the four most important steering bodies in Kosovo, i.e. the
Joint Command, the PriStina Corps, the MUP Staff and the TEC. Luki¢ was a member of the Joint
Command and regularly attended and actively participated in its meetings, sharing MUP-related
information and suggesting operations to be conducted.”®® On 24 March 1999, he reported in a
TEC meeting on the situation in Kosovo regarding activities of the MUP and emphasised a need to

8l Iy turn, the Head of the Joint Command, Sainovié,

strengthen the local defence in villages.
attended MUP Staff meetings which demonstrates the close co-operation and co-ordination between

. . 7
these crucial bodies.”®?

347.  Luki¢ remained an important contributing member of the joint criminal enterprise after the
Declaration of an Imminent Threat of war was issued on 23 March 1999. According to Article 17 of
the Law on Defence, MUP units and organs, in carrying out combat assignments, shall be
subordinate to the officer of the VJ who is commanding combat operations in case of a state: of

ar.”® On 18 April 1999, the Supreme Command: Staff ordered, among others, the 3 Army. to
subordinate MUP units and organs to ‘them;,7‘84 The. 3™ Army issued its own order on this basis to the
Pristina Corps on 19 April 1999.”° On 20 April 1999, the Pristina Corps ordered its brigades to
subordinate the MUP to the brigades for combat. voperations.?s,s That the subordination. of the MUP
to. the VI however de facto was not. complied with as._ straight-forwardly as these orders may
indicate, sit evidenced not only by later orders issued in May 19997% indicating a lack of
subordination, but also by the debate led publicly in the media between Luki¢ and Pavkovi€ in
2001, in which Luki¢ claimed that the MUP had’ submitted itself to the VJ command while
Pavkovi¢ insisted that the MUP had i ignored all subordination orders.”® N otwithstanding the degree
of subordination of the MUP to the VI that actually tookplace, Luki¢ continued to have command
"authorlty over the use of MUP units and p‘erscjnnel'm'Ko'SOVOi Moreover, as dn important member
of the‘Joint Command which planned; ordered and corfrolled lirge combat operations, Luki¢ bore

résponsibility for the actions of forces operating on the basis of Joint Command orders.

7% Exhibit 5.501.
i - Exhibits 5.226, 5222, :
. Sa1n0v1c attended the mectlngs on 4 Aprll and 7 May 1999, providing an overv1cw on the situation and issuing
taskmgs Andelkovié attended meetmgs on 29 Ma.rch and 16 Apnl 1999; K64
783 Exhibit 5.004.- ;
78 Exhibit 5.581.
78 Exhibit 5.723.
7% Exhibit 5.761.
"8 Exhibit'5.296.
."*% Exhibits 5.308, 5. 673, 5. 603 5.602, 5:404.
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348. In both his functions: as' Head of the MUP Staff and key member of the Joint Command,
Luki¢ also exercised the powers implicit in his function as the Head of the MUP Staff (and thereby
participated in the joint criminal enterprise) by acting as important adviser to Milutinovid,
Milogevi¢, Sainovié and other senior politicians entrusted with Kosovo matters regarding all MUP
— related aspects of the security situation and anti-terrorist actions in Kosovo. During 1998 and
1999, Milutinovi¢, when visiting Kosovo, met with Luki¢.” In spring 1998, on the occasion of
such a visit of Milutinovi¢, Luki¢ addressed a meeting of about 20 MUP officials, briefing
Milutinovi¢ and others on the situation.””® Luki¢ also had a direct line of communication to
Sainovié. He was the first who bnefed Sa1nov1c about the Ragak incident and Sa1n0v1c regularly
consulted him on complex matters &multaneously to consultmg Dordev1c despite Luki¢ holding

the lower rank 791

349.  After the Joint Command was established, Lukic¢ attended regular Joint Command meetings
where the security information available, including incidents and. events, were discussed between
him and his.co-Accused.””> Upon this.information, Lukic and the other-members of the -Joint
Command planned, ordered and co-ordinated:joint: operations to be conducted all over Kosovo. The
fact that crimes of murder, destruction of property, rape and persecution occurred.in all areas where
these operations were conducted:-and .during the -timies: that- units subordinate to Lukié were
operating in the immediate vicinity of the crime sites demonstrates-that the operations planned and

approved by the Joint Command, including Lukic, encompassed such crimes.

,350. Luklc knew that units and commanders who had been mvolved in crimes in earher conflicts
in the former Yugoslavia were re-deployed to Kosovo in 1998 and 1999. One of the very members
of.the MUP Staff itself in 1998 was the notorious Milorad Ulemek (Lukovié), nicknamed “Legija”,
‘Who - per Decision signed by Lukic’s. ¢o-Accused. Dordevic.— held the important. position of
Assistant Head for Special Operations.””> He also. commanded the JSO.” Legija was in charge of
the: operation at the Jashari compound in. March 1998, in. the course :of which. nearly the whole
Jashari family, including many women .and children, were killed.”” Legija also was seen operating

inKosovoin 1999.7%° . .. e,

7% Exhibit 4.219. - S L

790 ‘

7 Exhibit 4.220. - IR R

7oy Lukic suspect interyiew, pp. 35/36, English transcript; Sainovié suspect interview, AV00-4232, p. 12.
Exhibit 5.538. o ' ‘ o R

% Aleksandar Vasiljevic. '
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351. Luki¢, however, went beyond passively tolerating such elements on his staff. He personally
approved the deployment of units to the conflict theatre in Kosovo who upon their very arrival
committed grave crimes against the Kosovo civilian population. Luki¢ approved the integration of
128 members of the “Scorpions” into the SAJ as reservists in March 1999, who upon their arrival in

™ More than that, even after this unit had

Podujevo executed a group of women and children.
already proved to include criminal elements in this incident in March 1999, Luki¢ nevertheless
again approved the re-deployment of the Scorpions to Kosovo Polje on 26 April 1999 from where
they operated until at least May 1999.7%® Another notorious group called Munja, consisting of MUP

<19 also operated in Kosovo with the knowledge of Lukié, as documented by

members ‘from Pec
them being referred to in Joint Command as well as in MUP Staff meetings.*™® This demonstrates
that Luki¢, and other JCE members, not only approved of the use of criminal elements in the
leaﬂership and operating units for Kosovo but also that Luki¢ intended or for some crimes at least
accepted that they would be committed agamst the Albanian c1v1han populatlon in the course of

anti-terrorist operatlons by these elements hke the POdU]eVO massacre

352.  Luki¢ also participated-in the j_oint criminal enterprise by assisting with the arming of non-
Albanian civilians. The MUP, together-with the Provincial Secretariat for Civil Defence distributed
weapons provided by the military, to civilians involved in local defence.®! A 1998 Joint Command
Instruction on Defending Populated Areas gave :the MUP. command. over local defence units:*"*
Lukic actively participated in-this program by. directing: SUP. Chiefs to update their reserve police
unit records and keeping the Ministry of Internal Affairs informed. about the number: of weapons

803

issued to citizens:"~ As a member of the Joint-Command whose forces were engaged in joint

combat operations, Luki¢ would have been aware’ of the :inclusion of what was termed as the
“armed non-Shiptar population” in operations aimed at the KLA in 1999 and' during which many
crimes alleged in the Indictment occurred.®™ He was thus aware of the fact that he was mvolved in

arrmng one ethnic group ata tlme when inter-ethnic conflict was taklng place

g ;’w Chbrraen e .,,»Qi:n

353... - Lukié shared .thegintent to carry Q,ut,‘eth,e_ \goals‘,of‘ the joint cniminal enterprise_a He was present
and did not intervene. at.the meeting .on .13 June 1998 where the political, military and police
leadership. of Serbia split into two groups,.one voting for.a political. solution,.the other.one arguing
for a military solution for the situation in.Kosoyo, and where Stojiljkovic; at one point, shouted-that

[ v e 2y i RETE I R AR % :,‘v \f},:‘ﬁf:?.s.v: by
7 See supra para. 138; Exhlblt 5.1037..

8 Ibid.

7 Exhibit 4.408.

890 | hibits 5. 501, 5,360.

801 BExhibit 5.373., o

802 £ hibit 5. 360, Exhibit 5 090 K64
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all Albanians should be killed.*”> While those who suggested a political solution all lost office
within a period of less than six months after this key meeting, Luki¢ remained in his position, was
even promoted on 12 May 1999 — in the midst of the ongoing campaign against the Kosovo
Albanian population — to Colonel General and was commended with the Order of the Yugoslav
Flag of the First Degree on 7 July 1999.3% A reasonable inference to be drawn from both his
performance as the Head of the MUP Staff and member of the Joint Command and his steep career
over the relevant period is that he shared the views of and sided with Miloevié, Sainovi¢ and
Stojiljkovi¢ who promoted the rigorous military solution, the implementation of which lead to the

crimes charged in the Indictment.

354. That the MUP leadership, including Luki¢, was ready and williné to use excessive force
over political means is further evidenced by statements made at MUP Staff meetings. In a meeting
on 17 February 1999, Stojiljkovi¢ congratulated the MUP representatives and units on their work
and emphasised that Kosovo must defend itself by-all means, regardless of how strong the opponent
was. Lukic stated even more concretely at a mid-March 1999 MUP- Staff meeting that with
theRambouillet conference at a standstill-and NATO aggression was expected to begin, it had been
decided that, when the first bombs fell, they would. destroy the §ipt_a.r.terrori_st in-all of Kosovo
within three days.807 The crimes :charged in the Indictment show the degree of force and yviolence

that.was indeed unleashed in order to execute.this decision from 24 March 1999 onwards. - .

‘35.5. That Luki¢ inteﬁdéd fdr the crimes charged to occur is further proved by the fact that,
despite receiving information about crimes being committed by MUP members from several
credible sources, including: the discussions. in.the Joint Command and. the MUP Staff as, well as
concerns expressed repeatedly. by the jnternational community, as early as in 1998%® and later again
in 1999809, he dismissed such. information. without; taking appropriate action . to . investigate,
prosecute.and — most importantly — prevent the commission of future crimes, by his subordinates.
Members of the Joint-Command r_eceivcdv a' daily newsletter or bulletin, compiled by the Pristina
Corps, featuring information collected by the State. Security. Department, the. Public. Security
Department and the Military. Sé‘«curity.?-10 Lukic, as well as the other Joint, Command members, were
thus actively steering and following the development on the. ground all times. Luki¢ was even privy

to direct information from. the field as and when operations unfolded and could immediately

%% Zoran Lilic. Co e
+* Exhibits 5.389, 5.648..

RS T SR

R

*® See infra paras. 31.. . . e S S R
%9 For instance, Luki¢ was the first who briefed $ainovié about Racak’ informing him that 15 “terrorists” had been
killed; 'see supra. paras.332,.348. Crimes of murder, looting and: theft were discussed at a meeting beld.on 29 March
1999 at the Grand Hotel in Pristina, in the presence of Luki¢, Sainovi¢, Stojiljkovi¢ and Andelkovi¢; K 64. C
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intervene if he wished to do so: radio communications existed with the commanders in the field
reporting to their respective commanders in the Joint Command. PJP units thus specifically

informed Luki¢.3!!

356. The MUP also had' effective and functional reporting structures. Detailed reporting went
both ways along this chain of command, and Luki¢, holding the key connecting function between
the Ministry in Belgrade and the MUP units in the field, received all relevant information. Indeed,
the SUP’s were ordered to simultaneously sent all their reports to the MUP Staff in PriStina that
were sent to the Ministry in Belgrade.812 In addition to daily reports that the SUP’s were obliged to
send him, Lukié weuld also request and receive oral dpdates‘ on specific events or issues via a
secure phone connection.® As all local MUP departmerlts and police stations were obliged by the
same instruction to report “all occurrences, events and information of interest for security” to the
SUP to which it belonged, the MUP Staft and thus, Luki¢, was on top of all individual events in the
different ml‘micipalities.814 In February 1999, police stations throughout Kosovo were ordered to
report significant incidents directly and immediately to, inter alia, the MUP Staff, thereby
reinforcihg the control about events held by Luki¢.*" In addition to this extensive reporting system
w1thln the MUP structures, in 1998, Lukrc also met with representatives of the international
commumty, 1nc1ud1ng representatlves of humanltanan orgamsatlons delegations, the ICRC and the

KVM mission who would raise the1r concerns about crimes belng comrmtted to him.*'¢

357. These facts evidence that Luki¢ intended for the crimes in 1998 and .1999 to occur. He
himself planned,. ordered and- controlled the ope'r;ati.ons“ in. 1998 and 1999, The fact that. serious
crimes as charged in this Indictment were committed wherever and whenever units subordinated to
him were operating in compliance with;the orders received from. Luki¢ (and his co-Accused) leads
to only one reasonable inference to be drawn, namely that Luki¢ shared the intent to carry out the

goals of the jQint criminal enterprise and.intended for the charged crimes to occur.

358. In the altematrve the facts set out above in paragraphs 341 344 346 355, 357 establlsh that
Luk1c 1s 1nd1v1dually crlmmally respons1b1e for planmng, mstlgatlng and ordermg the crimes

charged.

359. Further in the alternatlve Luklc alded and abetted the comrmss1on of the charged crlmes
He knew that w1thout the pammpatlon of the MUP Staff and MUP unlts the Ob_]eCtIVCS of the Jomt

‘811 K64

o 1. Exhibit 5.063.
B'Ke4.

S Ipid.

$15 Exhibit 5.113. ‘

#16 Lukic suspect interview, V000-3910-V000-3910, English transcript, p. 41,
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criminal enterprise could not be achieved. By implementing instructions received from MiloSevi¢
through the Ministry of Justice or the Joint Command, he lent important encouragement and moral
support to the members of the joint criminal enterprise. By failing to take appropriate disciplinary
measures against MUP members who had committed crimes in Kosovo in 1998 and 1999 and by
approving the integration of notorious units into the MUP, he encouraged and morally supported the
direct perpetrators of the crimes charged. Luki¢ knew of the commission of widespread crimes in
1998 and 1999 and was aware that he substantially contributed to the commission of these crimes

by his actions.
(i) Other members

360: Vlajko Stojiljkovi¢, as Minister of the Serblan Mrmstry of Internal Affairs, had de jure
command over the MUP. Stopljkovrc recelved his drrectlon from Miloevic and Milutinovic and
co-ordinated the activities of the MUP in Kosovo w1th the \'%J through the Supreme Command the
Joint Command and the MUP Staff for Kosovo. Stopljkovrc was kept informed about events in
Kosovo through regular reportlng by the MUP Staff and SUPs and by the RDB.*"” He also attended
meetmgs with other members of the JCE 1n Belgrade at, among other places the pres1dent1al

818"

palace At these meetmgs events 1n Kosovo were d1scussed 1nclud1ng the act1v1t1es of FRY and

Serb forces involved in the campargn of v1olence agamst civilians.

361. In March 1999, Milosevi¢ held a meeting attended by Stojiljkovié, Pordevi¢, Markovi¢ and
others where the issues of “asanacija” or “clearing up” of the territory was discussed and Milogevi¢
ordered Stopl_]kov1c to take steps to hide ev1dence of v1olat10ns of 1ntemat10nal humanitarian law i in
Kosovo.*"® Prosecutron ev1dence will show that the removal of such evrdence from Kosovo had also
been undertaken prior to that meetmg under orders of members of the JCE. Pursuant to an order
issued by Stopljkovrc Dordevi¢ 1nstructed MUP RJB staff to exhume the bodies of ethnic Albanian
c1v111ans murdered in Kosovo and transport them to Serbla proper. 820 The Jornt Command covered
act1v1t1es related to the removal of these bod1es 821 Dordevrc coordmated ‘pursuant to Stopljkovrc s
orders, the concealment of these bod1es in secret mass graves in several locatlons in Serbla

Ofﬁcers of the MUP RDB also part1c1pated 1n the concealment of these bodles in mass graves.®

b7 .» Exhibits 5.360, 5. 373,
' Radomir Markovié, Aleksandar Vasiljevié: -
819 Zoran Stijovi¢; Olivera Antoni¢-Simi. :
Dragan Karleusa; Zoran Stijovié; Olrvera Antoruc~S1mrc, RadomirMarkovié.
821 Aleksander Vasijljevid.
sa Dragan Karleusa; Caslav. Golubovrc Bosko RadQ]kOVlC
Dragan Karleusa; Caslav Golubovic; Bosko Rado_lkovlc

i - ' SRR : 4’ v -
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Several of these mass graves are located in Batajnica, near Belgrade, at a firing range that was

under the authority of the SAJ during the Indictment period.824

362. Radomir Markovi¢ was head of the RDB during the Indictment period and directly
subordinate to Stojiljkovi¢ on a de jure basis, but also reported to MiloSevi¢ on a de facto basis. He
was appointed to that position by Milutinovi¢ in October 1998, despite his lack of experience in

825 Markovi¢ was responsible for ensuring that

RDB matters, having spent his career in the RJB.
organisational units of the RDB fulfilled their mandate in Kosovo. He was kept informed of their
activities, including those of the JSO, through regular reporting from Kosovo.*?® Markovi¢ attended
meetings with other members of the‘JCE in Belgrade at, among other places, the presidential
palace. At these meetings, events in Kosovo were discussed, including the activities of FRY and

Serb forces involved in the campaign of violence against civilians.**’

363. Markovi¢ attended.the March 1999 meeting with MiloSevi¢ at which the removal of bodies
from Kosovo was dlscussed Ofﬁcers of the RDB subordmate to Ma_rkov1c later part1c1pated in the

concealment of these bodies in mass S graves. 828

364. - General Obrad Stevanovi¢ was an Assistant Minister in the RJB and Head of -the Police
Administration which had responsibil-ity:fof,among other things, the PJP. Witnesses will testify that
Stevanovi¢ was in Kosovo frequently during the period of the Indictment and attended at least one
Joint .Command meeting. Stevanovi€.also attended numerous meetings with the collegium of the
Minister of Internal Affairs and, at these and. other meetings, operational matters were discussed.
Amongst the topics of discussion was sanitation of the battlefield (asanacija).**® The practice . of
asanacija was associated with efforts by the JCE to hide evidence of crimes by removing bodies

from Kosovo and hiding them in mass graves in Serbia proper.

365. General Dragan Tli¢ was an Assistant Ministet in'the' MUP. Tli¢ was involved in sanitation of
the battlefield in Kosovo and this role was assigned by, and known to, other members of the JCE.**

His involvement originated. in .a tasking. from MiloSevi¢ to. Stojiljkovi¢; which was subsequently

communicated to Hi¢. 831

B IR SR

it

366. As set out above the Prosecutlon subrmts that the 1nd1v1dua1 cnrmnal respons1b111ty of the

i

accused 1s most accurately descnbed as co-perpetrators of a JCE However the conduct of the

4 Dragan Karleusa William Fulton Caslav Golubov1c
823 Radomir Markovi¢, Zoran Lilié,; Ratomir Tanj¢.-: .= L. iy ot e s
%26 By hibits 5.360, 5.373, ' '
827 Aleksander Va51ljev1c . )
528 Dragan Karleusa, Caslav Golubov1c Bosko Radofkovuf
829 Exhlblt 5.943, Aleksander Vasﬂjewc
830 Aleksander Vasiljevic.
8! . Radomir Markovic, .
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accused also fulfills the criteria of the other forms of responsibility under Article 7 (1) of the

Statute.

F. Superior responsibility

1. The law on Article 7 (3)

367. Article 7(3) of the Statute applies where a superior failed to exercise his power and breached
his duty to prevent subordinates from committing offences or failed to punish them afterwards.®*?
The doctrine of superior responsibility attaches not only to military commanders, but also to civilian

833

superiors in positions of authority,”” and is applicable in both international and internal armed

conflicts.*** The elements of responsibility under Article 7(3) are:

i, Actus Reus

a. The accused. exercisejdﬁ_.supe:i_ofr} authority over the perpetrator(s) of the

offence;

b. The accused failed to take the necessary and reasonable measures to prevent

the offence or to punish the perpetrator.*.
Ui Mens Rea

The accused knew: or had reason to know that the perpetrator was about to commit the

offence or had done so.: -

368. A “superior-subordinate” relationship exists between the superior and the subordinate where
the former “possesses the power.or authority in:either a de:jure or de facto form to prevent Sthe
latter]'s crime or to punish the perpetrators of the crime after the crime is committed.”%*
Responsibility under Article 7(3) applies both to ‘military'v‘ and civilian superiors.®”’ A superior-

subordinate relationship is most obviously characterised by the hierarchical relationship that exists

Ly B

52 Aleksovski Appeal Judgement, para.76. .. « S G e e

833 Aleksovski Appeal Judgement, para.76; Celebici Appeal Judgement, paras. 195-196.

B4 Prosecutor v. Had%ikasanovic: Alagic¢ and Kubura, Decision on Interlocutory Appeal Challenging Jurisdiction in
Relation to Command Responsibility, Case No. IT-01-47-AR72, 16 July 2003, paras. 10-36 and para. 57.

835 Celebici Trial Judgement, para. 346; Prosecutor v Aleksovksi, Case No. IT-95-14/ 1, Trial Chamber Judgement, 25
June 1999, paras. 69-71, (“Aleksovksi Trial Judgement”). .. .. .. L L

%6 Prosecutor v. Zejnil Delali¢, Zdarvko Muci¢, Hazim Deli¢ and Esad LandZo Case No. IT-96-21-T, Appeal Chamber
Judgement, 20 February 2001, para. 192, (“Celehici Appeal Jadgement’?). AT I ETE N DIPTSR
837C§elebic‘i Appeal Judgement, para. 196.
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838 9

in a military structure on all levels,” but it does not require direct or formal subordination.®*
Furthermore, there is no requirement that the relationship between the superior and subordinate be
pérmanent in nature; superior responsibility can be triggered in cases of temporary command or re-
subordination of troops.** The test for determining a superior-subordinate relationship is whether
the superior had authority or “effective control” over the perpetrators, meaning the material ability

to prevent or punish the commission of the offences.?*'

369. The “knew or had reason to know” requirement can be satisfied by either actual knowledge
or by “notice of the risk of such offences,” i.e. “inquiry notice.”**> The same state of knowledge is
required for both civilian and military commanders.®** The Appeals Chamber in the Celebici case
held that “{a] showing that the superior had some general information in his possession, which
would put him on notice of possible unlawful acts by his subordinates would be sufficient to prove
that he “had reason to know” [...] This information does not'need'to provide specific information
about unlawful acts committed or about to be committed.”*** The Appeals Chamber found-that if a
military commander received information that some of the soldieis under his command have violent
or unstable characters, or have been drinking prior to being sent on a mission, he “may be
considered as having the required-knowledge.”**> The known criminal propensity of subordinates

can also put a superior on inquiry notice.** In cases where a commander is aware of prior criminal

#¥ See, ICRC Commentary on Article 87'0f Additional Protocol I; paral 3553 “There is nio fetaber of the arméd forces
-exercising command who is not obliged to ensure the proper application of the [Geneva] Conventions and the
[Additional] Protocol. As there is no part of the army which is not subordinated to a military commander at' whatever
level, this responsibility applies from the ‘highest.ta the lowest level of the hierarchy, from the, Commander-in-Chief
down to the common soldier who takes over as head of the platoon to which he belongs at the moment his commanding
officer:has fallen and is no longer capable of fulfilling-his task.”. .. = ... .. . TR T ‘ e

839 Celebici Appeal Judgement, para. 303. -

0 Strugar Trial Judgement, para. 363, relying on: ICRC Commentary-on Article 87 of Additional Protocol 1, para.
3554, which provides that: “A commander may, for a particular operation and for a limited period of time, be supplied
with reinforcements consisting of troops who ate not fiormally under his command. He must ensure that thesemembers
of the armed forces comply with the Conventions. and the Protocol as long as they remain under his command.” See
also, Blaski¢ Appeal Judgement, paras. 498-99, Co e o e o
' Celebi¢i Appeal Judgement, para. 196; Celebic¢i Trial Judgement, ‘para. 378. “The doctrine of command
responsibility is ultimately predicated upon the power of the superior to control the acts of his subordinates.” Ibid., para.
377. '

Y2 Celebici Appeal Judgement, paras. 238.and 241 provides, in part:.“a superior will be criminally responsible through
the principles of superior responsibility only if information was available to him which would have put him on notice of
offences committed by subordinates” (emphasis-added). : R o :

3 Krnojelac Trial Judgement, para. 94.

$44. Celebici Appeal Judgement, “para:238.:Seé-also' Krnojelaé Appeal- Judgeient, paras; 154-155; ' Blaskic :Appeal
Judgement, para. 62. . ) o o, SRR S Lo e
° Celebici Appeal Judgement, para:238. o o L . s
™ Prosecutor v.Hadzihasanovic and Kabura Case No. IT-01-47-T, Trial Chamber Judgement, 15 March 2006, para.
118 (*HadZihasanovic Triall Judgement”). The Appeals Chamber has applied the same principle in the Blaski¢ Appeal
Judgement; paras. 476 and 480, .. ... ... .. ; o . - . . . ,

B YRR g
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conduct of some of his units he may incur criminal responsibility if he fails to take adequate

. . . 7
measures o pI'CVCIlt these units from comm1tt1ng future CI'lIIleS.84

370. The “necessary and reasonable” measures to prevent or punish which a superior must take
are those measures that are “within his material possibility.**® An accused can be held responsible
even if he possessed no legal competence or other formal authority to take preventive or punitive
action, provided that he had de facto powers that amounted to effective control.**® What falls within
the accused's material possibility is to be evaluated on a case-by-case basis.*" If a superior is put on
notice of a risk of criminal conduct (past or future) by his or her subordinates, the superior is
required to take necessary and reasonable measures to address that risk. Such measures may, in
appropriate cases, include conducting further inquiries and requesting a report or investigation. A
superior has the duty to both prevent the commission of crimes.and punish his subordinates who
perpetrate the crimes and thus can be held liable for his failure to prevent crimes, or his failure to
punish the perpetrators thereof. Where the accused knew or had reason to know that subordinates
were about to commit crimes and failed to prevent them, he cannot make up for the failure to act by
851. . : ‘ -

punishing the subordinates afterwards.
2. The facts

371, As set out above, the accused operatéd through various bodies, exercising both de jure and

de facto command authority. The general structure of command authority ‘over the individual bodies

and the respéétive‘rcporting chains have already been set out in' detail élsewhere in this brief.*>

(a) Superior responsibility of the VJaccused . . .

1

(i) The VJ Disciplinary systém and the command and control structure of the VI
372. The VI functioned as a professional army, in accordance with the principles of command

and control.*® The ' Law on the VJ outlines the fundamental prin¢iples of command, stating that

%7 Krnojeldac Appeal Judgement, para. '172. (“The Appedls Chamber considers that, in order to correct the Trial
Chamber’s error, the acquittals under counts 2 and 4 of the Indictment must be reversed. and Krnojelac found guilty
under those counts pursuant to'‘Article 7¢3) of the Statute' for having failed to take' the -hecessary and reasonable
meqsures to prevent the acts of torture committed subsequent to those inflicted on Ekrem Zekovi¢ and for having failed
fo investigate the acts of torture committed prior to those inflicted on Ektem Zckovi¢ and, if need be, punish'the
perpetrators,” (emphasis added )). See also Trial of Major Karl Rauer and Six, Others before the. British Military Court
in Wuppertal Germany; IMTFE Judgement, pp.31, 452, 453, 454 and 463; Hostages Case, p.71 (from where the
A;)peals Chamber cited, with apparent approval, in the Blaskic Appeal Judgement, para. 82). :

342 Celebici Trial Judgement, para. 395; Blaskic¢ Appeal Judgement, para. 72.

. Celebici Trial Judgement, para. 395; Prosécutor v.Kayishema and Ruzindana . Case No. ICTR-95-1-A, Appeal
g(l)xamber Judgement, 1 June 2001, para.302 (“Kayishema Appeal Judgement”).

%! Blaskic Trial Judgement, para. 336. - ' '

%2 See supra paras. 164-212. '

893 Exhibit 5.003. T bk R B e E P LT S ST S
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“Command in the Army shall be based on the principles of unity of command with respect to the
use of the forces and materiel, the single command concept and the obligation to carry out
decisions, commands, and orders of a superior officer”.*>* Military manuals in force during the
Indictment period detail the responsibilities of Corps commanders, which include assigning tasks to
their subordinates, organising and coordinating operations in their zones of responsibility and
ensuring that decisions are implemented.**> The VJ Command and Control Manual and the Brigade
Rules elaborate and reinforce the application of these principles to various levels of military
command, ensuring, inter alia, the continuous flow of information between superior and
subordinate commanders.*® The concept of superior-subordinate relationship is clearly reflected in

these regulations as a-core principle of command recognised by the VJ.*’

373. Pursuant to Article 17 of the Law on Dcfcnce thc MUP was subordmated to the VJ when

engaged in combat operatlons durmg times of war or natlonal cmergency

374. At all times relevant to the Indictment, a functioning military discipline and justice system
existed to ensure discipline and respect for the law. within the armed forces.**® The Chief of the
General Staff had both the authority and responsibility to maintain discipline within the armed
forces of the FRY, in compliance with the FRY’s obligations under international law.* According
to the legislation applicable to the VJ; commanding officers had disciplinary duties vis-a-vis their

subordinates.*®

(11) Superior respons1b111tv of Dragoljub’ 01damc, Neb01sa Pavkovié  and Vladimir

Lazarevit

375. As the Chief of the \Z General Staff O_]danlc exermscd de Jure command over the VJ'in
Kosovo as well as over other anned formatlons and personnel falhng under the authority of the
VJ1.5! Pavkovié was the commander of the*3rd Army during the Indictment period®®* and controlled
virtually all VJ and subordinate units in' Kosovo, including the Pristina: Corps.*® As the commander

of the Priftina Corps, Lazarevié-had coritrol ‘over and responsibility for the VI brigades and smaller

84 Exhibit 5.003.
853 Exhibit 5.373.
856 Exhibit 5.373.
857 Bxhibit 5.003, 5.373.

%8 See supra para:197. ‘ : S : - ‘

559 Exhibit 5.003. P e s s e e

%% Exhibit 5.003. S

A1 Bxhibits 5.003, 5.004. < e e

s62 - Exhibits 4.415, 4565, 5.019, 5.023, 5 315, 5,545, 5 547B .
3 Units ‘sent to Kosovo, even from other armies, were generally subordmatcd to' thc 3'd Army Phll "Coo, Exhﬂ)lts

4563, 5.360, 5.373,, 5.506, 5.522, 5715, 5. 718... .
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VI units forming the Pristina Corps as well as units from other VJ Corps attached to the Pristina

Corps. ¥

376.  After the declaration of war on 24 March 1999, all three accused had command over MUP
units subordinated to the VJ for combat operations in their respective areas of responsibility.
Pavkovic and Lazarevi¢ also exercised authority over VJ and MUP units through their participation

865

in the Joint Command for Kosovo and Metohija.*® Ojdani¢ additionally possessed authority over

both VJ and MUP troops by virtue of his position on the SDC and the Supreme Command.**

3717. Ae described in paragraphs 272-324 above, all three accused had sufficient informatien
available to them to put them on netice that VJ and MUP units under their command were about to
or had committed crimes such as those charged.*®” Ojdani¢ was also put on notice that crimes
charged in the Indictment had been committed by his. subordinates when the Prosecutor issued an
indictment against him, MiloSevi¢, Milutinovi¢ and Sainovi¢ on 24 May 1999. As the issuance of
the indictment was w1de1y pubhshed and as Pavkov1c and Lazarev1c were working closely with

Ojdamc they were put on notlce as well 868 ,

a. Dragoljub Ojdani¢. . .

378.  As the most authoritative military officer in the FRY, Ojdanié had the material ability to
enforce military discipline among his troops-and to issue appropriate orders to subordinate officers,
in particular to Pavkovi¢, to prevent the commission of crimes. As a member of the Supréme

Command,-Ojdani¢ had authority over the VJ and MUP .2

379 O_]damc also had the matenal ab111ty and obhgatlon to effect the prosecutlon and pumshment
of members of the VJ and subordmate umts for cnmes commltted dunng the course of thelr
eperatlons in Kosovo OJdamc was fully aware that certam m111tary tactics used during operatlons
against the KLA in 1998 would lead to the commission of serious violations of humanitarian law. In
his capacity of Chlef of the General Staff of the VJ, he had the responsibility to ensure that such
tactics would not be employed agam in Kosovo in 1999. However, he failed to take effective
mreasures to prevent the commission of crimes such as those alleged by units under his command. . .
380. Ojdani¢ failed to take the necessary and feasoriablé meAsures to punish the crimes that he
knew h'ad“beeri cemmitted by Serb forces in 'K‘o‘sb\;/tfi’."’\l’h‘r’ohghdut the Indictment period; Ojdanic

e w

* See supra para. 169.
s . See supra para. 203-205.
6. ., Exhibits 5.360, 5.373. o e :
7 See supra paras. 278-282, paras. 287 289 299 305. and paras 317 -320.
8o See supra para 148. , v
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issued. frequent. reminders.:.to his froops stressing the need that they abide by the provisions, of
international law applicable to the conduct of war.*”® The fact that these instructions were reiterated
on several occasions suggests Ojdanic’s awareness that units under his authority were involved in
criminal acts. Ojdani¢ failed however to take effective measures to control the situation on the
ground or to punish those responsible for criminal acts. As an example, in April 1999, instead of
using his authority to put an end to the widespread attacks against the civilian population, Ojdani¢
instructed his immediate subordinates to focus on the prevention and prosecution of crimes against
the VJ, such as desertion, theft of military weapons, and other crimes related to the morale and
combat readiness of VJ units.*”! Ojdani¢’s lack of an éffective and timely response to the criminal
acts perpetrated by Serb forces against Kosovo Aibanian civilians clearly demonstrates a deliberate
intent to allow them to happen and to permit the situation of violence to continue, and, at a

minimum, the knowledge and lack of action fulfilling the requiteménts of Article 7(3).

b. Nebojsa Pavkovié

381 ~ Pavkovié had the authorrty to 1ssue orders to Lazarev1c and other subordinate ofﬁcers
Throughout 1998 and the 1nd1ctment penod General Pavkovrc 1ssued repeated orders notlng
criminal behavrour on the part of hlS troops and exhomng them to follow the law. 872 Desplte notlce
that prev1ous orders had falled to curb cnmmal behav10ur Pavkov1c took no other steps to exert

control

382. " Due to the close co-ordination of VJ and MUP tnits and- his participation in the Joint
Command, he also had the material ability to issue orders proh1b1t1ng the commission of crimes by
MUP units.*" Desplte his material ablhty to take such ‘feasible measures, he failed to take necessary

and appropriate measures to prevent the commission of the alleged crimes.

383.. Pavkovrc had the ab111ty and obllgatlon to enforce the laws through his role as commander
of the 3" Army. He was requlred to 1nvest1gate and refer 1nc1dents of crurnnal behaviour to the
rmhtary courts 874 He also had the authonty and obhgatlon to remove commanders and SOld.lCl'S

from therr positions 1mmed1ately upon recerpt of a report of cnnnnal behav1our 875

s ot

869 Oldamc had sufflclent authonty over the MUP to constltute effectlve control under Article 7(3). See supra paras.

278284 [ , [ ‘ S A RN S0 :

*"0 \Exhibits 5.723, 5.523, 5.989..
™ Exhibit 5.510. ‘ oo h o

572 Exhibits 5.485, 5.487, 5.488, 5.489, 5. 492, 5.497,5.571, 5572, 5,580, 5.705, 5.712, 5.744, 5747, 5.748

373 See supra paras 285 et seq..

874 Exhibit 5.373.
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384. Pavkovi¢ had the authority and ability to order investigations of crime, even when,the
perpetrator was not a VJ member. For example, on 13 April 1999, he ordered that a commission

consisting of VI, MUP, and others investigate reports of crimes filed by citizens in Istok.?’®

385. Similarly, he ordered Dr. Gordana Tomasevi¢ to undertake forensic examinations of
numerous corpses in Pec, Lipljan, and Srbica municipalities on his authority, directing her to
disregard the normal channels for such investigations.®”” He then did not ask for, pay for, or receive

87 Instead of using the tools available to him to fully investigate rcpbrts of murder, rape,

her report.
wanton destruction, and other crimes against Kosovo Albanians by forces under his command,
Pavkovi¢ used his mandate to 1nvest1gate mostly crimes agamst the V], such as desertion,

drunkenness, and 1nsubord1nat10n

c. Viladimir Lazarevié "

‘386.. Laiarevié, like Pavkovi¢, had | both the duty and the matcﬁal ability to prevent his
subordinates from committing crimes. -Although he knew of the crimes committed in' Kosovo
during 1998 and 1999 he failed to take the necessary steps to prevent further crimes. As the
Commander of the Pristina Corps, Lazarevi¢ issued numetous orders to his subordinates. Those
orders often contained a section on “Moral and Psychological Support”, which contained
formulations like “[t]he provisions of the International Laws of Combat shall be observed in all
s‘ituations."’xgo No concrete steps were, however, taken to avoid the commission of the crimes. The
‘general instructions included in such orders wer_é inadequate in the circumstances where it was
known that serious crimes had been and were still being committed during operations. As noted

above, other appropriate efforts by a responsible commander were also not taken.%®!

387.  Asthe commander of the Pn’§tiha Corps, Lazarevic had the duty ‘and» ability to enforce the
law of - war, by reporting criminal -behaviour: to- his superiors, ‘requesting reports, .initiating
investigations, - taking disciplinary :measures,” .and reassigning or - removing: soldiers . and
commanders.* Despite being on notice:that serious crimes were being committed in Kosovo by
forces under his command, he failed to:take the necessary. measures to punish.such conduct.

Hlustrative of: Lazarevic’s attitude:towards crimes ‘against Kosovo Albanians is a work plan:for the

s " Exhibit 5.759
Gordana Tomasevié; EXhlbltS 2 7. 30 2 7 31 2 7 32
78 Gordana Tomasevi¢ S . : v ’
879 Exhibit 5.773, 5.798 (Ni§ Corps) 5. 957 5. 982 In his statement to the OTP General Pavkovw statcd that no war
crimies were committéd by the VI.'Sée trariscript AV00:4178:
880  Exhibit 5.536.
¥ See supra. para. 136.
%82 Exhibit 5.373. Lazarevi¢.
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“Annual review of the work, order, discipline and unusual incidents in Pristina Corps units in
19987 that he approved upon becoming commander of the Pristina Corps. The review was
limited to matters having an impact on the Pristina Corps, such as “serious forms of disrupting
work, order and discipline with the emphasis on leave without permission and its impact on
morale”; “the impact of increased mental and physical strain in combat operations on personnel as
the cause of unusual incidents”; and “thefts of weapons, ammunition and other military equipment.”
No mention was made in the plan of serious violations of international humanitarian law. Indeed, as

884

shown above, " although the military justice system was fully functional in 1999, Lazarevié, like

other senior officers, failed to make adequate use it.

(b). Superior responsibility of the MUP accused

(i) The MUP Disciplinary System and FRY Criminal Law

388. The Law on Internal Affairs established a framework for disciplinary responsibility and
accountability within the MUP.* Article 50 defines criminal acts committed on duty or in
connection with official duties, the -giving of orders that, once carried out, would represent a
criminal act and concealment on the part of ‘a direct superior of any serious breach of employment
obligations or dutie’s committed by a subordinate as “serious breaches of duty”. Articles 51 to 57 set
out the procedure for responding to such disciplinary violations, establishing disciplinary

8% The process of disciplining MUP officials

1nvest1gators prosecutors and courts w1th1n the MUP.
is regulated futther in detail in the Decree on Disciplinary Responsibility at the Ministry of the
Interior.*” A functional system of 1nternal d1s01phne thus ex1sted for the MUP during the relevant

time

389. MUP members were further responsrble and pun1shable ‘for crimes committed under the
FRY Criminal Code 88 As the civilian court system functioned normally durmg the relevant
penodssg MUP perpetrators could also have been prosecuted for war crimes against the population
‘unlawful kilhng or woundmg of the enemy, destruction of cultural and histoncal monuments and

racial and othér discriminatlon under Articles 142 154 of the Criminal Code

583 " Exhibit 5.100.
% See Supra paras. 143-146.

889 . Exhibit 5.776.
% Ibid.

7 Exhibit 5.035. ' S

‘88 Exhibit 5.039. The FRY Code applies to “whoever should commit such acts.
% See infra paras 145.

, o ' ' ‘ Lt ;'12,3;«7 B I ' S
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390. On 24 March 1999, a Decree on Internal Affairs during the State of War was issued,
amending the disciplinary responsibilities for MUP officials to some extent in order to take into
account the state of war.**® The authority of MUP officials to detain suspects, restrict their
movements and perform searches of persons and property was strengthened.*”! New offences,
including “exhibiting national, racial, or religious intolerance”, were included.®? The Decree
simplified the disciplinary system by authorising the head of a sector of the MUP or a person
designated by him to discipline without resort to the usual procedures.® This decree indicates that

the disciplinary system also existed dﬁring the state of war in 1999.

391.  Atall times relevant to the Indictment, a functioning discipline and justice system existed to
ensure discipline and respect for the law within the MUP. %% The Law.on Internal Affairs restncted
the use of force by the MUP and estabhshed the foundation for d1s01phn1ng officials who were in
breach of their official duties. The Decree on Disciplinary Responsibility imposed concrete duties
to 1nvest1gate and conduct preliminary proceedmgs on MUP superiors. MUP Dlsmphnary Courts
and H1 gher D1s01phnary Courts were in place to deal w1th cases. L1kew1se the regular crlmmal law
system in the country worked normally and apphed to members of the MUP when commlttmg
cnmes as enshnned in the FRY Criminal Code. Varlous legal systems thus were in place, allowmg

for efficient investigations and prosecutions of alleged crimes, .

(ii) Superior responsibiliw of Pordevic and Lukic

392. As discussed above at paragraphs 333 et seq. and 340 et seq. Pordevi¢ and Luki¢ exercised
de jure command over MUP dnits, including jfspeci‘ai forCes;’-thIOUgh their respectivé positions as
Head of the RJB and Head of the MUP ‘Staff. Pordevi¢ and Lukié also had de facto authority over
other forces operating under' the authority of the Joint Command by virtue of their membership in
.thlS body. L o ' 2

393. ° In their respective positions of authority, Dordevié and Luki¢ had the material ability to
prevent crimes from being committed as well as to enforce discipline among the MUP units,

including special units. As Head of the RJB and Assistant Minister,’Dordevic’ had the material

590 Exhibit 5.012.
1 1hid.

2 Ihid. Art. 9.
* Ibid. Art. 9.
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ability to issué orders to subordinate officers, including Luki¢, instructing them to prevent and
punish the commission of crimes. Luki¢, as Head of the MUP Staff, had the material ability to issue.

orders to subordinate officers, including commanders of special units, giving such instructions.

394.  Dordevi¢ and Luki¢ were informed about crimes being committed by MUP members by
various sources in 1998 and 1999.*% Notably, prevention and punishment of crimes were common
topics at Joint Command meetings.896 The publication of the Tribunal Indictment against Miloevic,
§ain0vic’, Milutinovi¢ and Stojiljkovi¢ on 24 May 1999 was widely broadcast and commented on by
various institutions in Serbia.*’ It is inconceivable that Dordevi¢ and Lukic could not have noted
also the specific crime allegations contained in the Indictment at this point. Dordevi¢ and Lukic
therefore knew or had reason, to know that . crimes:charged in the Indictment had been. committed
by. their -subordinates. Nevertheless, no reasonable. measures were undertaken to investigate. the

crimes properly. -

395.  Both Pordevi¢ and Luki¢ went far beyond failing to investigate and punish crimes. They
actively contributed to the commission of crimes by allowing criminal elements into the SAJ and by
taking- measures to conceal . crimes. Dordevi¢. as well.as. Luki¢ approved the presence of -the
notorious “Legija” as members of the: MUP Staff.*® Both .accused also actively approved the
repeated deployment of units .to Kosovo that they were aware had already committed serious
offences against the Kosovo Albanian population. In this regard, they failed to prevent further
crimes when they approved the re-deployment of the.Scorpions to Kosovo Polje on 26 April :1999,
after they knew that this very.unit.had already killed a group of women and children during their
first deployment on 28 March 1999.%° .. e A

396. Dordev1c further actlvely paruapated in the concealment of the crimes committed by
orgamslng and’ co—ordlnatmg the transport the badies of Kosovo Albanian victims which were then
hidden in several locations, iricluding at the SAJ 'tralmng'c‘(')mpount'f at B'el‘gfade’. ‘When faced with
the Danube truck incident, rather than investigate Whﬁt' blatantly 4ppeared to be the result of a mass-

(L

SoART T g :‘;;’,. R ‘, O I AR B ESURSE R R ML et . PRETAE O PR

804 See supra para.143- 146
See Anfra paras 325 et seq..and 340 et seq, also exhlblts 5 256 5 501.' ,

is6 Exhlblt 5.501. '
See infra paras 148.

898 See infra paras 350.
9 See infra paras 181 and 331. Exhibit 5.1037.
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civilian murder, DPordevi¢ quashed a local investigation into the matter and set about concealing the

event.900

(c) Superior responsibility of the accused politicians

(1) Milutinovic¢

397.  Milutinovi¢ was the President of Serbia, which gave him authority in relation to the
Government of Serbia, including over the Ministry of Interior and thus to the MUP. Milutinovic
was also a member of SDC and the Supreme Command, which exercised command over both the
VJ and the MUP.”' He therefore had a material ability to institute reasonable and appropriate

measures to discipline members of the forces of the FRY:and Serbia. -

398.  Milutinovi¢ received information about the crimes being committed in Kosovo from several
sources.”” Milutinovi¢ therefore knew or had reason to know that crimes charged in the Indictment

had been committed by his subordinates.

399. Despite his knowledge of the continued crimes in Kosovo Milutinovi¢ failed to take any
steps to prevent a cont1nuat1on of these crimes. M110t1nov1c also fatled to take any reasonable steps :

i

to ensure that the perpetrators of the crrmes were pumshed

?

400.  Militinovi€. is' therefore responsrble pursuant to- Article 7(3) of the Statute for the crimes
charged in the Indictment. -
(i) Sainovic |

401. Samov1c was Deputy Prrme M1mster of the FRY at the relevant trme As such, he was a
member of the, _government . of the FRY Wthh formulated both domestic and foreign policy,
enforced federal law, and d1rected and co- ord1nated the work of federal ministries, and organised
défence preparations.”” As Vice President of the Government:of the FRY he was often the most
senior ofﬁc1al present in Kosovo. ‘As Milogevi€’s representatlve for Kosovo 048 Sainovic exercrsed
broad authorlty over forces of the FRY and Serbla i Kosovo Both in 1998 and in 1999, Sa1nov1c

demonstrated hlS authonty on varlous occas1ons over the MUP and the VJ as well as over local

PR : i

See supra paras 155
1 . Exhibit 5.373. ~ : g : :
% Supra, paras. 246 et seq. He was furthermore put on specrflc notice of the crimes charged in the Indictment of 24
May 1999, when the first 1ndlctment by the Tribunal was 1ssued agamst him, Milosevi¢, Stojiljkovic, Samov1c and
jdanic. :
; Supra, paras. 259 et seq.
See mﬁa paras 261

Case No.: IT-05-87-PT 10 May 2006



1T-05-87-PT p.4956

905

government authorities.” > Only MiloSevi¢ exercised superior authority over Sainovi¢ on such

matters. 206

402. By virtue of his position as the de facto head of the Joint Command for Kosovo, and within
the context of the implementation of the JCE, Sainovi¢ exercised superior authority over the MUP
and VJ and subordinated forces in Kosovo, through Pavkovi¢ and Lazarevié, who were the VJ
participants in the Joint Command, and through Luki¢, Pordevié, and Stevanovié¢ who were the

MUP participants in the Joint Command.*”®’

In meetings attended by senior VJ and MUP officers,
among others, Sainovi¢ exercised command authority over the forces of the FRY and Serbia in
Kosovo through his positions in other bodies in Belgrade.”® His authority over the forces of the
FRY and Serbia in Kosovo also derived from his close relationship with Milosevié.”” This
relationship enabled Sainovi€ to wield de Jacto authority over VJ and MUP commanders, even

outside the framework of any command body.

403.  As the most authoritative person on the Joint Command, Sainovi¢ had the material ability to
enforce discipline among the units operating pursuant to instructions of the Joint Command and to
instruct other members of the Joint. Command,.in particular Pavkovi¢, Lazarevié, Luki¢ and

Dordevi¢ to prevent the commission of crimes, -

404 Sa1nov1c also had the materlal ablhty and obhgatlon to effect the prosecutlon and
pumshment of members of the \%| and the MUP and subordmate units for crimes commltted durmg
the course of thelr operatlons in Kosovo Sa1nov1c was fully aware that certam mlhtary tactlcs used
durmg operatlons agamst the KLA in 1998 led to the commlssmn of serlous v1olat1ons of
humamtanan law. 910 In his capacny as close adv1ser to M110sev1c on Kosovo matters and head of
the Joint Command he had the respons1b111ty to ensure that such tactics would not be employed
‘again in Kosovo in 1999. He failed, however, to take effective measures to prevent the commrission
of crimes. such as those alleged in the Indictment. .. .. . o b e ST

405. - Sainovi¢ received information abotit the crithes ‘béing committed in Kosovo from sevéral
sources’ ! in" 1998 and 1999 and hé was put on specific notice of the crimes charged in the

Indictrnent 'on 24 May 1999, when the first indictment by the Tribunal was issued against him,

%3 Bxhibit 5.501 ' ‘
%6 “Exhibits - 5. 360, 5.501, chhard C1aghnsk1 Karol Drewxenklewwz Wolfgang Petrltsch William Walker;' J
‘Maisonneuve, Aleksander Vasﬂ]ewc S

o7 Exh1b1ts 3.360, 5.373, 5. 923, John Croslarid, Aleksander Vasﬂjevm Zoran Lili¢, K 56.

Wolfgang Petritsch, Klaus Naumann, Aleksander Vasiljevic. .

*® Karol Drewienkiewicz; J. Maisonneuve, Klaus Naumann; Wolfgang Petrltsch William Walker.
Seetrgfraparas259etseq o L T e Y
Supra paras 259 et seq. ‘ . o '

9l0
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Milosevic, Mllutmovw Stojiljkovi¢ and Ojdanié. o1z Sa1nov1c therefore knew or had reason to know

of the crimes charged in the Indictment.

406. DeSpife his knowledge of the continued crimes in Kosovo Sainovi¢ failed to take any
reasonablq steps to ensure that the perpetrators of the crimes were punished. Hc' is therefore

responsiblé pursuant to Article 7(3) of the Statute for the crimes charged in the Indictmeht.

Word count: 54.481

W%LW

Thomas Hannis .
Senior Trial Attomey

Dated this 10" day of May 2006
in The Hague, The Netherlands

12 Supra, paras. 148.

128 . ‘
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